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DECISIONS 


CIRCUIT  AND  DISTRICT  COURTS 


UNITED   STATES,  FOR  THE   NINTH  CIRCUIT. 


L.  H.  Allen  v.  Eliza  O'Donald  et  al. 

Circuit  Court,  District  of  Oregon. 

July  19,  1886. 

Pbopkbty  Mobtgaoed  as  Scbett  fob  a.  Debt. — A  husband  and  wifp  joined 
in  a  mortgage  including  certain  property  belonging  to  each  to  secnre  the 
payment  of  the  husband's  debt^  and  after  the  debt  was  due,  the  husband, 
with  the  assent  of  creditors,  conveyed  his  property  to  a  third  person  in 
trust,  to  manage  the  same,  and,  with  the  consent  of  the  debtor,  to  sell 
and  dispose  of  the  same  and  apply  the  proceeds  on  the  debt;  in  pursu- 
ance of  which  authority  said  trustee  sold  a  portion  of  said  property  and 
applied  the  proceeds  accordingly,  and  thereupon  the  creditors  released 
their  mortgage  on  the  same:  II eld,  (1)  The  property  of  the  wife  was  not 
discharged  from  liability  for  the  remainder  of  the  debt  by  such  release, 
unless  she  was  pecuniarily  injured  thereby;  (2)  A  provision  in  such 
mortgage  that  in  case  of  default  in  the  payment  of  the  debt  the  mortgage 
may  be  foreclosed  according  to  law  is  mere  surpluRage,  and  did  not  pre- 
vent the  debtor  and  creditors  from  makiug  other  arrangements  for  the 
disposition  of  his  property  in  satisfaction  of  the  debt,  and  the  release  of 
the  same  from  the  mortgage,  without  affecting  the  liability  of  the  wife's 
property,  unless  it  appeared  that  the  property  was  sacrificed  or  disposed 
of  at  less  than  its  market  value,  to  her  injury;  (3)  The  burden  of  proof 
is  on  the  creditor,  to  show  that  such  sale  was  fair  and  the  proceed^  j-  stly 
applied,  or  that  the  property  of  the  wife  was  not  thereby  wrongly  iJiade 
to  bear  any  more  than  its  proportion  of  the  debt ;  (4)  The  voluntary  for- 
bearance of  the  creditors  to  sue  the  debtor  while  this  amicable  arrange- 
ment between  him  and  them  for  the  disposition  of  his  property  was 
being  carried  out  did  not  amount  to  an  extension  of  time  to  the  debtor, 
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which  would  discharge  the  property  of  the  wife  from  the  mortgage,  for 
such  forbearance  was  Neither  for  a  time  certain,  nor  for  a  valuable  con- 
sideration, and  left  her  at  liberty  to  pay  the  debt  and  proceed  against  her 
husband,  subrogated  to  the  rights  of  the  creditors. 

2.  LiMiTiiTioN  IN  Equitt. — The  rule  of  limitation  in  a  suit  in  equity  on  a 

note  and  mortgage  to  recover  the  contents  of  the  former  and  enforce  the 
lien  of  the  latter  therefor,  is  the  same  as  in  action  thereon  at  law. 

3.  Negotiable  Papeb.— By  the  law  merchant,  a  promissory  note  payable  to 

order  or  bearer  is  negotiable  as  long  as  it  exists  unpaid,  and  the  endorsee 
or  assignee  thereof  may,  under  section  1  of  the  judiciary  act  of  1875 
(18  Stat.  470),  sue  thereon  in  this  court  without  reference  to  the  citizen- 
ship of  his  endorser  or  assignor. 

4.  Limitation  in  Case  of  Pabt  Payment.— Under  section  25  of  the  code  of 

civil  procedure,  a  payment  on  a  promissory  note,  at  any  time  after  its 
maturity  by  any  one  who  may  be  compelled  to  pay  the  same,  oonstituteB 
the  point  of  time  from  which  the  limitation  against  an  action  thereon 
commences  to  run. 

5.  New  Mattbb  in  an  Answeb  in  Equitt. — New  matter  in  an  answer  in 

equity,  or  an  allegation  not  responsive  to  the  bill,  is  not  evidence,  and 
the  burden  of  proof  is  on  the  defendant  to  support  it. 

6.  Responses  on  Infobmation  and  Belief.— General  allegations  made  on 

information  and  belief,  without  any  verifying  circumstance  of  time, 
place  or  amount,  even  when  responsive  to  the  bill,  are  not  entitled  to 
much  weight  as  evidence. 

1.  DiscHABOE  OF  SuBETY  BY  EXTENSION  OF  TiME  TO  Debtob. — ^What  Consti- 

tutes an  extension  of  time  by  a  creditor  so  as  to  dischnrge  a  surety,  con- 
sidered and  the  former  ruling  in  this  case  adhered  to.  (28 Fed.  Bep.  17.) 

2.  Statute  of  Limitation. — A  mortgage  given  to  secure  a  note  is  a  mere 

incident  thereto,  and  a  payment  on  the  latter  which  has  the  effect  to 
prolong  the  time  within  which  a  suit  may  be  brought  thereon  has  the 
same  effect  on  the  former. 

3.  Idem. — Payment  on  a  debt  evidenced  by  a  note  and  secured  by  a  mort- 

gage, under  section  25  of  the  code  of  civil  procedure,  is  a  payment  on 
the  latter  as  well  as  the  former,  and  marks  the  point  of  time  in  the  one 
case  as  well  as  the  other  from  which  the  statute  of  limitation  runs. 

4.  Subety.— A  mortgagor  of  property  to  secure  the  note  of  another  is  so  far 

a  surety  for  such  other,  and  a  payment  by  the  maker  of  the  note  has  the 
same  effect  on  the  mortgage  as  if  the  mortgagor  was  a  joint  maker  of 
the  note. 

Before  Deady,  District  Judge. 

• 

Mr.  George  H.  Williams,  Mr.  Henry  Ach  and  Mr.  C.  E.  8. 
Woodj  for  the  plaintiflf. 

Mr.  William  H.  Holmes,  for  the  defendants, 

Deady,  J.    This  suit  is  brought  to  enfoi  ce  the  lien  of  two 
mortgages  executed  by  Thomas  Cross  and  Pluma  F.,  his 
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wife,  to  secure  the  payment  of  two  promissory  notes,  made 
by  said  Thomas  Cross,  the  one  on  November  1,  1871,  to  the 
firm  of  Allen  &  Lewis,  for  the  sum  of  thirty  thousand 
dollars,  payable  in  three  years  after  date,  with  interest  at 
ten  per  centum  per  annum,  and  the  other  on  January  23, 
1872,  to  the  same  firm,  for  the  sum  of  ten  thousand  dollars, 
payable  in  one  year  from  date,  with  interest  at  twelve  per 
centum  per  annum.  The  mortgages  were  also  made  to 
Allen  &  Lewis,  and  each  was  executed  cotemporaneously 
with  the  note  it  was  intended  to  secure.  The  first  one 
includes  fifteen  parcels  of  agricultural  land,  situate  in 
Marion  county,  and  containing  about  three  thousand  three 
hundred  and  sixty-one  and  fifty-four  one-hundredth  acres, 
and  the  second  one  includes  the  same  property,  and  also 
certain  lots  and  parts  thereof,  situate  in  Salem,  in  said 
county. 

The  two  parcels,  numbered  fourteen  and  fifteen,  were  the 
property  of  Pluma  F.,  and  consist  of  eighty  acres  of  the 
donation  of  David  Leslie,  and  the  donation  of  F.  S.  Hoyt 
and  wife,  containing  one  hundred  and  thirty-one  acres. 

On  September  16,  1872,  Pluma  F.  died;  and  on  January 
22,  1876,  the  notes  being  still  unpaid,  Thomas  Cross  con- 
veyed the  premises  to  Mr.  C.  H.  Lewis,  of  Portland,  and  of 
the  firm  of  Allen  &  Lewis,  on  the  parol,  but  admitted  trust 
and  understanding,  that  Lewis  would,  at  the  expense  of  the 
property,  farm  or  let  the  same,  and  apply  the  rents  and 
profits  arising  therefrom  on  the  debts  secured  thereon ;  and 
that  he  might,  with  the  consent  of  Cross,  sell  and  dispose 
of  the  whole  or  any  portion  of  said  land,  either  at  public  or 
private  sale,  and  apply  the  net  proceeds  thereof  on  said 
debts. 

On  February  6,  1884,  Thomas  Cross  died,  and  soon  after 
the  notes  and  mortgages  were  endorsed  and  assigned  to  Mr. 
L.  H.  Allen,  of  San  Francisco,  a  member  of  said  firm,  and 
the  plaintiff  herein,  who  on  August  6,  1884,  commenced 
this  suit. 

On  January  20,  1885,  an  order  was  made  that  the  bill 
be  taken  for  confessed  against  all  the  defendants  except 
Edwin  C.  Cross  and  Frank  B.  Cross,  the  children  and  heirs 
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of  Pluma  F.,  who  on  March  10th  answered  jointly,  the  latter 
by  the  former,  as  his  gaardian. 

During  the  year  1876  the  defendant  Lewis,   with  the 
approval  and  co-operation  of  Thomas  Cross,  had  the  portion 
of  the  lands  lying  in  township  six  south,  and  range  three 
west,   and  containing    two  thousand  three  hundred  and 
twenty-six  and  thirty-seven  one-hundredth  acres,  surveyed 
and  divided  into  tracts  of  near  forty  acres  each,  and  a  plat 
thereof  made  and  duly  recorded,  and  the  same  appraised 
by  Gross  and  other  disinterested  and  qualified  persons. 
Between  October  14th  and  November  15th  of  this  year, 
Lewis,  in  pursuance  of  said  trust,  sold  at  private  and  public 
sale  eight  hundred  and  sixty-two  and  forty-six  oue-hundreth 
acres  of  the  land  so  surveyed  and  appraised,  for  the  sum  of 
eight  thousand  five  hundred  and  ninety-three  dollars  and 
eighty-one  cents,  the  same  being  two  hundred  and  sixty- 
eight  dollars  and  sixteen  cents  more  than  the  appraised 
value  thereof,  which  was  applied  as  follows:  (1)  eight  hun- 
dred and  nine  dollars  and  eighty-five  cents  in  payment  of 
the  expenses  of  the  sale,  including  the  cost  of  the  survey, 
plat  and  advertisements;  (2)  seven  hundred  and  twenty-five 
dollars  and  fifty  cents  paid  on  March  22, 1876,  at  the  request 
of  Cross,  to  discharge  a  mortgage  on  three  hundred  and 
twenty  acres  of  said  land,  given  to  the  board  of  school  land 
commissioners  on  June  18,  1867,  to  secure  the  payment  of 
the  note  of  Cross  of  that  date,  for  five  hundred  and  ninety- 
four  dollars,  and  payable,  with  interest,  one  year  after  date; 
(3)  two  hundred  and  twenty-one  dollars  and  seventy-four 
cents  paid  on  the  same  day,  and  like  request,  to  said  board 
to  obtain  a  deed  for  one  hundred  and  ten  and  eighty-seven 
one-hundreth  acres  of  said  land  theretofore  purchased  by 
Cross  from  the  state;  and  (4)  six  thousand  eight  hundred 
and  thirty-seven  dollars  and  eleven  cents,    being  the  re- 
mainder, on  the  notes  afoVesaid;  and  on  November  2,  1878, 
the  firm  of  Allen  &  Lewis  executed  a  release  to  Cross,  dis- 
charging the  lands  so  sold  from  the  operation  and  lien  of 
said  mortgage. 

On  the  filing  of  the  bill,  it  appearing  therefrom  that  the 
nd  was  not  sufficient  security  for  the  debt,  a  receiver  was 
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appointed  to  collect  the  rents  and  manage  the  same;  and  on 
May  30,  1885,  an  order  was  made,  with  the  consent  of  the 
defendants  Edwin  C.  and  Frank  B.  Gross,  that  the  receiver 
sell  the  remaining  portion  of  the  property,  sabject  to  the 
mortgages,  except  the  parcels  fourteen  and  fifteen  aforesaid; 
and  on  September  17th  he  sold  the  same  at  auction,  receiv- 
ing for  the  two  thousand  four  hundred  and  ninety-nine  acres 
of  agricultural  land  thirty-nine  thousand  three  hundred  and 
forty-four  dollars  and  four  cents,  and  for  the  town  lots,  five 
thousand  four  hundred  and  twenty-five  dollars — in  all  the 
sum  of  forty-four  thousand  seven  hundred  and  sixty-nine 
dollars  and  four  cents,  which  was  applied  on  the  notes,  less 
the  sum  of  eighty-eight  dollars  and  twenty-five  cents  paid 
for  advertising  and  an  auctioneer. 

On  March  8,  1885,  the  cause  was  before  the  court,  on 
exceptions  to  the  answer  of  Edwin  0.  and  Frank  K.  Cross 
for  impertinence  therein,  namely:  (1)  That  it  was  stipulated 
in  said  mortgages  that  in  default  of  payment  of  the  notes, 
they  should  be  foreclosed  according  to  law,  and  no  other  or 
different  mode  of  disposing  of  said  lands  was  provided 
therein  or  contemplated  by  the  parties  thereto;  (2)  the  sale 
of  a  portion  of  said  lands  as  above  stated,  for  eight  thou- 
sand five  hundred  and  ninety-three  dollars  and  eighty-one 
cents,  was  contrary  to  the  terms  and  conditions  of  the 
mortgages,  and  without  the  consent  of  the  defendants;  that 
the  property  so  sold  was  then  worth,  and  under  ordinary 
circumstances  would  have  sold  for  twenty  thousand  dol- 
lars, and  that  the  expense  of  said  sale  was  wrongfully 
charged  to  the  proceeds  thereof;  and  (3)  that  the  lands  of 
Pluma  F.,  included  in  said  mortgages  were,  at  the  time  of 
such  sale,  and  now  are  worth  not  more  than  ten  thousand 
dollars,  and  therefore  the  saipe  ought  to  be  released  and 
discharged  from  the  operation  and  efiect  of  said  mortgages. 

In  support  of  the  answer,  it  was  contended  that  when  a 
creditor  relinquishes  a  lien  on  any  portion  of  his  debtor's 
property,  without  reducing  the  debt  in  an  amount  equal  to 
the  value  thereof,  the  property  of  the  surety  is  so  far  dis- 
charged from  liability  therefor. 
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The  exceptions  were  overruled;  and  in  disposing  of  them 
the  court  said: 

"In  round  numbers,  there  is  now  due  on  these  notes 
not  less  than  eighty  thousand  dollars.  In  the  argument 
for  the  exceptions,  it  is  claimed  that  the  whole  prop- 
erty included  in  the  mortgages  is  not  sufficient  to  pay 
the  debt  by  a  much  larger  sum  than  the  alleged  value  of 
the  property  of  the  defendants.  And  if  this  is  so,  then  the 
defendants  are  not  injured  by  what  they  complain  of,  and 
the  allegations  excepted  to  would  be  no  defense  to  the  bill 
and  be  clearly  impertinent.  But  the  court  cannot  say  judi- 
cially what  this  three  thousand  six  hundred  and  sixty-one 
and  fifty-four  hundredths  acres  of  land  is  worth.  It  cannot 
assume  that  it  is  only  worth  seventy  thousand  dollars,  and 
not  eighty  thousand  dollars,  though  it  may  fetch  either  sum 
when  put  up  at  auction. 

**The  rule  seems  to  be  that  the  burden  of  proof  is  on  the 
creditor  in  a  case  of  this  kind,  to  show  that  the  surety  has 
not  been  injured  by  the  transaction.  (Brandt  on  Surety- 
ship, sec.  370.)  It  follows  that  the  allegations  excepted  to^ 
are  not  impertinent,  but  constitute  a  good  defense  to  the 
relief  prayed  for  as  to  these  defendants.  The  plaintiflF  must 
either  deny  them  by  a  replication  or  confess  and  avoid  them 
by  proper  amendments  to  the  bill."    (11  Sawy.  49.) 

Thereupon,  on  June  1,  1885,  an  amendment  to  the  bill 
was  filed,  setting  out  in  detail  the  sale  of  the  eight  hundred 
and  sixty-two  and  forty-six-hundredths  acres  aforesaid,  and 
the  disposition  of  the  proceeds  thereof,  as  above  stated; 
and  on  September  15th  a  stipulation  was  filed  to  the  effect 
that  the  answer  to  the  original  bill  should  stand  as  the 
answer  to  the  amendment  also,  and  admitting  that  the  alle- 
gations in  the  amendment,  when  not  denied  by  the  answer, 
except  the  one  concerning  the  value  of  the  lands  sold  in 
1876,  are  true;  and  on  October  28th  the  usual  replication 
was  filed  to  the  answer. 

No  evidence  was  taken  in  the  case  except  the  deposition 
of  Mr.  Lewis,  by  the  defendants,  on  the  question  of  the 
bona  fides  of  the  transfer  of  the  notes  and  mortgages,  and 
his  consent  as  creditor  to  the  sale  of  Gross'  land  in  1876. 
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On  April  6th  a  stipulation  concerning  the  facts  was  filed, 
and  the  case  was  finally  heard  and  submitted  on  the  plead- 
ings and  this  stipulation  and  deposition. 
From  these  it  appears: 

1.  That  there  is  now  due  on  the  note  of  1871  the  sum  of 
forty-five  thousand  one  hundred  and  thirty-seven  dollars, 
with  interest  thereon  from  December  22,  1881,  at  ten  per 
centum  per  annum;  and  on  the  one  of  1873  the  sum  of 
ten  thousand  dollars,  with  interest  thereon  from  Jauuary 
25,  1879,  at  twelve  per  centum  per  annum,  less  one  thou- 
sand six  hundred  and  eighty-six  dollars  and  thirty-five  cents 
paid  thereon  on  February  1,  1883. 

2.  That  the  appraisement  aforesaid  was  openly  made 
without  fraud,  and  that  the  persons  who  made  the  same 
would,  if  called  as  witnesses,  ''approve  and  verify"  the 
same  "in  all  particulars." 

3.  That  the  defendants  can  produce  five  persons,  who 
live  and  own  land  in  the  immediate  vicinity  of  the  eight 
hundred  and  sixty-two  and  forty-six-hundredths  acres  of 
land  sold  in  1876,  and  qualified  to  give  an  opinion  concern- 
iDg  the  value  thereof,  who  would,  if  called  as  witnesses,  tes- 
tify that  the  same  were  worth«at  the  time,  ''at  private  sale, 
in  the  ordinary  course  of  business,"  thirteen  thousand  three 
hundred  and  sixty  dollars,  instead  of  eight  thousand  five 
hundred  and  ninety-three  dollars  and  eighty-one  cents,  for 
which  they  were  sold — a  difl'erence  of  four  thousand  seven 
hundred  and  sixty-six  dollars  and  nineteen  cents. 

On  these  facts,  the  defense,  that  the  creditors  released 
the  property  of  the  principal  debtor  without  a  corresponding 
reduction  of  the  debt,  to  the  injury  of  the  surety,  has  not  a 
leg  to  stand  on. 

The  allegation  in  the  answer,  that  the  property  sold  in 
1876  was  worth  twenty  thousand  dollars,  is  not  responsive 
to  the  bill,  and  therefore  not  evidence  for  the  defendants. 
It  is  new  matter  set  up  as  a  defense,  and  must  be  proven. 
(Hart  V.  Ten  Eyck,  2  John.  Ch.  87;  Story's  Eq.  P.,  sec. 
849a;  2  Story's  Eq.  Jur.,  sees.  1528,  1529.)  There  is  no 
evidence  io  support  it.  Nor  does  it  follow  that  because  five 
persons,  owning  land  in  the  vicinity  of  these  premises, 
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would  swear  that  the  property  disposed  of  in  1876  was  worth 
near  fifty  per  centum  more  than  it  brought,  that  it  was  sold 
for  less  than  its  market  value.  It  was  sold  under  exoeption- 
ably  favorable  circumstances,  and  the  result  is  better  evi- 
dence of  its  value  than  the  ex  post  facto  conjecture  of  personis 
interested  in  upholding  the  price  of  lands  in  the  vicinity. 
The  very  appraisement  itself,  made  by  the  owner  of  the 
land,  in  conjunction  with  others  of  his  selection  or  approval, 
ought  to  far  outweigh  any  such  testimony  as  this.  Besides, 
it  is  not  to  be  expected  that  mortgaged  property,  when  sold 
on  account  of  the  default  of  the  debtor,  is  to  be  disposed  of 
**at  private  sale  under  ordinary  circumstances,"  whatever 
that  means,  but  at  auction,  at  a  forced  sale,  for  what  it  will 
bring  in  cash.  If  these  five  persons  were  asked  what  the 
land  would  sell  for  in  1876  under  those  circumstances,  they 
probably  would  not  differ  much  from  the  appraisers. 

But  admitting,  for  the  purposes  of  the  argument,  that  the 
property  was  even  worth,  at  a  forced  sale,  twenty  thousand 
dollars,  as  alleged  in  the  answer,  the  fact  is  of  no  avail  to 
the  defendants.  Casting  the  interest  on  the  amounts  admit- 
ted to  be  due  on  these  notes  from  the  dates  specified  in  the 
admission — four  years  and  seven  months  in  the  case  of  the 
first  one,  and  seven  years  and  six  months  in  the  second 
one — and  deducting  therefrom  the  sum  of  one  thousand  six 
hundred  and  eighty-six  dollars  and  thirty-five  cents  interest 
paid  on  the  latter  on  February  1,  1883,  and  the  proceeds  of 
the  sale  by  the  receiver — forty-four  thousand  seven  hundred 
and  sixty-nine  dollars  and  four  cents—* from  the  date  of  the 
confirmation  of  the  sale,  November  10,  1885,  and  there  is 
now  due  on  these  notes  thirty-six  thousand  four  hundred 
and  seventeen  dollars  and  eight  cents.  Now,  charge  the 
plaintiff,  if  you  please,  with  the  difference  between  twenty 
thousand  dollars,  the  alleged  value  of  the  lands  sold,  and 
the  sum  they  were  actually  sold  for — eleven  thousand  four 
hundred  and  six  dollars  and  nineteen  cents — and  there  is 
still  a  deficit  of  twenty-five  thousand  and  ten  dollars  and 
eighty-nine  cents,  or  over  fifteen  thousand  dollars  more  than 
the  value  of  the  surety  property. 

In  the  face  of  these  facts,  it  is  idle  to  talk  about  the  surety 
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being  injared  by  the  creditor's  management  of  the  debtor's 
property.  The  only  persons  who  appear  to  be  injared  are 
themselves;  and  that  not  because  of  the  mismanagement  of 
the  property,  but  the  fact  that  they  trusted  the  debtor 
beyond  his  means  of  payment. 

It  is  admitted  that  Mrs.  Cross'  property  was  put  into  these 
mortgages  as  a  security  for  her  husband's  debts,  and  it  is 
not  disputed  that  if  his  creditors  gave  up  their  lien  on  any 
portion  of  their  debtor's  property  without  a  corresponding 
reduction  in  the  amount  of  the  debt,  and  the  surety  is 
injured  thereby,  that  her  property  is  so  far  discharged. 

This  rule  does  not  depend  on  the  contract  between  the 
surety  and  the  creditor,  but  on  equitable  principles  inherent 
in  the  relation  of  principal  and  surety,  which  require  that 
the  property  of  the  former,  pledged  to  the  creditor  for  the 
payment  of  his  debt,  shall  be  applied  to  that  purpose,  so  as 
to  prevent  the  burden  of  the  debt  from  being  thrown  on  the 
surety.  A  creditor  with  a  lien  on  his  debtor's  property  is 
so  far  a  trustee  for  the  surety,  and  must  not  do  any  act 
which  will  deprive  him  of  the  benelSt  of  it.  On  paying  the 
debt  the  surety  is  subrogated  to  the  right  of  the  creditor  in 
this  respect,  and  if  in  the  meantime  the  latter  has  done  any- 
thing to  impair  the  value  of  such  right,  the  former  is  so  far 
discharged  from  his  liability.  (Brandt  on  Suretyship,  sec. 
370;  Hayes  v.  Ward,  4  John.  Ch.  129,  8  Am.  Dec.  554;  Baker 
V.  Briggs,  8  Met.  129,  19  Am.  Dec.  311.) 

But  this  equitable  principle  is  not  to  be  applied  so  as  to 
produce  inequitable  results,  as  is  often  the  case  with  the 
operation  of  the  rule  that  arbitrarily  releases  a  surety  from 
his  liability  where  the  creditor  has  given  the  principal  an 
extension  of  time,  without  reference  to  the  fact  of  whether 
the  surety  was  or  could  be  in  any  Way  injured  thereby. 

Therefore,  where  it  appears  that  the  surety  was  in  no  way 
prejudiced  by  the  release  of  the  debtor's  property,  because 
the  property  of  the  surety  would  be  needed  to  satisfy  the 
debt  in  any  event,  he  cannot  complain  of  such  release.  The 
only  person  who  is  injured  is  the  creditor. 

The  contract  of  the  surety  in  this  case  was,  that  her 
property  might  be  taken  to  pay  her  husband's  debts,  pro- 
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Tided  they  were  not  paid  by  him,  or  his  property,  included  in 
the  mortgage,  was  insufficient  for  that  purpose. 

As  the  debt  was  not  paid  by  the  debtor,  and  his  property 
pledged  for  its  payment  has  proved  insufficient  for  the  pur- 
pose, by  a  sum  greater  than  the  value  of  the  surety's  prop- 
erty, it  is  not  apparent  how  the  surety  could  be  wronged  if 
the  creditors  had  released  the  whole  of  the  debtor's  property 
without  any  reduction  of  the  debt,  and  enforced  the  mort- 
gage against  her  property  alone.  (Brandt  oh  Suretyship, 
sec.  380;  Niemcewiz  v.  Gahn,  3  Paige  Ch.  642.) 

The  cases  of  May  hew  v.  Boyd,  5  Md.  102,  59  Am.  Dec. 
101,  and  Ives  v.  Bank,  12  Mich.  362,  cited  by  counsel  for 
the  defendants  on  this  question,  are  not  in  point.  They  both 
turned  on  the  construction  of  the  contract  between  the 
creditor  and  surety,  and  not  the  application  of  tbe  equitable 
rule  in  question.  And  I  may  add,  that  the  Maryland  case 
carries  the  doctrine  of  the  arbitrary  right  of  the  surety  to 
be  discharged  from  his  obligation  by  a  mere  extension  of 
time  to  the  debtor,  whether  he  is  thereby  prejudiced  or  not, 
to  the  very  verge,  and  manifestly  so  as  to  do  injustice  to  the 
creditor  in  the  particular  case. 

Other  technical  defenses  to  this  suit  are  made  in  the 
answer  and  reserved  in  the  stipulation  of  April  6.     And — 

First.  The  creditors  from  time  time,  for  a  sufficient  con- 
sideration from  Cross,  extended  the  time  of  payment  of 
these  notes,  whereby  the  property  of  the  surety  was  dis- 
charged from  all  liability  thereon. 

This  part  of  the  answer  is  made  on  information  alleged  to 
have  been  derived  from  Thomas  Cross  in  his  Jifetime,  con- 
cerning matters  which  transpired  when  the  defendants  were 
children.  The  statement  of  the  matter  is  very  vague  and 
general,  without  a  single  verifying  circumstance  of  time, 
place,  amount  or  name,  except  that  of  a  dead  man.  Such 
an  allegation  is  of  little  force  as  evidence,  even  if  made  in 
response  to  the  bill.     (1  Dan.  Ch.  846,  note  1.) 

But  it  is  not  made  in  response  to  any  allegation  in  the 
bill.  It  is  hew  matter  set  up  as  a  defense.  The  burden  of 
proof  to  sstablish  it,  is  on  the  defendants,  and  their  answer 
is  not  evidence  in  support  of  it.    {Hart  v.  Ten  Eyck,  2  John. 
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Ch.  87;  Story's  Eq.  Pr.,  sec.  849a;  2  Story's  Eq.  Jur.,  sees. 
1528,  1529.) 

No  evidence  is  offered  by  the  defendants  on  the  point. 
In  their  answer  they  allege  that  the  only  living  person  who 
is  cognizant  of  the  fact  of  the  extension  of  time  is  the 
defendant  Lewis;  and  he  is  interested  against  them,  and 
the  facts  can  only  be  obtained  from  him  by  subpoenaing  and 
examining  him  as  a  witness  in  the  caase;  which  they  have 
failed  to  do.  It  is  not  necessary  to  say  in  this  community, 
that  if  the  defendants  or  their  counsel  believed  that  Mr. 
Lewis  had  made  any  such  arrangement  with  Mr.  Gross  in 
his  lifetime,  they  would  not  have  hesitated  to  call  him  as  a 
witness  and  take  his  testimony  on  the  subject,  let  his  interest 
in  the  result  be  what  it  may. 

However,  it  is  argued  that  the  convyeance  of  the  premises 
to  Mr.  Lewis  on  the  trusts  mentioned,  was,  in  effect,  an 
extension  of  time  for  payment  to  Gross.  But  there  is  noth- 
ing in  the  facts  or  the  nature  of  the  transaction  to  support 
the  assertion.  Gross  was  the  legal  owner  of  the  property 
he  mortgaged,  and  coald  sell  it,  subject  to  the  mortgage,  to 
whom  he  pleased.  And  all  that  Lewis  did  with  it,  he 
might  have  done  himself.  But  it  was  convenient  and  satis- 
factory to  the  parties,  that  one  of  the  creditors  should 
become  the  trustee  of  the  legal  title  in  this  amicable  attempt 
to  dispose  of  the  property  and  apply  the  proceeds  on  the 
indebtedness.  The  surety  had  no  right  to  object  to  the 
proceeding,  and  if  the  property  was  fairly  disposed  of  under 
the  circumstances,  she  could  not  be  injured  by  it. 

And  it  may.be  even  admitted  that  this  arrangement  with 
Mr.  Lewis  fairly  implied  that  the  firm  of  Allen  &  Lewis 
would,  whilst  it  was  being  carried  out,  forbear  to  sue  the 
debtor.  But  there  is  no  evidence  of  any  agreement  there- 
about or  consideration  therefor.  An  agreement  to  give  the 
debtor  time  is  not  binding  unless  made  for  some  definite 
period,  and  on  a  sufficient  consideration.  And  although 
the  creditor  should,  in  pursuance  of  an  agreement  or  under- 
standing, express  or  implied,  actually  forbear  to  sue  for  a 
given  length  of  time,  but  without  any  consideration  therefor, 
the  surety  is   not  thereby  discharged.     And  the  reason  is 
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apparent.  Such  an  arrangement  is  not  binding,  and  there- 
fore it  does  not  prevent  the  surety  from  paying  the  debt, 
and  proceeding  with  the  right  of  the  creditor  to  enforce  the 
claim  against  the  debtor.    (Brandt  on  Suretyship,  sec.  296.) 

Second.  The  property  could  not  be  lawfully  sold  other- 
wise than  on  the  decree  of  a  court,  given  in  a  suit  to  enforce 
the  lien  of  the  mortgage,  as  provided  therein. 

This  provision  in  the  mortgage,  giving  the  creditors  a 
right,  in  case  of  default  in  payment,  to  enforce  the  lien  of 
the  mortgage  by  legal  proceedings,  is  a  mere  superfluity. 
The  law  gave  them  that  right;  and  notwithstanding  the  pro- 
vision, the  creditors  and  the  debtor  were  at  liberty  to  make 
any  dispositon  of  the  property  they  saw  fit,  for  the  purpose 
of  paying  the  debt,  or  any  portion  of  it,  and  the  surety 
has  no  right  to  complain  of  it,  unless  it  appears  she  was 
injured  by  it,  which  she  was  not,  but  rather  the  contrary, 
for  it  goes  witout  saying  that  the  property  sold  under  this 
arrangement  brought  more  than  it  would  at  an  ordinary 
sheriff's  sale. 

Third.  The  suit  is  barred  by  the  lapse  of  time  or  laches 
of  the  creditors. 

"In  the  consideration  of  purely  equitable  rights  and 
titles,  courts  of  equity  act  in  analogy  to  the  statue  of  limita- 
tions, but  are  not  bound  by  it.''  (Alarming  v.  Hayden,  5 
Sawy.  379.)  "  When  an  action  upon  a  legal  title  to  land 
would  be  barred  by  the  statute,  courts  of  equity  will  apply  a 
like  limitation  to  suits  founded  on  equitable  rights  to  the 
same  property."  (Hall  v.  Bussell,  3  Sawy.  515.)  *'In  cases 
of  concurrent  jurisdiction,  such  as  matters  of.  account,  etc., 
where  the  party  may  proceed  either  at  law  or  in  equity,  the 
statute  of  limitations  applies  with  equal  force  in  both 
courts.  In  such  cases  courts  of  equity  consider  themselves 
within  the  spirit  of  the  statute  and  act  in  obedience  to  it, 
but  iu  the  consideration  of  purely  equitable  rights  and  titles, 
they  act  in  analogy  to  the  statute,  but  are  not  bound  by  it." 
(Hall  V.  Busadl,  3  Sawy.  515;  Wood  on  Lim.,  sec.  58;  see, 
also,  McUlane  v.  Shepperd,  C.  C.  E.  Greene,  79.) 

The  remedy  on  these  notes  is  a  case  of  concurrent  juris- 
diction, and  the  limitation  prescribed  by  the  statute  of  the 
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state — ^six  years — applies  in  this  suit  as  well  as  an  action  at 
law.  Therefore  the  question  of  laches  does  not  arise  in  the 
case.  The  plaintiff  has  all  the  time  the  statute  gives  him, 
and  no  more  in  any  case.  Section  25  of  the  code  of  ciyil  pro- 
cedure regulates  the  effect  of  a  payment  of  principal  or 
interest  on  a  note  after  it  becomes  due,  and  declares  ''the 
limitation  shall  commence  from  the  time  the  last  payment 
was  made.** 

In  Sutkerlin  v.  Roberta,  4  Or.  378,  it  was  held  that  the 
fact  of  part  payment  on  a  note  is  made  the  test  by  this 
section  for  ascertaining  whether  an  action  thereon  is 
barred,  and  if  not  barred  the  same  may  be  maintained  on 
tbe  original  promise;  and  that  any  person  who  could  he 
compelled  to  pay  the  note  is  competent  to  make  the  pay- 
ment. The  payment  in  that  catse  was  made  by  the  adminis- 
trator of  the  payor. 

The  first  of  these  notes,  allowing  three  days  of  grace,  fell 
due  on  November  4,  1874,  when  the  statute  commenced  to 
run,  and  if  no  payment  had  intervened,  the  bar  would  have 
been  complete  by  this  same  day  in  1880.  But  on  January 
1,  1877,  and  in  1878,  1880,  and  on  December  22,  1881, 
payments  of  interest  were  made  on  the  note,  amounting  to 
five  thousand  seven  hundred  and  eighty  dollars  and  seventy- 
one  cents.  Tbe  second  note,  allowing  days  of  grace,  fell  due 
on  January  26,  1873.  The  interest  was  paid  in  full  to 
January  25,  1879,  one  day  before  the  statute  had  run,  but 
whether  all  on  that  day  or  year  by  year  as  it  fell  due,  does 
not  appear,  but  presumably  the  latter.  However,  it  is  a 
matter  of  no  moment  here.  On  February  1,  1883,  a  pay- 
mant  of  interest  was  made  thereon  of  one  thousand  six 
hundred  and  eighty-six  dollars  and  thirty-five  cents.  This 
suit  was  commenced  on  August  6,  1884,  when  six  years  had 
not  elapsed  since  the  last  payment  on  either  note,  and 
therefore  the  remedy  on  them  is  not  barred. 

I  am  aware  that  in  the  opinion  in  Sutherlin  v.  Roberts, 
387,  it  is  said  that  the  payment  must  be  made  ''before  the 
limitation  has  expired" — before  the  six  years  have  run. 
This  was  not  the  question  before  the  court,  and  the  expres- 
sion is  probably  an  inadvertence.      At  common  law,  the 
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effect  of  a  part  payment  never  depended  on  the  time  when 
it  was  made.  Whenever  made,  it  had  the  same  probative 
force,  as  acknowledgment  of  the  existence  of  the  debt, 
from  which  the  law  implied  a  new  promise.  In  Sigoumey 
V.  Drury,  14  Pick.  387,  it  was  held  that  a  part  payment  by 
the  maker  of  a  note  after  the  statnte  had  run,  revived  it 
against  himself  and  his  surety,  as  well. 

The  language  of  the  statute  is:  *'  Whenever  any  payment 
of  principal  or  interest  has  been  or  shall  be  made  upon  an 
existing  contract  *  ^  ^  after  the  same  shall  have  become 
due,"  etc. 

But  this  is  not  a  material  question  here.  As  to  the  first 
note,  it  is  clear  that  no  period  of  six  years  ever  elapsed 
between  the  time  it  became  due  and  tbe  bringing  of  the 
suit,  in  which  there  was  not  a  payment  of  interest  As  to 
the  second  one,  the  margin  is  small  but  sufficient.  By  its 
terms  it  was  payable  one  year  from  date,  which  was  January 
23,  1873,  and  to  this  the  statute  (Or.  laws,  p.  718,  sec.  5) 
added  three  days,  called  days  of  grace.  (Mullen  v.  Ahbotty 
1  Or.  258.) 

So  the  note  was  really  not  due  and  payable  until  January 
the  26th;  and  in  default  of  payment  the  right  of  action 
thereon  accrued  on  the  27th,  and  was  barred  within  six 
years  thereafter. 

Fourth.     The  court  has  no  jurisdiction  of  the  suit. 

Under  this  head  two  points  are  made  in  the  argument. 

(1)  The  assignment  is  collusive  for  the  purpose  of  confer- 
ring jurisdiction.  The  defendants,  in  their  answer,  admit 
that  after  the  presentation  of  these  claims  to  the  adminis- 
trators of  the  estate  of  Thomas  Cross,  and  their  rejection 
by  them,  Allen  k  Lewis,  for  a  valuable  consideration  to 
them  paid  by  the  plaintiff,  duly  endorsed  and  delivered  to 
the  plaintiffs  the  notes  aftersaid,  and  at  the  same  time 
assigned  to  him  the  mortgages;  and  Mr.  Lewis  testifies  that 
he  has  no  pecuniary  interest  in  the  mortgages,  and  that  they 
were  transferred  to  plaintiff  in  good  faith  and  without 
collusion.  Nothing  appearing  to  the  contrary,  this  is 
satisfactory. 

But  it  may  be  well  to  observe  that  the  defendants,  having 
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snbsiantiallj  admitted  in  their  answer  the  boiia  Jides  and 
sufficiency  of  the  transfer,  are  now  in  no  condition  to  ques- 
tion or  gainsay  it.  Besides,  this  defense  must  have  been 
made  by  a  plea  in  abatemeDt,  prior  to  answer  to  the  merits, 
alleging  the  collusive  character  of  the  transfer  and  praying 
judgment  that  the  suit  abate  in  consequence  thereof. 
(C.  C,  Bule,  40.) 

(2)  These  notes  were  overdue  when  endorsed  to  the 
plaintiflF,  and  therefore  were  not  ''negotiable  by  the  law 
merchant,"  within  the  meaning  of  the  judiciary  act  of  1875, 
aud  as  an  action  could  not  have  been  maintained  on  them 
in  this  court  by  the  endorsers,  Allen  &  Lewis,  the  latter  of 
which  is  a  citizen  of  this  state,  no  such  action  can  be  main- 
tained by  their  assignee,  the  plaintiff. 

The  jurisdiction  conferred  on  this  court  by  section  1  of 
the  judiciary  act  of  1875  (18  Stat.  470),  and  which  includes 
this  ca^<e,  on  account  of  the  citizenship  of  the  parties,  is 
thus  qualified — *'  nor  shall  any  circuit  or  district  court  have 
cognizance  of  any  suit  founded  on  contract  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  thereon  if  no  assignment  had  been  made, 
except  in  case  of  promissory  notes  negotiable  by  the  law 
merchant  and  bills  of  exchange." 

But  the  contention  of  the  defendants  on  this  point  is  not 
supported  by  the  law  merchant,  according  to  which  nego- 
tiable paper  continues  such  as  long  as  it  exists  unpaid. 

At  common  law  no  contract  was  assignable,  so  as  to  give 
the  assignee  a  right  of  action  thereon  in  hi«  own  name.  In 
time,  by  the  growth  and  recognition  of  what  is  called  the 
law  merchant,  bills  of  exchange  first  and  then  promissory 
notes,  payable  to  order  or  bearer,  became  exceptions 
to  this  rule.  They  are  known  as  "negotiable  paper," 
which  means  they  may  be  transferred  by  endorsement  or 
delivery,  so  as  to  give  the  holder  a  right  to  sue  on  the  con- 
tract in  his  own  name.  Attendant  on  this  quality  of  nego- 
tiability are  certain  consequences,  as  the  liability  of  the 
endorser,  if  due  demand  is  made  on  the  acceptor  or  maker, 
and  notice  given  of  his  default,  and  the  right  of  a  bona  fde 
holder,  before  maturity,  to  enforce  the  bill  or  note  against 
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tbe  acceptor  or  maker,  irrespective  of  any  defense  which 
might  be  set  up  in  an  action  by  the  payee  thereof. 

As  was  said  by  Mr.  Justice  Strong,  in  Shaw  v.  Railroad 
Co,,  101  U.  S.  56,  from  whose  instructive  opinion  therein 
I  have  substantially  condensed  the  foregoing  statement  of 
the  law:  ''But  none  of  these  consequences  are  necessary 
attendants  or  constituents  of  negotiability  or  negotiation. 
That  may  exist  without  them.  A  bill  or  note  past  due  is 
negotiable  if  it  be  payable  to  order  or  bearer,  but  its  en- 
dorsement or  delivery  does  not  cut  off  the  defenses  of  the 
maker  or  acceptor  against  it." 

In  1  Dan.  on  ^.  I.,  section  724,  it  is  said  substantially 
that  negotiable  paper  may  be  transferred  by  endorsement 
or  by  delivery,  **  either  before  it  has  fallen  due  or  after- 
ward;" and  although  dishonored  for  non-payment,  or  non- 
acceptance,  it  is  still  negotiable,  and  "passes  from  hand  to 
hand  adhijinitum  until  paid." 

And  although  the  direct  remedy  on  the  note  may  be 
barred  by  lapse  of  time,  the  debt  created  by  it  is  not 
thereby  extinguished,  but  still  exists  for  the  purpose  of 
enforcing  any  lien  or  pledge  given  to  secure  its  payment; 
and  the  transfer  of  the  note  after  such  lapse  of  time,  will 
carry  with  it  this  right.  (Hickox  v.  Elliott,  10  Sawy.  422; 
Sichel  V.  Carillo,  42  CaL  493;  1  Jones  on  Mort.,  sec.  1204; 
Meyer  v.  Beal,  5  Or.  180.)    * 

My  conclusion  is :  (1)  These  notes  when  transferred  to 
the  plaintiff  were  "negotiable  according  to  the  law  mer- 
chant," and  therefore  he  can  maintain  suit  ou  them  in  this 
court  without  reference  to  the  citizenship  of  his  assignors. 
(2)  The  transfer  of  the  notes  carried  with  them  the  mort- 
gages to  secure  their  payment.  The  latter  are  a  mere 
incident  of  the  former.  The  ownership  of  the  notes  gives 
the  plaintiff  the  right  to  collect  the  debt  of  which  they  are 
evidence,  by  a  suit  in  this  court  to  enforce  the  lien  of  the 
mortgages  on  the  land  of  the  surety;  and  (3)  this  suit  was 
brought  within  six  years  from  the  last  payment  of  interest 
on  these  notes,  and  is  therefore  not  barred  by  lapse  of 
time. 

The  plaintiff   is   entitled  to  a  decree  establishing  the 
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amonnt  dae  on  the  notes  at  thirty-six  thousand  foar  hun- 
dred and  seventeen  dollars  and  eight  cents,  and  for  the 
sale  of  the  land  belonging  to  Pluma  F.  Cross  in  her  life- 
time, and  included  in  the  mortgage,  for  the  purpose  of 
paying  the  same;  and  the  case  will  be  referred  to  a  master 
of  this  court  to  make  such  sale  and  application  of  the 
proceeds. 

August  18,  1886. 

Deady,  J.  On  the  19th  ultimo  an  opinion  was  announced 
in  this  case  in  favor  of  the  plaintiff.  Thereupon  the  defend- 
ants, Edward  C  and  Frank  B.  Gross,  applied  for  a  rehear- 
ing on  the  questions  of  the  extension  of  time  by  the  creditor 
and  the  statute  of  limitations,  which  was  had. 

On  the  jQrst  point  it  is  insisted  that  an  agreement  for  the 
extension  of  time  may  be  implied  from  circumstances,  in- 
cluding the  action  of  the  parties  thereunder;  citing  Brandt 
on  Suretyship,  section  304.  Doubtless  this  is  a  correct  state- 
ment of  the  law.  But  whether  the  agreement  is  expressed 
or  implied,  it  is  not  valid,  unless  for  a  definite  time,  and 
founded  on  a  sufficient  consideration.  And  mere  delay  or 
forbearance  to  sue,  though  had  in  pursuance  of  an  under- 
standing between  the  parties,  does  not  furnish  ground  for 
any  such  implication. 

The  claim  that  there  was  an  extension  of  time  by  the 
creditor  to  the  debtor  is  wholly  based  on  the  sale  of  a  por- 
tion of  his  interest  in  the  mortgaged  premises,  by  Cross  to 
Lewis  in  trust,  that  he  would  dispose  of  the  same,  with  the 
consent  of  Cross,  release  the  lien  of  the  mortgage  thereon, 
and  apply  the  proceeds  on  the  debt. 

The  mere  sale  was  certainly  an  indifferent  act  in  this 
respect.  Cross  had  a  right  to  sell  his  property,  subject  to 
the  mortgage,  to  whom  he  pleased,  and  neither  the  right  nor 
liability  of  the  surety  could  by  any  possibility  be  affected 
thereby.  And  he  and  the  creditor  had  a  right  also  to  agree 
that,  so  fast  and  far  as  the  property  was  disposed  of  by 
Lewis,  the  lien  of  the  mortgage  thereon  should  be  dis- 
charged— the  proceeds  of  such  sales  being  applied  on  the 
debt. 
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None  of  the  acts  embraced  in  this  arrangement  and  con- 
stituting this  transaction  had  the  least  effect  on  the  surety's 
right  to  pay  the  debt  and  be  subrogated  to  the  right  of  the 
creditor  to  enforce  the  lien  of  the  mortgage.  However  long 
the  creditor  might  delay  or  forbear  the  collection  of  his 
debt  by  legal  proceedings,  od  this  account  or  any  other 
voluntary  arrangement  or  understanding,  he  was  at  no  time 
legally  bound  to  forbear  such  proceeding,  and  unless  he 
was,  the  surety  cannot  be  heard  to  complain;  and  I  don't 
think  he  ought  to  then,  unless  he  can  show  that  he  was 
injured  by  the  delay.  But  at  present  the  weight  of  authority 
is  otherwise,  though  I  think  the  tendency  of  judicial  utter- 
ance and  opinion  is  in  that  direction,  and  may  yet  reach 
there. 

The  only  risk  or  obligation  that  the  creditors  took  or 
undertook  in  this  arrangement  was  that  the  property  should 
be  fairly  sold  and  the  proceeds  applied,  so  as  to  reduce  the 
liability  of  the  surety's  property  in  a  corresponding  degree. 

As  was  said  in  the  opinion  of  the  court,  *'  It  may  even  be 
admitted  that  this  arrangement  with  Mr.  Lewis  fairly  im- 
plied that  the  firm  of  Allen  &  Lewis  would,  whilst  it  was 
being  carried  out,  forbear  to  sue  the  debtor.  But  there  is 
no  evidence  of  any  agreement  thereabout  or  consideration 
therefor.  An  agreement  to  give  the  debtor  time  is  not 
binding  unless  made  for  some  definite  period  and  on  a  suffi- 
cient consideration.  And  although  the  creditor  should,  in 
pursuance  of  an  agreement  or  understanding,  express  or 
implied,  actually  forbear  to  sue  for  a  given  length  of  time,  but 
without  any  consideration  therefor,  the  surety  is  not  thereby 
discharged.  And  the  reason  is  apparent.  Such  an  arrange- 
ment is  not  binding,  and  therefore  it  does  not  prevent  the 
surety  from  paying  the  debt,  and  proceeding  with  the  right 
of  the  creditor  to  enforce  the  claim  against  the  debtor.'' 
(Brandt  on  Suretyship,  sec.  296.) 

But  the  fact  is,  no  delay  was  worked  or  intended  by 
this  arrangement.  As  far  as  it  went,  it  was  evidently 
intended  as. a  substitute  for  legal  proceedings,  than  which 
it  might  reasonably  have  been  thought  more  expeditious 
and  economical,  and  probably  was  so. 
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So  far  as  the  surety  was  concerned,  the  creditor  could 
take  his  own  time  to  enforce  his  claim  against  the  principal 
debtor.  If  the  surety  was  not  satisfied  with  the  delay,  it 
was  her  right,  or  that  of  her  representatives,  to  pay  the 
debt  and  enforce  the  same  against  the  principal  and  his 
property.  It  is  a  mistake  to  suppose  that  a  surety's  obliga- 
tion goes  no  farther  than  a  guarantor's,  and  may  be  dis- 
charged by  the  mere  indulgence  of  the  creditor.  The 
contract  of  the  latter  is  collateral  to  and  separate  from 
that  of  the  principal,  and  is  often  founded  on  a  separate 
consideration,  while  that  of  the  surety  is  direct,  being  the 
same  with  the  principal  and  founded  on  the  same  consider- 
ation.    (Brandt  on  Suretyship,  sec.  1.) 

When  security  is  taken,  the  debt,  so  far  as  the  creditor  is 
concerned,  is  the  debt  of  the  surety,  and  the  law  presumes 
that  the  credit  was  given  to  him.  He  is  an  original  prom- 
issor,  and  unless  excused  by  the  fact  of  time  given  to  the 
creditor,  or  the  misapplication  of  the  pledge  given  by  the 
debtor,  it  is  his  duty  to  pay  the  same,  as  if  it  was  in  fact 
his  own  debt.  Therefore  the  law  is  not  watchful  or  swift 
to  find  a  loophole  or  technicality  through  which  he  may 
escape  his  liabilities.  And  where  property  is  mortgaged 
by  the  owner  to  secure  the  debt  of  another,  such  property 
occupies  the  position  of  a  surety,  and  is  liable  for  the  pay- 
ment of  the  debt  accordingly.  (Brandt  on  Suretyship,  sees. 
21,  22;  1  Jones  on  Mort.,  sec.  114.) 

As  to  the  statute  of  limitations,  counsel  now  make  the 
point,  that  as  the  statute  commenced  to  run  against  the 
mortgage  executed  by  Pluma  F.  Cross  on  January  23,  1873, 
the  remedy  thereon  was  barred  before  the  commencement  of 
this  snit  on  February  5,  1884.  In  this  connection  counsel 
cites  and  relies  on  a  case  decided  in  this  court — Etibanka 
v.  Leveridge,  4  Sawy.  274.  That  was  a  suit  on  a  mortgage 
by  an  assignee  of  the  mortgagee  therein,  against  the  grantee 
of  the  mortgagor.  The  defendant  was  not  liable  on  the  note 
which  the  mortgage  was  given  to  secure,  but  only  as  the 
successor  in  interest  of  the  mortgagor  in  the  laud.  The 
mortgagor,  the  maker  of  the  note,  was  not  a  party  to  the 
suit,  and  the  note  was  not  regarded  as  being  in  the  case. 
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More  than  ten  years  bad  elapsed  since  the  note  became  due, 
and  it  was  conceded  that  the  remedy  on  the  mortgage  was 
barred  unless  a  certain  time  during  which  the  mortgagor 
was  out  of  the  state,  after  the  right  of  action  accrued  on  the 
note,  should  be  deducted  from  the  limitation  prescribed  by 
the  statute,  as  provided  in  section  16  of  the  code  of  civil  pro- 
cedure, which  declares,  in  effect,  that  the  time  during  which 
a  person  is  out  of  the  state  after  an  action  accrues  against 
him,  shall  not  be  deemed  or  taken  as  a  part  of  the  limitation. 

The  court,  following  the  decision  in  Andeison  v.  Baxter^ 
i  Or.  107,  held  that  a  suit  to  enfore  the  lien  of  a  mortgage 
being  in  effect  a  proceeding  in  rem  and  not  **  against  "  any 
"person,"  the  qualijQcation  contained  in  said  section  16  did 
not  apply,  for  the  reason  that  the  absence  of  the  mortgagor 
or  debtor  from  the  state  did  not  prevent  the  prosecution  of 
such  a  suit.  The  mere  statement  of  the  case  shows  it  has 
no  application  to  tliis,  which  is  a  suit  on  a  promissory  note 
secured  by  a  mortgage,  in  which  the  remedy  on  the  note  is 
confessedly  not  barred  by  lapse  of  time.  The  time  within 
which  the  suit  may  be  brought  on  the  note  has  been  extended 
by  the  payment  of  interest  thereon.  And  the  question  is, 
while  the  note  is  kept  alive  by  this  means,  can  the  security 
die? 

As  was  said  in  the  opinion  of  the  court,  the  mortgage  or 
security  is  a  mere  incident  of  the  debt  and  passes  with  it. 

Therefore  a  transfer  of  a  note  carries  with  it  all  securi- 
ties for  its  payment,  whether  a  mortgage  or  otherwise.  It 
is  the  debt  that  gives  character  to  the  mortgage  and  deter- 
mines the  rights  and  remedies  of  the  parties  to  the  transac- 
tion.    (1  Dan.  on  N.  I.,  sees.  748,  834  et  aeq.) 

On  principle,  then,  whatever  act  or  fact  operates  to  keep 
the  note  alive,  and  prevents  the  statute  from  running  against 
the  remedy  thereon,  ought  to  have  the  same  effect  on  the 
security.  The  one  is  the  personal  obligation  of  the  party, 
and  the  other  is  the  particular  thing  or  means  set  apart  and 
pledged  for  its  fulfillment  and  performance.  So  long  as  this 
obligation  lives,  and  a  suit  against  the  maker  can  be  main- 
tained thereon,  the  security  for  its  payment  should  be  sub- 
ject to  enforcement  also.     {Swell  v.  Daggs,  108  U.  S.  146.) 
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Bat  nnder  section  25  of  the  code  of  cItII  procedure,  which 
declares  that  "  whenever  any  payment  of  principal  or  inter- 
est ''  is  made  on  ''an  existing  contract,  whether  it  be  bill  of 
exchange,  promissory  note,  bond  or  other  evidence  of  in- 
debtedness," after  the  same  becomes  due,  ''the  limitation 
shall  commence  from  the  time  the  last  payment  was  made,'* 
I  am  unable  to  see  why  the  payments,  which  confessedly 
kept  alive,  the  remedy  on  the  note  did  not  directly  have  the 
same  effect  on  the  mortgage.  In  addition  to  being  an 
incident  of  the  note,  it  is  a  "contract"  and  "evidence  of 
indebtedness,"  and  the  payments  were  as  much  made  on  it 
as  on  the  note.  The  payment  was  inade  on  the  debt  and 
affected  the  mortgage  as  well  as  the  note.  It  extinguished 
so  much  of  the  latter  for  which  the  former  is  security,  and 
the  unsatisfied  existence  of  the  one  was  as  much  acknowl- 
edged thereby  as  the  other.  The  statute  expressly  declares 
that  a  payment  on  the  "contract"  shall  have  the  effect  to 
postpone  the  running  of  the  statute  until  from  and  after  the 
date  of  the  last  payment,  and  in  my  judgment  that  logically 
and  legally  includes  the  mortgage  as  well  as  the  note  it  was 
given  to  secure. 

The  argument  for  the  defendants  practically  admits  this 
proposition,  in  case  of  a  mortgage  by  the  principal  debtor, 
or  even  in  the  case  of  a  surety  by  mortgage  or  pledge,  who 
is  also  a  party  to  the  promise  to  pay,  but  denies  it  where  the 
surety  is  not  personally  bound. 

The  rule  at  common  law  was  that  a  payment  by  the 
principal,  even  after  the  statute  had  run,  revived  the  debt 
against  the  surety  as  well  as  himself.  See  Sigourney  v. 
Druryy  14  Pick.  387,  cited  in  the  opinion  of  the  court. 
Some,  if  not  many,  of  the  states  have  changed  this  rule  by 
statute.  JBut  this  state  has  simply  declared  the  effect  of 
payment  "whenever"  made,  to  be  the  establishment  of  a 
new  point  of  time  from  which  the  statute  shall  run,  divested 
of  all  the  subtleties  which  had  grown  '  up  around  the 
subject. 

The  supreme  court  of  the  state,  in  Sutherlin  v.  Roberta,  4 
Or.  378,  held  that  any  person  who  can  be  compelled  to  pay 
a  note  is  competent  to  make  a  payment  thereon,  under  said 
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section  25.  Thomas  Cross  was  liable  to  pay  this  note,  aud 
a  payment  made  by  him  thereon  was  a  payment  within  that 
section.  In  that  case  more  than  ten  years  had  elapsed  since 
the  note  became  dne,  that  the  mortgage  was  made  to  secure. 
The  note  and  mortgage  were  made  by  the  defendant  Jane 
Boberts  and  the  deceased  Jesse  Roberts,  who  was  in  fact 
her  husband,  though  that  does  not  distinctly  appear  in  the 
report  of  the  case.  And  the  mortgage  must  have  included 
the  property  of  the  wife,  as  well  as  that  of  the  husband. 
There  was  a  payment  by  the  administrator  of  the  deceased^ 
out  of  the  assets  of  his  estate,  less  than  ten  years  before  the 
commencement  of  the  suit,  so  that  the  statute  had  run 
against  the  note  but  not  the  mortgage,  provided  full  effect 
was  given  to  this  payment  as  against  the  latter.  The  right 
of  the  administrator  to  make  the  payment  under  section  25 
of  the  code,  was  contested  on  the  ground  that  he  was  a 
volunteer.  But  the  court  held  that,  as  he  could  be  com- 
pelled to  pay  the  note  so  far  as  he  had  assets,  his  payment 
with  them  was  within  the  statute,  and  constituted  the  point 
of  time  from  which  the  limitation  commenced.  This  being 
so,  it  was  taken  for  granted  by  court  and  counsel  that  the 
payment  on  the  debt  had  the  same  effect  on  the  mortgage 
that  it  had  on  the  note,  and  therefore  the  suit  to  enforce  the 
lien  of  the  mortgage  was  not  barred. 

As  we  have  seen,  Pluma  F.  Cross  is,  as  to  her  property^ 
included  in  this  mortgage,  a  surety  for  the  payment  of  this 
debt,  as  much  as  if  she  had  signed  the  note  given  for  the 
same.  Her  principal  made  the  payments  on  this  debt,  for 
which  in  her  property  she  was  surety,  and  by  so  doing  he 
prevented  the  statute  from  running  against  it  before  the 
commencement  of  this  suit.  While  the  remedy  on  the  note 
is  not  barred,  neither  is  that  on  the  mortgage,  either  because 
it  is  a  mere  incident  of  the  note  and  follows  it,  or  the  pay- 
ment was,  under  .the  statute,  made  on  the  mortgage  as  well 
as  the  note,  and  had  the  same  effect  on  the  former  as  the 
latter. 

Ajid  why  should  the  statute  run  against  the  mortgage  and 
not  against  the  note  ?  They  are  essential  parts  of  the  same 
transaction.     (1  Jones  on  Mort,,  sec.  71.)    The  one  is  the 
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complement  of  the  other.  The  mortgage  was  given  to 
secure  the  payment  of  the  note,  and  presumably  the  creditor 
relied  on  it  exclusively,  and  whatever  act  of  the  parties,  or 
either  of  them,  that  has  the  effect  under  the  law  to  delay 
the  running  of  the  statute  against  the  promise  to  pay  the 
debt,  ought,  in  justice  and  right,  to  include  the  security 
given  for  its  payment.  The  surety  executed  the  mortgage, 
presumably  with  a  knowledge  of  the  law,  as  to  the  effect  of 
payment  by  the  principal,  and  must  be  deemed  and  taken 
to  consent  to  it^  and  be  bound  acpordingly.  The  former 
ruling  is  adhered  to. 


Keeney  v.  Roberts. 

CiBOurr  CouBT,  District  of  California. 

July  19,  1886. 

1.  Time  of  Bbmoval. — A  case  cannot  be  removed  from  a  state  to  a  national 
conrt,  under  the  act  of  1875,  after  the  term  at  which  it  conld  have  been 
first  tried;  and  it  is  the  duty  of  the  conrt  to  take  the  objection,  if  counsel 
do  not. 

Before  Sawyer,  Circuit  Judge. 

Sawyeb,  Circuit  Judge.  This  suit  was  commenced  in  the 
superior  court  of  the  state,  December  27, 1881.  The  answer 
was  filed,  and  the  case  put  at  issue,  and  was  ready  for  trial. 
May  2,  1882.  The  petition  for  removal  to  this  court  was 
not  filed  till  January  25,  1884 — nearly  two  years  after  it 
could  have  been  tried.  Not  less  than  half  a  dozen  terms  of 
the  superior  court  passed  at  which  it  could  have  been  tried. 
The  application  for  removal  was  too  late,  and  the  removal 
at  that  time  was  not  authorized  by  the  act  of  1875,  under 
which  the  petition  was  filed.  (SIcNaughton  v.  S.  P.  22.  B. 
Co.,  10  Sawy.  113-14;  Pullman  Pal.  Car  Co.  v.  Speck,  113 
U.  S.  86-7;  Gregory  v.  Hartley,  113  U.  S.  745.)  The  court 
should  take  the  objection,  if  counsel  do  not.  (Williams  v. 
Noitaioa,  104  U.  S.  209-211;  FarmingtonY.  Pillsbury,  114 
TJ.  S.  144.)  The  petition  and  record  do  not  show  a  proper 
case  for  removal,  and  no  order  for  removal  was  in  fact  made. 
The  case  is  still  pending  in  the  state  court,  and  liable,  at 
any  time,  to  be  properly  called  up  and  tried.     As  the  state 
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court  is  not  obliged  to  let  go  its  hold,  till  a  proper  case  for 
a  removal,  nnder  the  statute,  has  been  presented  in  the  rec- 
ord, and  as  it  has  never  done  so,  in  fact,  it  has  jurisdiction 
to  proceed,  at  any  time,  and  try  the  case.  (Gregory  v. 
Hartley^  113  U.  S.  745.)  The  case  must  be  remanded  to  the 
state  court,  at  the  cost  of  petitioner,  and  it  is  so  ordered. 


L.  B.  Seeley  v.  S.  G.  Reed. 

ClBCUIT   CouilT,    DiSTBICT   OF   OrEGON. 

July  28,  1886. 

1.  AoBEEMBNT  TO  DEiiiYEB  THE  NoTEs  OF  A  GoBPOBATioN. — An  agreement 

to  deliver  the  notes  of  a  corporation  does  not  imply  that  the  party  agree- 
ing to  make  snch  deliyery  shall  endorse  them  at  all,  and  if,  for  any 
reason,  they  are  made  payable  to  his  order,  he  is  only  required  to  endorse 
them  so  as  to  pass  the  legal  title  to  them,  which  may  be  done  by  an 
endorsement  **  without  recourse." 

2.  Endobsement  "Without  Eecoubse."— The  effect  of  an  endorsement  of  a 

promissory  note  *'  without  recourse  "  is  to  transfer  the  legal  title  to  the 
same  to  the  endorsee;  and  the  endorser  also  thereby  undertakes  that  the 
instrument  is  valid  and  what  it  purports  to  be. 

3.  Pbomissobt  Notes — Pabty  Contbactino  to  DEiiiYEE  is  not  a  Tbustbe. — 

A  party  who  agrees  to  deliver  to  another  one-third  of  the  notes  he  may 
receive  from  a  certain  corporation  on  a  loan  thereto  of  one  hundred  and 
fifty  fhousand  dollars,  on  the  payment  of  the  latter 's  note  for  fifty 
thousand  dollars,  does  not  thereby  become  a  trustee  of  such  other  per- 
son, and,  prima  facie,  he  has  performed  his  contract  when  he  delivers  to 
the  latter  the  notes  of  said  corporation  of  the  face  value  of  fifty  thousand 
dollars. 

Before  Deady,  District  Judge. 

Mr,  Thomas  N.  Strong,  for  plaintiff. 

Mr.  George  H.  Williams,  for  defendant. 

Deady,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen 
of  Ohio,  against  the  defendant,  a  citizen  of  Oregon,  for  an 
account  of  a  loan  of  one  hundred  and  fifty  thousand  dollars 
heretofore  made  by  the  defendant  to  the  Oregon  Iron  and 
Steel  Company,  an  Oregon  corporation,  and  to  enjoin  him 
from  selling  or  disposing  of  the  securities  received  therefor, 
or  any  portion  of  the  three  hundred  and  sixty-one  shares  of 
the  stock  of  said  corporation  heretofore  delivered  by  the 
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plaintiff  to  the  defendant  as  security  for  the  payment  of 
his  note  of  fifty  thousand  dollars,  given  to  the  defendant 
on  March  27,  1884,  on  an  agreement  that  he  should  receive 
one  third  of  the  securities  obtained  on  said  loan,  on  the 
payment  of  said  note. 

The  case  was  heard  on  the  bill  and  answer. 

The  plaintiff  expressly  waived  the  oath  of  the  defendant 
to  his  answer.  Counsel,  however,  insist  that  the  defendant 
cannot  thus  be  deprived  of  this  privilege,  and  cites  to  that 
eflfect  Clements  v.  Moore^  6  Wall.  314.  That  case  was  decided 
in  1867,  while  the  rule  41,  as  amended  in  1871,  gives  the 
plaintiff  the  right  to  waive  the  oath  of  the  defendant  to  his 
answer,  in  whole  or  in  part.  But,  on  a  hearing  on  the  bill 
and  answer,  the  latter,  whether  under  oath  or  not,  is  ad- 
mitted to  be  true,  as  if  the  hearing  was  on  a  demurrer 
thereto;  and  so  the  amended  rule  provides. 

The  suit  grows  out  of  a  contract  made  by  the  parties  on 
March  27,  1884.  They  were  then  in  New  York,  and  the 
plaintiff  was  a  stockholder  in  the  Oregon  Iron  and  Steel 
Company,  of  which  the  defendant  was  president. 

The  writing  recites  that  Eeed  "  is  willing  and  is  about  to 
advance  or  loan  "  said  corporation,  including  the  amount 
heretofore  loaned  or  advanced  to  it,  the  sum  of  one  hundred 
and  fifty  thousand  dollars;  that  Seeley  ''is  willing  and  de- 
^  sires  to  obtain  an  interest  of  fifty  thousand  dollars"  in  daid 

loan,  and  to  that  end  has  given  his  note  for  that  amount  to 
Beed,  payable  in  two  years,  with  interest  at  seven  per  cen- 
tum per  annum,  at  the  banking  house  of  Ladd  &  Tilton,  and 
has  "delivered,  as  collateral  security  for  said  note  and  the 
interest  thereon,  three  hundred  and  sixty-one  shares  of  the 
capital  stock,  full  paid,"  of  said  corporation;  in  considera- 
tion whereof  Reed  thereby  agrees,  on  the  payment  of  said 
note,  to  redeliver  to  Seeley  said  shares  of  stock,  ''  together 
with  one-third  of  said  bonds,  stocks,  notes,  or  other  securi- 
ties," that  he  may  obtain  from  said  corporation,  **  in  consider- 
ation of  his  said  advance  of  one  hundred  and  fifty  thousand 
dollars;"  and  Seeley  thereby  authorizes  Beed,  in  default  of 
payment  of  said  note,  ''  to  sell  or  dispose  "  of  said  three 
hundred  and  sixty-one  shares  of  stock  and  the  said  one-third 
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of  the  securities  received  from  said  corporation,  snbjecty 
however,  to  the  stipnlation,  that  if  the  proceeds  of  such 
sale  or  disposition  are  not  sufficient  to  pay  said  note  at  the 
maturity  thereof,  Seeley  shall  not  be  further  liable  thereon, 
but  the  same  shall  be  surrendered  to  him;  and  in  consider- 
ation of  the  premises,  Seeley  agreed  to  act  as  the  general 
manager  of  the  corporation  for  the  period  of  two  years,  at 
a  salary  not  exceeding  three  thousand  dollars  per  annum. 

On  July  29,  1884,  the  plaintiff  commenced  a  suit  against 
the  defendant  for  a  rescission  of  this  contract,  on  the  ground 
that  he  had  been  induced  to  enter  into  it,  to  his  injury,  by 
the  fraudulent  misrepresentations  of  the  defendant.  The 
case  was  finally  heard  on  the  bill,  answer  and  replication 
thereto,  and  the  evidence  of  the  plaintiff,  when  the  court, 
having  found  the  allegations  of  the  bill  in  this  respect  to 
be  altogether  untrue,  on  November  2,  1885,  dismissed  the 
bill  with  costs.     (11  Sawy.  259.) 

On  March  30, 1886,  the  plaintiff  offered  to  pay  at  the  bank 
of  Ladd  &  Tilton  the  sum  of  fifty-eight  thousand  dollars 
on  said  note  and  contract,  which  the  bank,  not  having 
either  of  said  papers,  declined  to  receive;  and  on  the  same 
day  the  plaintiff  informed  the  attorney  of  the  defendant — 
the  latter  being  absent  in  California — that  he  had  tendered 
the  sum  of  fifty-seven  thousand  thirty-nine  dollars  and 
sixteen  cents  in  payment  of  said  note  at  said  bank;  where- 
upon the  said  attorney  proposed  to  turn  over  to  the  plain- 
tiff, in  pursuance  of  said  contract,  two  notes  of  said  corpora- 
tion, payable  to  the  plaintiff's  order,  the  one  for  twenty 
thousand  eight  hundred  and  forty-seven  dollars  and  ninety- 
one  cents,  dated  October  23,  1884,  and  the  other  for  thirty 
thousand  dollars,  dated  June  16,  1884,  and  to  assign  to  him 
as  much  of  an  open  account  held  by  the  defendant  against 
said  corporation,  for  money  advanced  thereto,  as  would, 
with  said  notes  and  the  interest  thereon,  make  the  sum  of 
fifty-seven  thousand  thirty-nine  dollars  and  sixteen  cents, 
and  also  to  deliver  to  him  the  certificate  for  said  three  hun- 
dred and  sixty-one  shares  of  stock,  and  the  plaintiff's  said 
note,  as  soon  as  the  said  papers  could  be  sent  to  San  Fran- 
cisco  and  returned  with  the  necessary  endorsements  and 


Dist.  Or.  J  Seeley  v.  Heed.  43 

1886.]  Opinion  of  the  Courfr;-Deaay,  J. 

assignmeDts  thereon;  which  proposition  was  acceeded  to  by 
the  plaintiff,  and  the  computations  of  interest  made  and  the 
papers  forwarded  to  San  Francisco  for  endorsement  and 
assignment;  that  on  April  13th  the  defendant,  by  his  attor- 
ney, deposited  with  Ladd  &  Tilton  said  two  notes,  duly  en- 
dorsed, '*  without  recourse,"  and  an  order  on  said  corpora- 
tion in  favor  of  the  plaintiff  for  one  hundred  and  sixty-one 
dollars  and  thirty-nine  cents,  the  same  being  the  one-third 
of  the  securities  received  by  the  defendant  for  the  one  hun- 
dred and  fifty  thousand  dollars  advanced  by  him  to  said 
corporation,  as  per  the  contract  of  March  27,  1884;  also 
the  certificate  for  said  three  hundred  and  sixty-one  shares  of 
stock  and  note  of  fifty  thousand  dollars,  with  instructions 
to  said  Ladd  &  Tilton  to  deliver  to  said  plaintiff  or  his  order 
said  papers  upon  the  payment  to  them  for  the  defendant  of 
said  note  of  fifty  thousand  dollars,  amounting  on  March  30, 
1886,  to  the  sum  of  fiftj -seven  thousand  thirty-nine  dollars 
and  sixteen  cents,  and  notified  the  plaintiff  thereof  in 
writing,  and  thereby  tendered  to  him  said  papers  in  fulfill- 
ment of  the  defendant's  part  of  the  contract  of  March  24, 
1884,  and  demanded  payment  of  the  plaintiff's  note,  accord- 
ing to  the  tenor  and  effect  thereof. 

To  this  notice  and  tender  the  plaintiff  replied  in  writing 
on  the  following  day,  saying:  **My  tender  to  you  of  the 
amount  of  my  note  and  interest,  made  on  March  30th  last, 
was  unqualified,  and  I  am  keeping  it  good,  and  your  money 
is  ready  for  you  any  time.  You  should  return  my  note  and 
deliver  to  me,  without  qualification  or  restriction,  the  notes 
and  securities  you  promised.  This  you  have  not  done  and 
do  not  offer  to  do;"  the  **  qualification  ''  and  **  restriction  '* 
referred  to  being,  as  was  admitted  on  the  argument,  the 
"without  recourse"  clause  in  the  endorsement  of  said  cor- 
poration notes  by  the  defendant. 

On  April  22,  1886,  the  defendant,  by  his  attorney,  wrote 
the  plaintiff  that  in  consequence  of  a  conversation  between 
them,  in  which  it  was  suggested  that  there  was  nothing  to 
show  in  the  papers  tendered  to  the  plaintiff  that  the  cor- 
poration notes  and  account  included  therein  had  not  been 
paid,  he  had,  to  obviate  such  objection  without  admitting 
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the  validity  of  it,  deposited  with  Ladd  &  Tilton  the  certifi- 
cate of  the  secretary  of  said  corporation,  that  no  payments 
had  been  made  on  such  notes  and  accounts,  and  **  I  hereby 
further  notify  you,  that  unless  your  note  to  me  of  fifty 
thousand  dollars,  dated  March  27,  1884,  is  paid  within 
three  days  from  the  date  hereof,  according  to  its  tenor 
and  effect,  I  shall  take  steps  to  enforce  the  collection  of  the 
same  as  provided  in  my  agreement  with  you  of  the  27th  of 
March,  1884." 

The  certificate  of  the  secretary,  dated  April  22,  1886,  a 
copy  of  which  was  inclosed  in  the  letter  of  the  defendant, 
states  in  effect,  that  no  payments  had  been  made  on  either 
of  the  notes  in  question,  and  that  there  is  due  Beed  from 
the  corporation,  "on  open  account,  the  further  sum  of 
thirty-three  thousand  one  hundred  and  twenty-six  dollars 
and  thirty-five  cents  for  money  advanced." 

To  this  the  plaintiff  replied  on  the  following  day,  claiming 
in  effect  that  the  defendant  had  undertaken  to  make  an  in- 
vestment of  one  hundred  and  fifty  thousand  dollars  in  tlie 
securities  of  the  Oregon  Iron  and  Steel  company,  one-third 
of  which  was  for  the  benefit  of  the  plaintiff,  and  that  as  his 
trustee  the  defendant  was  bound  to  make  a  showing  of  the 
results  of  the  investment  and  that  the  notes  in  question  are 
actually  one-third  thereof,  and  are  "  good  and  valid  claims" 
against  the  coi-poration. 

This  ended  the  correspondence  between  the  parties.  The 
plaintiff  did  not  accept  the  papers  tendered  him  or  offer  to 
pay  his  note,  but  on  April  24th  brought  this  suit,  without 
bringing  his  tender  into  court. 

Tbe  bill  states  the  offer  of  the  plaintiff  to  pay  his  note  on 
March  30th,  and  alleges  that  the  defendant  refused  to  per- 
form the  contract  on  his  part,  and  deliver  up  said  note  and 
stocks  or  any  of  the  securities  received  on  said  loan,  or  to 
furnish  any  account  thereof,  and  is  threatening  to  sell  and 
dispose  of  the  same  to  the  great  and  irreparable  injury  of 
tbe  plaintiff  that  ''cannot  be  compensated  for  in  money 
damages." 

It  appears  from  the  answer,  and  there  is  no  doubt  about 
the  fact,  that  at  the  date  of  the  contract  Beed  had  already 
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advaDced  to  the  corporation  over  ninety-five  thousand  dol- 
lars of  this  loan,  and  that  that  fact  and  all  the  circumstances 
of  the  transaction,  down  to  and  including  the  making  of  the 
notes  to  the  defendant  and  the  state  of  accounts  between 
him  and  the  corporation  were  and  are  as  well  known  t5  the 
plaintiff  as  to  the  defendant. 

From  this  statement  of  the  case,  it  is  evident  that  this 
so-called  tender  of  March  30th  was  a  mere  make-believe  and 
intended  for  effect.  When  the  defendant's  attorney  heard 
of  it,  and  expressed  his  willingness  to  accept  it,  as  soon  as 
the  papers  could  be  properly  endorsed  and  assigned,  no 
quibble  was  made  about  the  nature  of  the  endorsement  or 
the  propriety  of  a  report  from  the  defendant  as  the  sup- 
posed trustee  of  a  joint  investment.  But  when,  on  April 
13th,  the  notes  of  the  corporation  were  tendered  to  the 
plaintiff,  duly  endorsed  ''without  recourse,"  objection  was 
first  made  to  this  "qualification"  or  "restriction."  Now 
the  plaintiff  had  no  right  to  any  other  endorsement.  Heed 
did  not  agree  to  give  him  the  corporation  notes  secured  by 
his  own  unqualified  endorsement.  He  simply  agreed  to  give 
him  one-third  of  the  notes  he  received  from  the  corporation, 
without  any  endorsement  whatever.  Seeley  having  the 
option  to  pay  his  note  and  receive  the  corporation  notes  or 
forfeit  his  stock,  pledged  as  collateral,  Beed  could  not 
safely  take  any  of  the  corporation  notes  in  the  former's 
name.  From  the  nature  of  the  case,  he  was  compelled  to 
take  them  payable  to  his  own  order,  and  await  Seeley's 
action.  And  when  the  latter  signified  his  readiness  to  pay 
his  note  and  take  the  securities,  all  that  Beed  was  required 
to  do  under  the  circumstances  was  to  endorse  them,  so  as 
to  pass  the  legal  title  to  Seeley  without  in  any  manner 
making  himself  personally  liable  for  their  payment;  and 
this  was  properly  done  by  adding  to  his  name  thereon  the 
words  **  without  recourse."  By  this  endorsement,  however, 
Reed  undertook  that  the  notes  were  what  they  purported  to 
be — the  valid  obligation  of  the  Oregon  Iron  and  Steel 
company  for  the  sums  stated  therein.  (1  Dan.  N.  I.,  sec. 
670.) 

More  than  this,  the  plaintiff  had  no  right  to  ask,  and  his 
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having  done  so  under  the  circumstances,  is  proof  that  he  was 
merely  playing  a  part. 

Bat  in  the  letter  of  April  23d  this  objection  is  apparently 
abandoned,  and  the  plaintiff  assumes  that  the  defendant  has 
been  acting  in  this  matter  in  the  high  character  of  his  trus- 
tee, and  wants  a  showing  as  to  what  he  has  received  from 
the  corporation  for  this  loan  of  one  hundred  and  fifty 
thousand  dollars,  and  in  a  roundabout  way  suggests,  if  not 
insinuates,  that  possibly  he  might  have  taken  the  corpora- 
tion paper  at  a  discount,  and  if  so,  he  wants  to  know  it,  and 
have  his  share  of  the  benefit. 

Of  course,  Seeley  is  entitled,  on  the  payment  of  his  note, 
to  the  full  one-third  of  all  the  evidences  of  debt  that  Reed 
obtained  from  the  corporation  for  this  loan.  But  there  is 
no  presumption  that  they  amount  to  more  than  the  sum 
loaned.  The  transaction  was  not  a  purchase  of  the  corpora- 
tion paper  in  the  market  at  a  discount,  with  one  hundred 
and  fifty  thousand  dollars.  It  was  simply  an  advance  to  the 
corporation  from  time  to  time,  by  the  president  thereof,  of 
what  amounted  in  the  aggregate  to  one  hundred  and  fifty 
thousand  dollars,  and  taking  its  notes  therefor,  not  as  a 
speculation,  but  for  the  purpose  of  tiding  the  corporation, 
in  which  both  parties  were  interested,  over  a  financial 
diflBiculty. 

And  no  one  knows  anymore  about  the  transaction  than 
the  plaintiff  does.  The  history  of  it  is  contained  in  the 
corporation  books,  with  which  he  is  familiar,  and  which 
were  kept  during  the  greater  portion,  if  not  the  whole  of 
this  period,  by  his  particular  friend  and  business  associate. 
And  yet  he  dares  not  say  in  his  bill,  and  does  not  say  in 
this  correspondence,  that  Beed  got  one  dollar  more  in 
notes  and  accounts  from  the  corporation  than  the  amount 
of  the  money  advanced  to  it. 

On  the  other  hand,  Beed  offers  these  notes  and  this 
account  as  the  one-third  of  what  he  got  for  the  loan.  By  a 
necessary  implication,  he  asserts  that  they  are  one-third  in 
value  of  what  the  corporation  gave  for  the  one  hundred  and 
fifty  thousand  dollars  advanced  to  it,  and  I  see  no  reason  to 
doubt  the  truth  of  his  statement. 
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The  refusal  to  pay  the  note  on  this  flimsy  pretext  fur- 
nishes further  proof  if  any  is  necessary,  that  the  plaintiff  is 
not  acting  in  good  faith  in  this  matter,  and  this  is  further 
confirmed  by  the  fact  that  he  has  not  kept  his  tender  good 
by  bringing  the  amount  into  court. 

The  plaintiff  is  not  entitled  to  any  relief  under  this  bill, 
and  the  same  is  dismissed  with  costs. 


Samuel  Xorris  v.  J.  B.  Haggin  et  al. 

Ninth  Cibcuit,  District  of  Calxtornia. 
August  4,  1886. 

1.  Statute  of  Limitations — Eqxjitt. — The  rule  established  by  the  decisions 

of  the  supreme  court  as  to  the  efiect  of  statutes  of  limitations  in  courts  of 
equity  appears  to  be,  that,  in  those  states  where  the  statutes  of  limita- 
tions are  made  applicable  to  suits  in  equity,  as  well  as  to  actions  at  law, 
and  they  embrace  in  terms  the  specific  case,  and  in  cases  of  concurrent 
jurisdiction,  they  are,  as  obligatory,  as  such,  upon  the  national  courts  of 
equity,  as  they  are  upon  the  state  courts  and  as  they  are  in  actions  at 
law;  and  the  courts  of  equity  should  act  in  obedience,  rather  than  upon 
analogy,  to  them.  But  where  they  are  not  applicable  to  equity  cases  in 
the  state  courts,  and  there  is  not  concurrent  jurisdiction,  and  whe^e  the 
specific  case  is  not  covered  in  terms  by  the  statute,  then  the  time  pre- 
scribed by  the  statute  of  limitations  will,  ordinarily,  be  applied  by  anal- 
ogy, in  accordance  with  the  provisions  most  nearly  analogous  and 
applicable. 

2.  Limitations  as  to  Actioks  fob  Fbaub. — In  providing  for  actions  for 

relief  on  the  ground  of  fraud,  the  legislature  carried  into  the  provision, 
the  principle  established  by  courts  of  equity,  that  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the  "  discoyevj  of  the  facts 
constituting  the  fraud;"  and  to  ascertain,  what  conditions  constitute  a 
discovery  within  the  meaning  of  the  provisions,  the  principles  established 
in  equity  law,  whence  the  idea  was  derived,  must  be  applied. 

3.  Samk — DiuGENOB — Means  of  Knowledge. — The  established  principles 

as  to  the  discovery  of  fraud  are :  That  the  party  defrauded  must  be  dili- 
gent in  making  inquiry;  that  means  of  knowledge  are  equivalent  to 
knowledge;  that  a  clue  to  the  facts,  which,  if  diligently  followed,  would 
lead  to  a  discovery,  is,  in  law,  equivalent  to  a  discovery. 

4.  Imbecility  fbom  Injubies  as  an  Excuse  fob  Non-action. — Conceding 

imbecility  resulting  from  a  serious  injury  upon  the  head,  to  be  a  suffi- 
cient excuse  for  not  discovering  the  facts  constituting  the  frauds,  while 
such  imbecility  continues,  the  party  must  act,  as  soon  as  his  imbecility 
ceases,  or  he  will  be  deemed  to  have  the  knowledge  which  he  might  have 
obtained  by  the  exercii e  of  proper  diligence. 
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5.  What  Faotb  Constitute  Means  op  KNOwiiEDOX,  which  the  party  is  bonnd 

to  pnrsae,  pointed  out,  in  a  case  where  the  title  to  large  estates  are  alleged 
to  have  been  frandalently  obtained  by  defendants. 

6.  MiTLTiFASiousNBss  Considered. 

Before  Sawyer,  Circuit  Judge,  and  Sabin,  District  Judge. 
Mr.  J.  H.  McKune  and  Mi\  C.  L.  Whiter  for  complainant. 

Mr.  Louis  T.  Hoggin  and  Messrs.  Beatty  &  Denson,  for 
defendants. 

Sawyer,  Circuit  Judge.  It  is  alleged  in  the  bill,  that  the 
complainant,  in  the  year  1859,  and,  thenceforth,  till  the 
title  was  divested  in  the  years  1860-1-2-3,  in  the  manner 
set  out,  was  the  owner  of  several  tracts  of  land  in  Sacramento 
city  and  county,  including  the  Bancho  del  Paso,  containing 
forty-five  thousand  acres,  situate  on  the  right  bank  of  the 
American  river,  opposite  the  city  of  Sacramento,  all  of  the 
aggregate  value,  in  round  numbers,  of  about  a  million  and 
a  half  of  dollars;  that  from  about  1855  till  about  1868,  the 
defendants  were  the  trusted  agents,  business  managers  and 
attorneys  of  complainant  in  the  management  of  his  business 
connected  with  said  property;  that  on  the  fourth  day  of 
March,  1859,  he  received  a  severe  blow  on  the  head,  which 
rendered  him  insensible  for  several  days,  and  his  nervous 
system  was  so  shocked  thereby,  that,  for  ten  years  thereafter 
he  was  unable,  and,  mentally  and  physically,  incompetent 
te  attend  in  person  to  his  business  affairs;  or  to  comprehend 
what  had  been  done  in  and  about  his  business;  or  to  direct 
his  agents  what  to  do,  or  how  to  act  in  the  premises;  and, 
during  all  this  time,  he  was  wholly  dependent  on  the  said 
defendants  for  advice  and  action  in  his  affairs,  and  the 
defendants  assumed  the  full  charge  and  management  of  his 
business;  that  in  violation  of  the  trust  and  confidence  thus 
reposed  in  them,  defendants,  during  the  year  1859,  obtained 
a  note  and  mortgage  upon  said  property  for  a  large  amount, 
without  his  knowledge,  and  without  proper  consideration; 
that  they  foreclosed  the  mortgage  in  the  following  year  and 
purchased  in  the  property.  Also,  that  during  the  years 
1860  and  1861,  they  procured  other  judgments,  fraudulently, 
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to  be  obtained;  had  the  property  sold  thereunder  and  pur- 
chased in  for  their  benefit,  and  ultimately,  conveyed  to 
them;  but  these  judgments  were  all  subject  to  the  prior 
liens  of  said  mortgage;  and,  finally,  that  defendants  on 
June  23,  1863,  while  complainant  was  still  mentally  incom- 
petent, fraudulently  procured,  without  compensation,  a  con- 
veyance from  him,  to  all  said  lands  and  all  other  lands 
owned  by  him,  in  California,  which  conveyance  was  duly 
recorded  on  September  10,  1863,  whereby  the  title  to  all 
complainant's  property  in  California  became  vested  in 
defendants;  that  defendants  on  receipt  of  said  several  con- 
veyances in  1862,  and  under  a  writ  of  possession  issued 
upon  a  judgment  in  an  action  of  ejection  recovered  there- 
upon, entered  into  possession,  and  they  have  ever  since  held 
possession,  claiming  under  said  titles,  taking  the  rents  and 
profits  thereof  without  accounting  to  him.  Complainant 
then  alleges  that  he  did  not  know  anything  about  these 
fraudulent  acts,  the  said  note  and  mortgage,  and  the  said 
several  suits,  judgments,  and  sales  thereunder,  or  the  said 
conveyances  or  the  effect  thereof  until  after  July  1,  1884, 
and  most  of  the  facts  he  only  learned  from  his  solicitors  in 
this  suit  on  the  20th,  21st,  22d,  26th  and  27th  days  of 
August,  1885.  He  alleges  that  in  1869  he  applied  to  H.  O. 
Beatty,  who  had  in  some  early  case  been  his  attorney,  for 
information  concerning  his  affairs  with  defendants,  and  was 
advised  by  him  that  he  could  not  act  for  him,  as  he  had 
been  employed  by  defendants;  and  as  he  was  the  only  attor- 
ney, then  living,  who  had  knowledge  of  his  affairs  in  connec- 
tion with  said  rancho,  and  as  he  was  ignorant  of  them 
himself,  he  could  not  communicate  with  strangers,  so  as  to 
make  himself  intelligible,  he  felt  compelled  to  accept  the 
state  of  affairs  as  he  found  them,  and  took  no  further  action. 

Defendants  demur  on  the  grounds  that  the  bill  does  not 
state  facts  sufficient  to  entitle  the  complainant  to  discovery 
or  to  relief;  that  the  bill  is  multifarious;  that  the  cause  of 
suit  is  barred  by  the  statute  of  limitations,  and  that  the 
cause  of  suit  is  stale  by  reason  of  lapse  of  time. 

In  Lakin  v.  Sierra  Buttes  Gold  M.  Co.,  11  Sawy.  231, 
and  25  Fed.  Bep.  343,  in  discussing  the  question,  whether 
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the  defense  of  the  statute  of  limitations  was  properly 
pleaded,  I  observed,  perhaps,  with  not  sufBcient  con- 
sideration and  cantion,  that  ''the  statute  of  limitations, 
as  such,  is  not  a  defense  in  a  court  of  equity  of  the  United 
States;"  that  "on  the  equity  side  of  this  court,  the 
only  defense  is  laches  in  not  pursuing  the  party's  remedy 
for  such  time  and  under  such  circumstances,  as  render  it 
inequitable  to  grant  the  desired  relief,"  but,  that  a  "court 
of  equity,  in  analogy  to  the  statute  of  limitations,  usually 
adopts  the  statute  as  a  limit,"  etc.  The  observation  was  not 
necessary  to  the  point  decided,  and  it  may  be  doubted 
whether  this  proposition,  in  the  broad  terms  stated,  is 
strictly  accurate.  While  there  are  cases  in  the  supreme 
court,  that  seem  to  give  support  to  the  view,  as  stated,  there 
are  others  which,  while  recognizing  stateness,  irrespective 
of  statutes  of  limitations,  as  a  good  defense  in  courts  of 
equity,  sustain  the  view  that  statutes  of  limitations  are  obli- 
gatory upon  and  are  enforced,  as  such,  by  the  national 
courts  of  equity,  without  reference  to  the  equitable  doc- 
trine of  staleness,  especially  in  those  states  where  the  statute 
is  made  applicable  in  equity,  as  well  as  at  law,  and  in  cases 
of  concurrent  jurisdiction.  Thus,  in  Badger  v.  Badger,  2 
Wall.  94,  the  court  says:  "Courts  of  equity,  in  cases  of 
concurrent  jurisdiction,  consider  themselves  bound  by  the 
statute  of  limitations,  which  govern  courts  of  law  in  like 
cases,  and  this  rather  in  obedience  to  the  statutes  than  by  anal- 
ogy.  In  many  other  cases,  they  act  upon  the  analogy  of  the 
like  limitation  at  law."  So,  in  the  case  of  Broderick's  WiU^ 
the  court  appears  to  have  acted  upon  the  idea  that  the  statute 
oJf  limitations  is  obligatory,  as  such.  Says  the  court,  after 
considering  another  point,  "  they  would  still  have  to  encoun- 
ter the  statute  of  limitations,  which  expressly  declares  that 
the  action  for  relief  on  the  ground  of  fraud,  can  only  he 
commenced  within  three  years;  and  the  statutes  of  limitations 
in  California  apply  to  suits  in  equity  as  well  as  actioTis  at  law.** 
(21  Wall.  518.)  So,  in  Sullivan  v.  PorUand,  etc.  (94  U.  S. 
811.)  The  court  recognized  the  statute  of  limitations  as  a 
defense,  distinct  from  staleness,  and  refers  to  the  defenses 
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in  both  aspects*  declining  to  consider  the  defense  of  the 
statute,  because  it  was  not  pleaded. 

"  The  defense  of  the  statute  of  limitations  is  not  set  up  by 
plea,  nor  in  the  answers,"  says  the  court.  '*  We  cannot,  there- 
fore, consider  the  case  in  that  aspect."  (p.  811.)  Bat  as  to 
the  defense  of  staleness,  it  was  held  not  to  be  necessary  to 
set  it  up  in  the  pleadings,  and,  as  to  that  defense,  it  is  said: 
'^Sometimes  the  analogy  of  the  statute  of  limitations  is 
applied,"  thus  recognizing  the  distinction  between  the 
defenses;  the  statute  being  a  defense  of  itself,  as  auchy  to 
which  effect  is  given  in  obedience  to  the  statute,  and  the 
other  by  adopting  the  statutory  time  by  analogy.  In  MiUer 
V.  Mclntyre,  6  Pet.  67,  the  court  says:  "From  the  above 
authorities,  it  appears  that  the  rule  is  well  settled,  both  in 
England  and  this  country,  that  efeci  will  he  given  to  the  statute 
of  limitations,  in  equity,  the  same  as  at  law.^*  And  in  Elmen- 
dcyrf  V.  Tayl(yr,  10  Wheat.  168,  it  is  said:  "Although  the 
statutes  of  limitations  do  not,  either  in  England  or  in  these 
states,  extend  to  suits  in  chancery,  yet  the  conrts  in  both 
countries  have  acknowledged  their  obligation."  But  in 
Peyton  v.  StUh,  5  Pet.  494,  it  is  said:  "This  would  afford 
at  law  a  complete  bar  to  an  ejectment  under  the  title  of 
Phillips;  and  courts  of  equity  adopt  ^Ae  same  rule  by  analogy,** 
(See  also  Fiatt  v.  VaUier,  9  Pet.  415.) 

Upon  a  full  consideration  of  the  authorities,  the  estab- 
lished rule  to  be  deduced  from  them,  appears  to  be,  that  in 
those  states,  where  the  statutes  of  limitations  are  made 
applicable  to  suits  in  equity,  as  well  as  to  actions  at  law, 
where  they  embrace  in  terms  the  specific  case,  and  in  case 
of  concurrent  jurisdiction  they  are,  in  themselves,  as  oblig- 
atory upon  the  national  courts  of  equity,  as  such,  as  they 
are  upon  the  state  courts,  and  as  they  are  in  actions  at  law;  and 
the  court  should  act  in  obedience,  rather  than  upon  analogy 
to  them.  But  where  they  are  not  applicable  to  equity  cases 
in  the  state  courts,  and  there  is  not  concurrent  jurisdiction, 
or  the  specific  case  is  not  covered  in  express  terms  by  the 
statute,  then  the  statute  of  limitutions  will,  ordinarily,  be 
applied  by  analogy,  in  accordance  with  the  provisions  of  the 
statute  most  nearly  analogous  and  applicable.   In  this  state^ 
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there  is  a  statate  applicable  to  every  case  that  can  arise,  and 
the  statutes  are  as  applicabte  to  cases  in  equity  as  to  cases 
at  law,  and  the  national  courts  of  equity  should,  therefore, 
yield  obedience  and  give  effect  to  them  as  such.  {Lord  v. 
Morris,  18  Cal.  486;  Gratton  v.  Wiggins,  23  Cal.  34;  Hardy  v. 
Harbin,  4  Sawy.  648.)  But  it  can  make  little  difference 
which  theory  is  adopted,  as  the  practical  result  is  the  same, 
whether  the  court  acts  in  obedience  to  the  statute,  as  oblig- 
atory upon  it,  or  adopts  the  statute  by  analogy,  in  pursuance 
of  the  settled  principles  of  equity  law,  and  the  long  estab- 
lished rules  of  equity  practice,  equally  obligatory  upon  the 
courts. 

In  this  case,  according  to  the  allegations  of  the  bill,  the 
deed  by  which  the  Eancho  del  Paso,  and  other  property  em- 
braced in  it  was  conveyed  to  one  of  the  defendants,  in  pursu- 
ance  of  the  mortgage  sale  on  the  decree  foreclosing  the  mort- 
gage set  out,  was  executed  on  November  12,  1862.  The 
sheriff's  deed  in  pursuance  of  the  sale  of  the  same  property 
on  the  Grimm  and  Boss  judgments  was  executed  on  April  2, 
1862.  In  May  or  June,  1862,  defendants  took  possession  of 
the  property  so  conveyed,  under  a  writ  of  possession  issued 
upon  a  judgment  in  an  ejectment  suit  brought  upon  the 
Boss  title,  and  they  have  ever  since  been  in  possession,  tak- 
ing the  rents  and  profits.  On  June  23, 1863,  the  complainant 
executed  the  deed  to  defendants  described  in  the  bill,  pur- 
porting to  convey  the  same  property,  and  all  other  lands 
owned  by  him  in  the  state  of  California,  which  deed  was 
duly  recorded  on  September  10,  1863.  And  no  specific  act 
of  confidence  or  agency,  appears  to  have  been  performed  by 
defendants  after  that  date.  These  facts  appear  to  be  incon- 
sistent with  the  general  loose  allegatious,  that  the  agency 
continued  till  1868.  Thenceforth  they  were,  manifestly,  in 
u  hostile  position.  This  bill  was  filled  August  31,  1884, 
more  than  twenty-two  years  after  defendants  had  taken 
adverse  possession  of  the  property  under  the  said  convey- 
ances, and  under  the  judgment  recovered  thereon  in  eject- 
ment, and  more  than  twenty-one  years  after  the  said  deed 
of  June  23,  1863,  which  seems  to  have  been  intended  to 
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cure  any  defect  that  might  exist  in  the  title  before  acquired 
under  the  several  judgments,  and  sales  set  out. 

The  longest  period  allowed  in  any  case  between  private 
parties  by  the  statute  of  limitations  of  California  for  com- 
mencing an  action,  after  the  right  accrues,  is  five  years,  and 
that  period  had  ran  more  than  four  times  over^  before  this 
bill  was  filed.  Unless,  therefore,  the  case  can  be  brought 
within  some  exception  of  the  statute,  the  suit  is  barred« 
The  only  exception,  if  any,  that  can  reach  the  case,  or  is 
claimed  to  reach  it,  is  found  in  section  338,  code  of  civil 
procedure,  subdivision  4,  which  provides,  that  the  period 
shall  be  three  years  in  case  of  an  ''action  for  relief  on  the 
ground  of  fraiui,  or  mistake.  The  cause  of  action  in  such 
case,  not  to  be  deemed  to  have  accrued,  until  the  discovery  by 
the  aggrieved  party,  of  the  facta  constituting  tJie  fraud,'^  The 
English  statute  of  limitations,  from  which  the  American 
statutes  were,  originally,  derived,  applied,  only,  to  actions 
at  law,  and  did  not  embrace  this  provision;  and  in  provid- 
ing for  actions  for  relief  on  the  ground  of  fraud,  the  legis- 
lature carried  into  the  provision,  the  doctrine,  as  established 
in  courts  of  equity,  that  the  cause  of  action  should  not  be 
deemed  to  have  accrued  until  '*  the  discovery  of  the  facts 
constituting  the  fraud.     (Wood  v.  Carpenter,  101  U.  S.  139.) 

To  ascertain  of  what  acts  a  discovery  of  the  facts  con- 
stituting the  fraud  affording  the  ground  for  relief  consists, 
we  must  go  to  the  principles  established  in  equity  law, 
whence  the  idea  was  derived. 

The  settled  principles  on  this  point  are,  that,  the  party 
defrauded  must  be  diligent  in  making  inquiry;  that  the 
means  of  knowledge  are  equivalent  to  knowledge;  that  a 
clue  to  the  facts  which,  if  followed  up  diligently,  would 
lead  to  a  discovery,  is  in  law  equivalent  to  a  discovery- 
equivalent  to  knowledge.  In  stating  the  policy  of  statutes 
of  limitations,  and  in  illtistrating  these  principles  of  con- 
struction applicable  thereto,  Mr.  Justice  Swayne,  speaking 
for  the  court,  in  Wood  v.  Carpenter^  supra,  together  with 
much  more  to  the  point,  said: 

"  Statutes  of  limitation  are  vital  to  the  welfare  of  society, 
and  are  favored  in  the  law.     They  are  found  and  approved  in 
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all  systems  of  enlightened  jurisprndence.  They  promote 
repose,  by  giving  security,  and  stability,  to  human  affairs. 
An  important  publio  policy  lies  at  their  foundation.  They 
stimulate  to  activity  and  punish  negligence.  While  time  is, 
constantly,  destroying  the  evidence  of  rights,  they  supply 
its  place  by  a  presumption,  which  renders  proot  unnecessary. 
Mere  delay,  extending  to  the  limit  prescribed,  is  itself,  a 
conclusive  bar.     The  bane  and  antidote  go  together."  *  *  * 

"It  will  be  observed,  also, "  he  adds,  **that  there  is  no 
averment  that  during  the  long  period  over  which  the  trans- 
actions referred  to  extended,  the  plaintiff  ever  made  or 
caused  to  be  made  the  slighest  inquiry  in  relation  to  eitlier 
of  them.  The  judgments  confessed  were  of  record,  and  he 
knew  it.  It  could  not  have  been  difficult  to  ascertain,  if  the 
facts  were  so,  that  tliey  were  aJiams.^  The  conveyances^  to 
Alvin  and  Keller,  werey  also  on  record  hi  the  proper  offices.  If 
they  were  in  trust  for  the  defendant,  as  alleged,  proper  dUi" 
gence  could  not  have  failed  to  find  a  clue  in  every  case  that  xooidd 
have  led  to  evidence  not  to  be  resisted.  With  the  strongest  mo- 
tives  to  action,  the  plaintiff  was  supine.  If  underlying  frauds 
existed,  as  he  alleges,  he  did  nothing  to  unearth  them.  It  was 
his  duty  to  make  the  effort."    *    *    * 

"The  discoviery  of  the  cause  of  action,  if  such  it  may 
be  termed,  is  thus  set  forth :  'And  the  plaintiff  further  avers, 
that  he  had  no  knowledge  of  the  facts  so  concealed  by  the 
defendant  until  the  year  a.d.  1872,  and  a  few  weeks  only 
before  the  bringing  of  this  suit.'  There  is  nothing  further 
upon  the  subject."  *  *  *  "  *  Whatever  is  notice  enough 
to  excite  attention,  and  put  the  party  on  his  guard,  and  caU  for 
inquiry,  is  notice  of  everything  to  which  such  inquiry  might 
have  led.  When  a  person  has  sufficient  information  to  lead 
him  to  a  fact,  he  shall  be  deemed  conversant  of  it.^  (Kennedy 
V.  Qreene,  3  Myl.  &  K.  722.)  '  The  presumption  is  that^  if 
the  party  affected  by  any  fraudulent  transaction  or  manage- 
ment,  might,  with  ordinary  care  and  attention,  have  seasonably 
detected  it,  he  seasonably  had  actual  knowledge  of  UJ*  ( Angell 
on  Lim.,  sec.  187  and  note.") 

''A  party  seeking  to  avoid  the  bar  of  the  statute  on 
account  of  fraud,  must  aver  and  show  that  he  used  due 
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diligence  to  detecfc  ifc,  and  if  he  had  the  means  of  discovery 
in  his  power,  he  will  be  held  to  have  known  it.  (Buckner 
d;  Stanton  v.  Calcote,  28  Miss.  432,  434.  See  also  Nudd  v. 
i3amaton,  8  Allen,  Mass.  130.")  *  *  *  ^*  Concealment 
by  mere  silence  is  not  enough.  There  must  be  some  trick 
or  contrivance  intended  to  excbide  suspicion  and  prevent 
inquiry.'' 

*'  There  mast  be  reasonable  diligence,  and  the  means  of 
knowledge  are  the  same  in  effect,  as  knowledge  itself." 

''  He  does  not  say  that  he  had  not  full  possession  of  means 
of  detecting  the  fraudulent  arrangement,  if  it  was  fraudu- 
lent, or  that  there  had  been  concealment,  and  the  possession 
of  such  means  of  knowledge  is,  in  equity,  the  same  as  knowledge 
itself    (New  Albany  v.  Burke,  11  Wall.  107.) 

Says  the  court  in  Badger  v.  Badger,  2  Wal.  95:  **  There 
is  a  general  allegation  that  the  fraudulent  acts  were 
unknown  to  complainant  till  within  five  years  past,  while 
the  statement  of  his  own  case  shows  clearly  that  he  must 
have  known,  or  could  have  known,  if  he  had  chosen  to  in- 
quire at  any  time,  in  the  last  thirty  years  of  his  life,  every 
fact  alleged  in  his  bill."  (See  also  Oliver  v.  Piatt,  3  How. 
410;  and  there  are  numerous  other  authorities  to  the  same 
effect.) 

Apply  these  indisputable  principles  to  the  facts  alleged 
in  the  bill.  The  relief  sought,  is  on  the  ground  of  fraud, 
imputed  to  defendants,  by  means  of  which,  they  are  alleged 
to  have  secured  a  large  amount  of  property,  belonging  to 
complainant,  without  consideration.  The  suit  is  barred  in 
three  years  after  discovery  of  the  facts  constituting  the 
fraud.  If  the  acts  of  fraud  were  discovered,  or  acts  which, 
if  diligently  investigated,  would,  necessarily,  have  led  to 
the  discovery,  in  1862  or  1863,  after  the  defendants  had  gone 
into  adverse  possession,  and  obtained  their  final  confirm- 
atory deed,  the  statutory  period  had  run  more  than  seven 
times  before  the  filing  of  the  bill.  If  this  knowledge  came 
to  complainant  in  1869,  after  his  alleged  mental  and  physi- 
cal incompetency  had  disappeared,  then  fifteen  years  had 
elapsed,  and  the  statutory  period  bad  run  five  times. 

There  are  loose  general  allegations  in  the  bill,  that  com- 
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plainant  did  not  discover,  that  defendants  intended  to  cheat 
or  defraud  him,  or,  that  they  had  any  interest  in  the  pro- 
ceeds of  said  sales,  or  had  any  knowledge  of  said  deeds,  the 
judicial  proceedings,  etc.,  through  which  he  was  divested 
of  his  title,  and  did  not  know  their  contents  till  1884,  and 
much  of  them  till  certain  days  in  July,  1885,  when  these 
facts  were  first  disclosed  to  him,  by  his  attorney  in  this 
case — allegations  '*  that  he  never  knew,  or  suspected,  that 
defendants  had  any  interest  in  said  transactions  ^  *  * 
until  advised  thereof  by  liis  present  solicitors,  early  iu 
1884/*  And  to  account  for  this  remarkable  want  of  knowl- 
edge, he  alleges  that,  in  1859,  he  was  injured  by  a  blow  ou 
the  head,  and  in  one  paragraph,  ''  that  for  two  years  next 
after  his  said  injury,  your  orator  was  wholly  unable  to  com- 
prehend his  business,  and  did  not  attempt  to  digest,  or  to 
comprehend  any  matter  of  business  submitted  by  or  from 
the  office  of  defendants."  And  in  another  paragraph,  that, 
in  consequence  of  said  injuries,  ''for  more  than  ten  years 
thereafter,  he  was  unable,  mentally  and  physically,  incom- 
petent to  attend  in  person  to  his  business  affairs,  or  to  com- 
prehend, or  understand,  what  had  been  done  in  and  about 
his  said  business,  or  to  direct  his  agents  what  to  do,  or  how 
to  act  in  the  premises.'^  These  general  allegations  must  be 
considered  in  connection  with  other  specific  allegations  of 
the  bill. 

In  Story's  equity  jurisprudence  it  is  said:  ''The  question 
often  arises,  in  cases  of  fraud,  and  mistake,  and  acknowledg- 
ments of  debt,  and  of  trusts,  and  charges  on  lands  for  pay- 
ment of  debts,  under  what  circumstances,  and  at  what  time 
the  bar  of  the  statute  of  limitations  begins  to  run.  In  gen- 
eral it  may  be  said  that  the  rule  of  courts  of  equity  is 
that  the  cause  of  action  or  suit  arises  when  and  as  soon  as 
the  party  has  a  right  to  apply  to  a  court  of  equity  for  relief. 
In  cases  of  fraud  or  mistake,  it  will  begin  to  run  from  the 
time  of  the  discovery  of  such  fraud  or  mistake,  and  not 
before.  But  to  excuse  one  from  instituting  proceedings  in 
equity  on  the  ground  of  the  cause  of  action  having  been 
concealed,  it  is  not  sufficient  to  show  that  the  party  toas  in  such 
an  imbecile  or  uncultivated  condition  of  mind  that  it  was  scarcely 
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possible,  though  the  alleged  fraud  was  by  an  open  act,  that  he 
should  have  discovered  it.  The  court  cannot  undertake  to 
estimaie  the  chance,  which  the  state  of  mind  and  education  of  a 
man  may  afford  of  his  making  such  a  discovery ,  and  is,  there* 
fore,  compelled  to  assume  that  every  one,  not  actually  a  lunatic, 
is  competent  to  judge  and  to  obtain  advice  concerning  his 
rights,  and  to  assert  them  if  necessary"  (See.  1521  a.)  The 
statute  of  California  expressly  points  out  all  the  disabilities 
that  excuse  delay  beyond  the  time  limited,  in  the  bringing 
of  a  suit,  and  the  incompetenoy  alleged  in  the  bill  is  not 
one  of  them.  (C.  C  P.,  sees.  350  to  663;  especially  sec. 
352.)  No  other  can  be  interpolated  into  the  statute.  But 
concede  for  the  purposes  of  this  case,  that  the  incompetency 
alleged,  resulting  from  complainant's  injury,  to  be  a  sufficient 
excuse  for  his  failure  to  discover  the  facts,  while  that  in- 
competency existed.  The  bill  is  not  verified  by  the  oath  of 
complainant,  and  its  allegations  must  be  presumed  to  have 
been  made  as  favorable  to  the  pleader  as  the  facts  would 
justify.  Upon  these  allegations,  the  incompetency,  only, 
continued  for  ten  years,  at  the  longest.  It,  consequently, 
disappeared  in  1869.  One  paragraph  alleges  it  at  two 
years,  but  another  at  ten,  and  we  cannot  presume  that  it 
continued  longer  than  alleged.  The  latter  is  the  longest 
stated.  Taking  the  view  most  favorable  to  the  complainant, 
there  intervened  between  the  restoration  of  his  competency 
to  comprehend,  and  take  care  of  his  business  in  the  year 
1869,  and  the  year  1884,  when  the  bill  was  filed,  a  period  of 
fifteen  years,  or  time  enough  for  the  statute  to  run  five  times 
over.  He  does  not  tell  us  what  he  was  doing  all  this  time. 
During  all  that  time,  he  hiew,  that,  in  1859,  he  owned  the 
Bancho  ^el  Paso,  containing  forty-five  thousand  acres  of 
land.  He  knew  that  he  owned  lot  six,  with  its  improve- 
ments, in  the  city  of  Sacramento,  worth,  as  he  alleged, 
seventy-five  thousand  dollars.  He  knew,  that  he  owned 
the  toll  bridge,  ferry  and  appurtenances  over  the  American 
river,  and  other  property,  all  of  the  alleged  value,  in  the 
aggregate,  of  a  million  and  a  half  of  dollars.  He  knew  that 
defendants  were  during  all  that  time  in  possession,  and 
receiving  the  rents  and  profits,  claiming  to  own  the  lands, 
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or  he  might  have  known  that  they  claimed  to  own  it,  for 
"the  possession  of  land  is  notice  of  a  claim  to  it  by  the 
possessor;  (Sugd.  on  Vend.  753-4);  if  not  taken  and  held 
by  contract  or  purchase,  it  is  from  its  inception,  adverse  to 
all  the  world,  and  in  twenty  years  bars  the  owner  in  law 
and  equity.  8  Cr.  250;  4  Wheat.  221;  5  Pet.  354."  (Boane 
Y.  Chiles,  10  Pet.  223-4.)  Besides,  their  possession,  control 
and  claim  of  ownership  of  these  valuable  properties,  was  so 
notorious,  as  to  become  a  part  of  the  public  history  of  the 
state,  and  of  the  common  knowledge  of  the  people.  He 
knew  that  the  title  having  been  in  himself  once,  must  be  in 
himself  still,  or  must  have  got  out  of  him  into  the  posses- 
sion of  claimants  in  some  mode;  and,  that,  under  the  laws 
of  the  state,  that  mode  must,  necessarily,  be  a  matter  of 
public  record,  easily  accessible  to  him,  and  to  all  the  world. 
He  might,  at  least,  have  demanded  possession,  and  asked 
by  what  right  he  was  kept  out  of  his  own.  He  might  have 
brought  a  suit  in  ejectment,  and  compelled  defendants  to 
show  their  title,  and  how  derived  from  him,  if  any  such  title 
they  had;  or  he  might  have  filed  his  bill  of  discovery,  as  he 
has  now  done,  at  last,  in  this  suit,  to  ascertain  by  what 
right  the  defendants  claimed  to  withhold  his  property  from 
himi  In  the  language  of  Mr.  Justice  Swayne,  in  Wood  v. 
Carpenter,  supro.,  it  does  not  appear  from  the  averments  of 
the  bill,  that  complainant  "ei7er  made  or  caused  to  he  made 
the  slightest  inquiry,'*'  as  to  how  he  had  become  divested  and 
despoiled  of  his  large  estates.  "The  judgments,"  under 
which  the  sales  were  made,  were  of  record,  and  lie  knew  it, 
or  he  might  have  known  it,  for  each  conveyance  under 
which  defendants  claimed  title  from  him  was  of  record,  and 
recited,  necessarily,  the  judicial  proceedings  un(^r  which 
they  were  executed,  and  he  had  only  to  look  to  the  public 
records  for  conveyances  from  Samuel  Norris  to  find  all  the 
deeds  mentioned  in  the  bill,  and  all  the  judgments  referred 
to  in  the  deeds,  and  in  the  bill.  *^It  could  not  have  been 
difficult  to  ascertain  if  the  facta  wei^e  so,  that  they  were  shams. ^* 
If  they  were  frauds  on  the  complainant,  *' proper  diligence 
could  not  have  failed  to  find  a  clue  in  every  case,  tJiat  would  have 
led  to  evidence  not  to  he  resisted.     With  the  strongest  motive  to 
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action^  the  plaintiff  was  supine.  If  underlying  frauds  existed  ^ 
as  Tie  alleges^  he  did  nothing  to  unearth  them.  It  was  his  duty 
to  make  the  effort:'    (101  U.  S.  139-40.) 

The  fact,  a£Srmatiyely,  appears,  that,  as  early  at  least,  as 
1869,  fifteen  years  before  the  filing  of  his  bill,  complain- 
ant's attention  was,  in  fact,  called  to  these  matters;  for  he 
alleges,  that  in  the  year  1869,  he  applied  to  H.  O.  Beatty, 
i^ho  had  in  some  early  cases,  been  his  attorney,  for  infor- 
mation concerning  his  affairs  with  defendants,  and  was 
advised  by  him,  that  he  could  not  act  for  him,  as  he  had 
been  employed  hj  defendants.  Thus,  according  to  the 
allegation  of  the  bill,  his  attention  was,  in  fact,  drawn  to 
the  subject,  and  this  reply  of  his  attorney  should  have 
aroused  his  suspicions.  It  would  arouse  the  attention  of 
any  careful  man,  or  any  man  of  the  most  ordinary  intelli- 
gence. It  shows,  also,  that  as  early  as  1869,  his  mental 
condition  was  such  as  to  enable  him  to  comprehend  the 
situation,  and  that  his  affairs  were  the  subject  of  intelligent 
consideration  with  him.  The  only  reason  given  for  not 
pursuing  the  investigation  is,  that  said  Beatty  was  the  only 
attorney  then  living  who  knew  anything  about  the  matter, 
and  he  could  not,  himself,  put  other  attorneys  in  possession 
of  the  facts,  for  the  reason  that  he  did  pot  know  them  him- 
self. But  he  did  not  need  to  know  anything  beyond  the 
fact,  that  he  once  owned  this  property,  and  that  these  defend- 
ants were  now  in  notorious  wrongful  possession,  claiming 
title  by  some  means  which  must  have  come  through  him- 
self. With  this  information,  the  veriest  tyro  in  the  profes- 
sion, or  any  non-professional  man  of  ordinary  intelligence, 
without  the  slightest  difficulty,  would  have  been  able  to 
unearth  these  frauds,  if  any  existed,  and  bring  them  to 
light.  Even  now,  according  to  the  allegations  of  the  bill, 
complainant  obtained  all  his  knowledge  of  the  facts  from 
strangers — from  his  solicitors,  and  not  his  solicitors  from 
him.  And  his  solicitors  could  have  had,  no  personal 
knowledge,  and  are  not  claimed  to  have  had  any,  except  such 
as  is  open  to  all  men;  for  Beatty  is  alleged  to  have  been  the 
only  attorney  in  1869,  then  living,  who  had  any  information 
as  to  his  affairs. 


60  NoRRis  r.  Haggin.  [Cir.  Ct. 

Opinion  of  the  Oourt — Sawyer,  C.  J.  [Angiut» 

If  the  allegations  of  this  bill  be  true,  it  discloses  one  of 
the  most  remarkable,  and  incomprehensible,  instances  of  a 
want  of  attention  to  one's  own  highest  interests,  ever  pre- 
sented to  a  court  of  justice.  With  ample  means  of  information 
at  his  command,  to  guide  him  to  the  truth,  the  complainant 
made  no  effort  to  ascertain  it  for  nearly  a  quarter  of  a  century 
after  the  defendants  had  obtained  a  title  to  all  this  property, 
and  placed  themselves  in  an  adverse  and  hostile  attitude. 
Even  if  he  was  not  in  a  sufficiently  healthy  mental  and  phy- 
sical condition  to  attend  to  his  affairs  for  ten  years  after  the 
performance  of  the  acts  complained  of,  there  is  nothing  to 
indicate,  that  he  was  not  wholly  competent  during  the 
following  fifteen  years,  immediately  preceding  the  filing  of 
the  bill.  That  he  appeared  in  the  foreclosure  suit — the 
principal  suit  complained  of — is  plain;  for  it  is  alleged  to 
have  been  commenced  in  the  state  court,  and  removed  to 
the  United  Statrs  circuit  court;  and  it  could  only  have  been 
so  removed  under  the  act  of  1789,  then  in  force,  by  the 
defendant  himself  in  the  suit,  and  upon  his  appearance  in 
the  case,  and  he  must  have  appeared  by  solicitors  and 
obtained  his  removal,  through  their  action.  In  our  judg- 
ment, the  complainant  appears,  from  the  allegations  of  the 
bill,  to  have  had  such  knowledge,  as  would  have  enabled 
him,  by  the  use  of  the  slightest  diligence,  to  ascertain  all 
the  facts  constitutiog  the  frauds  charged,  if  any  such  there 
were,  and  that  it  is  his  own  fault,  if  he  did  not  inform  him- 
self of  the  true  condition  of  his  affairs. 

He  must,  therefore,  be  deemed  to  have  had  knowledge  of 
the  facts  constituting  the  fraud,  for,  at  least,  fifteen  years 
before  the  filing  of  this  bill.  The  fact  that  the  complainant 
once  owned  these  valuable  properties;  that  he  had  entrusted 
them  to  the  management  of  these  defendants;  that  they  were 
now  in  adverse  possession,  claiming  to  own  them;  receiving 
for  their  own  use  and  benefit  all  the  rents  and  profits;  the 
fact,  if  it  be  a  fact,  that  complainant  had  received  no 
consideration  for  them,  and  the  fact  that  any  conveyance 
from  him  must,  necessarily,  have  been  matters  af  public 
record  —  and  they  are  alleged  to  have  been,  in  fact,  of 
record — were,  necessarily,  known  to  complainant.     In  the 


Dist.  Cal.J  NoRBis  v.  Haooin.  61 

1886.]  Opinion  of  the  Conrt— Sawyer,  0.  J. 

language  used  in  Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy. 
432^  equally  applicable  to  this  ease :  ^'  They  are  such  facts 
as  must,  necessarily,  have  put  the  complainant  *  *  * 
upon  inquiry,  and  have  long  ago  led  to  the  discovery  of  the 
frauds.  They  were  facts,  which  they  were  bound  to  notice, 
if  they  did  not  do  so  in  fact.  They  furnish  a  clue,  which 
if  followed  with  reasonable  diligence,  would  not  require 
fifteen  years  to  lead  to  the  fraudulent  acts  of  the  parties 
charged,  *  *  *  Certainly,  the  known  facts  were  sufficient 
to  arouse  suspicion,  and  enable  the  complainant  to  file  a  bill 
of  discovery  *  *  *  long  ago,  *  *  *  Parties  cannot  disregard 
known  facte,  that  lead  to  frauds  affecting  their  rights,  and  in 
the  language  of  Mr.  Justice  Bradley,  *  then  claim  exemption 
from  the  laws  that  control  human  affairs,  and  set  up  a  right 
to  open  up  all  the  transactions  of  the  past.  The  world  muat 
move  on,  and,  those  who  claim  an  interest  in  persons,  or 
things,  must  be  charged  with  knowledge  of  their  aiaiuB  and 
condition,  and  of  the  vicissitudes  to  which  they  are  subject. 
This  is  the  foundation  of  ail  judicial  proceedings  in  rem.* 
(Broderidc's  Will,  21  Wall.  519.)  It  must  not  be  forgotten, 
not  only  that  the  world  '  moves  on,'  but  that  in  this  age  and 
country,  it  moves  rapidly.  Three  years  now,  and  especially 
in  California,  is  longer  in  events  and  progress,  than  twenty 
years,  some  centuries  ago,  when  the  statutes  of  limitations 
were  adopted  in  England.  Parties  cannot  lie  down  to  sleep 
on  their  righte,  and  on  waking  up  many  years  afterward, 
find  them  in  the  same  condition,  as  that  in  which  they  were 
left.  The  observations  of  the  Chief  Justice,  in  Vance  v. 
Burbanka,  101  U.  S.  520,  are  not  inappropriate  to  this  case. 
Among  other  things,  he  says,  with  reference  to  the  facts  of 
that  case:  'If  any  was  in  fact  not  sent  forward,  and  Scott 
did  not  discover  the  omission  until  one  year  of  the  time  of 
the  commencement  of  this  suit,  he  must  have  been  grossly 
neglectful  of  his  own  interests.'  The  same  may  be  said  of 
the  complainant  in  this  case.  If  the  open,  known,  notori- 
ous facts  suggested  in  the  bill,  and  apparent  upon  the  pub- 
lic records  of  the  county,  did  not,  in  fact,  put  the  complain- 
ant *  *  *  upon  inquiry,  and  lead  them  to  a  discovery 
of  the  fraud  charged,  at  least  sufficiently  to  afford  as  good  a. 
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basis  npon  which  to  file  a  bill  of  discoyery,  containing  gen- 
eral and  sweeping  charges  *  *  *  as  that  upon  which 
the  present  bill  rests,  they  must,  indeed,  '  have  been  grossly 
neglectful  of  their  own  interests.'  '* 

In  our  judgment,  the  suit  is  barred  by  the  statute  of  limi- 
tations, and  without  reference  to  the  statute,  the  claim  is 
stale  within  the  principles  of  equity  jurisprudence,  on  that 
subject.  It  is  manifest,  that  the  bill  cannot  be,  truthfully, 
amended  so  as  to  remove  the  objection.  The  demurrer 
must,  therefore,  be  sustained  on  the  grounds  indicated,  and 
the  bill  dismissed. 

We  do  not  think  the  bill  multifarious.  Although  there 
are  different  and  separate  acts  complained  of,  they  are  all 
alleged  to  be  in  violation  of  the  same  duties  and  trusts,  and 
all  relate  to  the  same  lands,  and  constitute  different  means 
by  which  title  is  obtained  to  the  same  property.  Besides, 
the  deed  of  1868,  which  was  probably  intended  to  perfect 
the  title,  by  covering  any  defects  that  might  be  found  in 
the  prior  proceedings,  embraces  all  the  property,  to  which 
the  bill  relates,  and  it  affords  a  common  point  for  litigation. 

Let  there  be  a  decree  dismissing  the  bill. 


New  England  Securitt  Company  v.  Jennie  Vader  and 

Husband. 

Circuit  Court,  District  of  Oreoon. 
.  August  9,  1886. 

1.  FoBEiQN  CoBPOBATioNS. — It  is  not  xiecessary  for  a  foreign  corporation  not 

engaged  in  inenrance,  banking,  express  or  exchange  business,  to  appoint 
an  attorney  within  the  state  on  whom  process  may  be  served  in  actions 
against  it  (Or.  L.,  p.  617,  sees.  7  ani  8,)  before  doing  bnsiness  therein. 

2.  Omission  to  Appoint  an  Attobnet  a  Mattbb  of  Defense. — In  a  snit  by 

a  foreign  corporation  required  to  appoint  such  attorney,  it  is  not  neces- 
sary fur  the  plaintiff  to  allege  such  appointment;  bnt  the  omission  to  do 
so  may  be  pleaded  in  abatement. 

3.  Note  Made  in  one  PiiACE  and  Payable  with  Intbbest  in  Anothbb. — 

Prima  facitt  the  place  of  payment  of  a  promissory  note  is  the  place  of 
performance,  including  the  rate  of  interest  that  may  be  demanded  thereon, 
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bat  the  parties  thereto  may  adopt  the  law  of  the  place  of  making  the 
contract  as  the  place  of  payment  ao  far  as  such  interest  is  concerned, 
and  the  fact  that  the  higher  rate  of  interest  allowed  by  the  law  of  the 
place  of  the  making  of  the  contract  is  specified  in  the  note,  is  sniBcient 
eyidence  of  the  intention  of  the  parties  to  contract  with  reference  to  snch 
law,  rather  than  that  of  the  place  of  payment. 

4.  Intebsst  on  Intebist. — A  contract  to  pay  interest  on  afconpon  or  interest 

note  after  maturity  will  be  enforced;  and  in  the  absence  of  any  agree- 
ment thereabout,  the  snm  named  in  such  conpon  will,  under  the  Oregon 
statute  (Sees.  L.  1880,  17),  giving  interest  at  eight  per  centum  **on  all 
moneys  after  the  same  become  due,"  draw  interest  at  that  rate  after 
maturity. 

5.  Payment  of  Taxes  bt  Mobtgaoob.— A  contract  by  a  mortgagor  to  pay 

the  taxes  levied  on  the  mortgaged  premises,  and  in  default  thereof,  that 
the  mortgagee  may  pay  the  same  and  add  the  amount  to  his  mortgage,  is 
valid  and  will  be  enforced;  and  although  the  state  may  subsequently 
apportion  such  taxes  between  the  mortgagor  and  the  mortgagee,  and 
require  each  to  pay  its  share  thereof  into  the  state  treasury  directly,  it 
cannot  annul  or  modify  such  contract  as  between  the  mortgagor  and 
mortgagee,  and  in  case  the  latter  is  required  to  and  does  pay  any  of  such 
taxes,  he  may  enforce  the  repayment  of  the  same,  in  the  manner  pro- 
vided in  the  mortgage. 

Before  Deadt,  District  Judge. 
Mr.  Wmiam  D.  Fenbon^  for  the  plaintiff. 
Mr.  L.  H.  Montanye,  for  the  defendant. 

Deadt,  J.  This  suit  is  brought  by  the  plaintiff, 'a  corpo- 
ration formed  under  the  law  of  Connecticut,  against  the 
defendants,  citizens  of  Oregon,  to  enforce  the  lien  of  a 
mortgage  on  certain  real  property. 

The  suit  was  commenced  on  August  12,  1885,  in  the  state 
circuit  court  for  the  county  of  Linn,  and  afterwards  removed 
here  by  the  plaintiff. 

Here  the  plaintiff  filed  an  amended  ''  complaint,"  and  the 
cause  was  heard  on  a  demurrer  thereto. 

Froih  the  amended  bill  or  complaint,  it  appears  that  on 
April  21,  1881,  the  defendants  made  and  delivered  their 
promissory  note,  payable  to  the  order  of  the  plaintiff,  on 
April  21,  1886,  for  two  thousand  dollars,  ''with  interest 
from  date  until  paid,  at  eight  per  centum  per  annum,  as  per 
coupons  attached,  at  the  office  of  the  Corbin  Banking  Com- 
pany, New  York  city."    The  note  also  contained  the  follow- 
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ing  stipulations:  ''Unpaid  interest  shall  bear  interest  at  tea 
per  centum  per  annum.  On  failure  to  pay  interest  within 
five  days  after  due,  the  holder  may  collect  tiie  principal  and 
interest  at  once.  And  in  case  suit  is  instituted  to  collect 
this  note  or  any  portion  thereof,  I  probiise  to  pay  such  addi- 
tional sum  as  the  court  may  adjudge  reasonable,  as  attor- 
neys' fees  in  said  suit;"  they  also  made  and  delivered  to  the 
plaintiff  their  six  coupon  or  interest  notes  for  the  interest  to- 
accrue  on  said  principal  note  for  the  sums  and  payable  as 
follows:  One  for  one  hundred  and  ten  dollars  and  sixty-eight 
cents,  payable  January  1,  1882;  four  for  one  hundred  and 
sixty  dollars  each,  payable,  respectively,  January  1,  1883, 
1884,  1885  and  1886;  and  one  for  forty-nine  dollars  and 
thirty-two  cents,  payable  April  21,  1886. 

There  is  now  due  on  the  principal  note  and  the  last  twa 
coupons  the  sum  of  two  thousand  three  hundred  and  twenty 
dollars,  with  interest  on  two  thousand  dollars  thereof  at 
eight  per  centum  per  annum  from  January  1,  1886,  and  on 
said  coupon  notes  from  the  date  when  they  became  payable 
at  ten  per  centum  per  annum,  in  United  States  gold  coin, 
no  part  of  which  has  been  paid. 

On  April  21,  1881,  the  defendants,  to  secure  the  payment 
of  said  note  and  coupons  and  all  sums  of  money  thereby 
agreed  to  be  paid,  executed  to  the  plaintiff  a  mortgage  on  a 
certain  tract  of  land  situate  in  Lane  county,  Oregon,  con- 
taining six  hundred  and  forty  acres;  which  mortgage  con- 
tained the  following  stipulations :  (1)  That  if  said  defendants- 
fail  to  pay  any  of  said  interest  when  due  the  same  shall  bear 
interest  at  the  rate  of  ten  per  centum  per  annum;  (2)  the 
defendants  will  pay  all  taxes  and  assessments  levied  on  said 
real  property  before  the  same  becomes  delinquent,  and  if 
not  so  paid,  the  holder  of  the  mortgage  may,  without  notice, 
declare  the  whole  sum  thereby  secured  due  at  once,  or  may 
elect  to  pay  said  taxes  and  assessments,  and  be  entitled  to- 
interest  on  the  same  at  the  rate  of  ten  per  centum  per  annum, 
for  which  the  mortgage  shall  be  a  security;  (3)  if  the  defend- 
ants shall  fail  to  pay  any  of  said  money  within  five  days 
after  the  same  shall  become  due,  or  to  conform  to  or  comply 
with  any  of  these  stipulations,    then  the  whole   amount 
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secured  by  the  mortgage  shall  become  due  at  once;  and  (4) 
that  on  filing  of  a  bill  to  enforce  the  lien  of  said  mortgage 
the  plaintiff  therein  shall  recover  a  reasonable  attorney  fee, 
to  be  taxed  by  the  court,  for  which  the  mortgage  shall  stan^ 
as  security. 

For  the  years  1883-4-5,  taxes  were  levied  on  said  land  by 
Linn  county  amounting  to  one  hundred  and  six  dollars  and 
eleven  cents,  which  became  delinquent  and  were  a  lien 
thereon  and  have  since  been  paid  by  the  plaintiff.  And  by 
a  stipulation  filed  April  13,  1886,  it  was  agreed  that  on  the 
argument  of  the  demurrer,  the  court  may  consider  the 
liability  of  defendants  to  pay  the  taxes  mentioned,  and  in  so 
doing  may  consider  the  bill  and  the  original  mortgage,  and 
''allow  or  disallow  such  claim  for  taxes,"  as  it  may  be 
advised. 

The  grounds  of  the  demurrer  as  maintained  on  the  argu- 
ment are  substantially  these:  (1)  The  plaintiff  has  not  the 
capacity  to  maintain  this  suit;  (2)  the  notes  are  made  pay- 
able in  New  York,  in  violation  of  the  usury  laws  of  that 
state,  and  are  therefore  void;  (3)  the  agreement  to  pay  inter- 
est on  the  interest  notes  after  maturity  is  an  agreement  to 
pay  compound  interest,  and  is  therefore  void;  (4)  the  agree- 
ment to  pay  taxes  is  either  without  consideration  or  usur- 
ious^  and  therefore  void. 

On  the  argument  it  was  admitted  that  the  defendants, 
having  dealt  with  the  plaintiff  as  a  corporation,  are  so  far 
estopped  to  deny  its  corporate  existence.  But  it  is  con- 
tended that  it  does  not  appear  that  the  plaintiff  complied 
with  the  law  of  this  state  concerning  foreign  corporations 
doing  business  herein,  before  making  this  loan. 

Sections  7  and  8  of  this  law  (Or.  Laws,  p.  617)  provide 
that  a  foreign  corporation,  before  doing  business  in  this 
state,  must  make  and  have  ''recorded  in  the  county  clerk's 
office  of  each  county  where  it  has  a  resident  agent, "  a  power 
of  attorney,  by  which  some  citizen  and  resident  of  the  state 
is  appointed  the  attorney  of  such  corporation,  on  whom  pro- 
cess may  be  served  in  actions  against  it. 

It  appears  from  the  bill  that  the  plaintiff,  before  doing 
business  in  this  state,  had  its  power  of  attorney  recorded  in 
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Yamhill  county,  by  which  a  citizen  and  resident  of  this 
Btate  was  appointed  its  ''resident  agent"  within  the  state, 
pursuant  to  said  law. 

The  objection  made  by  the  defendants  to  this  method  of 
complying  with  the  law  seems  based  on  the  assumption  that 
the  corporation  is  required  to  have  this  power  of  attorney 
recorded  in  each  county  of  the  state  in  which  it  may  do 
business  or  make  a  loan;  and  that  as  it  does  not  appear  to 
have  been  recorded  in  Linn  county,  where  the  defendauts 
lived  when  this  note  and  mortgage  were  made  and  the  busi- 
ness presumably  transacted,  they  are  void. 

The  statute,  it  will  be  observed,  does  not  require  the 
power  to  be  recorded  in  each  county  where  the  corporation 
may  do  business,  but  only  in  the  county  where  it  may  have 
''a  resident  agent."  But  the  bill  does  not  state  whether 
the  plaintiff  has  a  resident  agent  anywhere  in  the  state.  The 
existence  of  such  agent  should  precede  the  record  of  the 
power.  While  in  this  case  the  power  purports  to  create  the 
"  resident  agent/'  but  not  the  attorney  for  the  service  of 
process. 

It  has  been  held  in  this  court  that  it  is  nnnecessary  for  a 
plaintiff  corporation  to  allege  a  compliance  with  this  law  in 
the  first  place.  Such  compliance  will  be  presumed,  and  if 
a  defendant  wishes  to  avail  himself  of  any  omission  or-defect 
in  this  respect,  he  must  plead  it  in  abatement. 

However,  the  statute  does  not  apply  to  this  corporation. 
The  corporations  mentioned  in  the  title  of  the  act  are 
"iusurauce,  banking,  express,  or  exchange  corporations.'* 
It  has  been  held  both  in  this  and  the  state  court,  that  the 
general  words  of  sections  7  and  8  of  the  act  must,  under 
section  20  of  article  lY  of  the  state  constitution,  which 
requires  the  subject  of  an  act  to  be  expressed  in  its  title,  be 
restrained  to  the  corporations  mentioned  in  the  title.  (Or. 
Wash.  T.  L  Co.  v.  RcUhbuTi,  5  Sawy.  32;  Singer  Mfg.  Co.  v. 
Graham,  8  Or.  17.) 

The  plaintiff  is  neither  an  'insurance,  banking,  express 
or  exchange"  corporation. 

As  to  the  second  point,  it  is  admitted  that  the  rate  of 
interest  allowed  by  the  statute  (June  27,  1879)  of  New  York 
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is  only  six  per  centum;  and  that  this  court  will  take  judicial 
knowledge  of  the  laws  of  that  state.  {Owings  v.  J7aZ2,  9  Pet. 
624;  BeimeU  v.  Bennett,  1  Deady  309.) 

The  argument  in  behalf  of  the  defendants,  on  this  point, 
isy  that  by  making  this  note  payable  in  New  York,  the  par- 
ties to  the  contract  made  that  the  place  of  performance, 
including  the  rate  of  interest  payable  by  the  law  thereof. 
There  is  some  confusion  and  contradiction  in  the  writers 
and  authorities  on  this  subject.  But  the  current  of  the  later 
ones  establish  the  just  and  convenient  rule  for  the  solution 
of  the  problem,  namely:  The  place  of  performance  depends 
on  the  intention  of  the  parties  to  the  contract. 

Where  a  note  made  in  one  place  is  made  payable  in 
another,  prima  facie,  the  place  of  payment  is  the  place  of 
performance,  and  the  law  of  the  latter  for  the  purposes  of 
payment  and  its  incidents  applies  to  the  transaction.  But 
this  fact  is  by  no  means  conclusive  evidence  that  such  was 
the  intention  of  the  parties;  and  the  contrary  may  be  inferred 
from  the  immediate  circumstances  or  shown  by  extraneous 
evidence.     (Whar.  C.  of  L.,  sec.  505.) 

And  even  when  the  place  of  payment  is  to  be  taken  as  the 
place  of  performance,  for  the  purposes  of  payment  and  mat- 
ters incidental  thereto,  including  days  of  grace,  the  rate  of 
interest,  where  none  is  specified  in  the  contract,  and  the 
like,  it  may  satisfactorily  appear  from  the  circumstances  of 
the  case  that  it  was  not  the  intention  of  the  parties  that  the 
rate  of  interest  should  be  governed  by  the  law  of  such  place. 

And  generally  ''the  law  of  the  place  where  the  contract  is 
made  is  to  determine  the  rate  of  interest,  when  the  contract 
specifically  gives  interest."  (2  Kent  460;  Story  C.  of  L., 
86C.  305.) 

And  this  conclusion  must  be  based  on  the  fact  that  an 
agreement  for  a  specific  rate  of  interest  on  a  loan  constitutes 
a  part  of  the  obligation  of  a  contract  which  is  always  meas- 
ured or  tried  by  the  lex  loci  contractus,  and  not  the  lex  loci 
soltdionis.  And  for  the  purposes  of  this  question,  it  is  said 
by  an  eminent  writer,  that  '*  the  true  view  seems  to  be  that 
the  place  of  performance  of  an  obligation  for  the  payment 
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of  money  is  the  place  where  the  money  is  used/'  and  put  at 
risk.     (Whar.  C.  of  L.,  sec.  508.) 

Again,  when  the  rate  of  interest  is  different  in' the  place 
where  a  note  is  made  and  where  it  is  payable,  and  two  con- 
flicting laws  are  thus  brought  to  bear  on  the  same  point, 
the  court  will  apply  that  law  to  the  transaction  which  will 
best  support  the  validity  of  the  obligation;  for  it  is  not  to 
be  presumed  that  the  parties,  in  fixing  the  rate  of  Tinterest, 
acted  with  reference  to  the  law  of  a  place  which  would  make 
the  contract  void.     (Whar.  C.  of  L.  sec.  507.) 

Now,  in  this  case,  all  these  controlling  circumstances  point 
to  the  conclusion  that  although  the  note  was  made  payable 
in  New  York,  the  parties,  in  fixing  the  rate  of  interest,  had 
reference  to  the  law  of  Oregon,  and  intended  to  be  governed 
thereby.  The  contract  was  made  here  and  the  rate  of  inter- 
est specified  therein;  the  money  was  used  here,  and  rate  of 
interest  agreed  on  is  allowed  by  the  law  of  this*  (ate,  but 
forbidden  by  that  of  New  York. 

In  Miaer\.  Tiffany,  1  Wall.  310,  Mr.  Justice  Swayne, 
quoting  with  approval  from  Andrews  v.  Pond,  13  Pet.  77-8, 
says:  ''The  general  principle  in  relation  to  contracts  made 
in  one  place  to  be  performed  in  another  is  well  settled. 
They  are  to  be  governed  by  the  law  of  the  place  of  perform- 
ance, and  if  the  interest  allowed  by  the  law  of  the  place  of 
performance  is  higher  than  that  permitted  at  the  place  of 
contract,  the  parties  may  stipulate  for  the  higher  interest 
without  incurring  the  penalties  of  usury; "  and  adds:  *'The 
converse  of  this  proposition  is  also  well  settled.  If  the  rate 
of  interest  be  higher  at  the  place  of  contract  than  at  the 
place  of  performance,  the  parties  may  lawfully  contract  in 
that  case  also  for  the  higher  rate; "  citing  De  Feau  v.  Hum- 
phrey, 20  Martin,  1. 

In  Jones  on  Mortgages,  sec.  657,  the  result  of  the  author- 
ities is  stated  as  follows:  ''The  parties  may  stipulate  for 
interest  with  reference  to  the  laws  of  either  the  place  of 
contract  or  the  place  of  payment,  so  long  as  the  provision 
be  made  in  good  faith  and  not  as  a  cover  for  usuary; "  cit- 
ing Townsend  v.  Riley,  46  N.  H.  300;  Peck  v.  Mayo,  14  Vt. 
-'"'   38. 
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In  Kilg<yre  v.  Dempsey,  25  Ohio  St.  413;  18  Am.  Rep. 
310,  it  was  held  that  where  a  note  is  made  in  one  state  and 
payable  in  another,  and  the  rate  of  interest  allowed  in  such 
states  is  different,  the  law  of  either  state  may  be  applied  to 
the  contract. 

In  Tlumpson  v.  Dean,  19  S.  C.  583;  45  Am.  Rep.  799,  it 
was  held  that  when  a  contract  is  entered  into  in  one  state  to 
be  performed  in  another,  the  parties  may  stipulate  for  the 
rate  of  interest  allowed  in  either  country. 

In  Daniels,  Neg.  Inst.,  sec.  922,  it  is  said:  ''There  are 
some  contracts,  however,  which  woald  be  illegal  if  all  the 
parties  resided  or  contracted  either  in  the  state  where  it  is 
made,  or  where  it  is  to  be  performed,  which  are  nevertheless 
recognized  and  enforced,  if  valid,  either  in  the  one  place  or 
the  other;  and  of  this  nature  are  contracts  to  pay  interest  at 
rates  which,  by  the  law  of  one  place  or  the  other,  would  be 
nsnrious  and  void.  In  such  cases,  the  intention  of  the  par- 
ties is  effectuated  as  a  concession  to  trade  and  commerce 
between  nations;  and  if  the  transaction  is  not  in  itself 
immoral,  the  rate  of  interest  authorized  either  by  the  country 
where  the  contract  is  made,  or  to  be  performed,  is  allowed 
to  prevail." 

In  the  leading  case  of  De  Peau  v.  Humphreys,  20  Martin, 
1,  it  was  held  that  a  note  made  in  Louisiana,  payable  with 
ten  per  centum  interest,  the  legal  rate  in  that  state,  was  not 
usurious,  but  valid,  although  payable  in  New  York,  where 
the  interest  is  only  seven  per  centum. 

Mr.  Daniels  (Neg.  Inst.  sec.  922),  in  referring  to  this  case, 
says:  ''The  like  view  has  been  recognized  and  adopted  in 
numerous  cases,  and  may  be  regarded  as  a  recognized  prin- 
ciple of  English  and  American  jurisprudence;"  citing  a 
great  number  of  authorities. 

In  the  light  of  these  authorities  and  on  every  considera- 
tion of  convenience  and  utility,  the  parties  to  this  transac- 
tion being  at  liberty  to  contract  for  either  the  Oregon  or 
New  York  rate  of  interest,  the  very  fact  that  they  adopted 
the  former  is  satisfactory  evidence  that  they  contracted  in 
this  respect  with  reference  to  the  laws  of  this  state,  and 
intended  to  be  governed  thereby.     The  note  of  the  defend- 
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ants  was  made  payable  in  New  York,  simply  for  the  conven- 
ience of  the  lender.  There  is  no  pretense  that  there  was 
any  design  or  purpose  to  contract  for  or  obtain  what  might 
be  regarded  as  a  usurious  rate  of  interest.  On  the  contrary, 
the  contract  was  openly  made  in  good  faith,  in  accordance 
with  the  law  of  this  state,  where  the  defendants  resided, 
and  it  would  be  a  reproach  to  the  administration  of  justice 
if  the  defendants  could  now  defraud  the  plaintiff  out  of  its 
money,  simply  because  their  note  was,  with  their  consent, 
and  only  for  the  convenience  of  the  lender,  made  payable  in 
New  York  rather  than  Oregon. 

There  is  no  law  of  this  state  that  prohibits  the  payment  of 
interest  on  interest;  and  the  better  opinion  is  that  no  con- 
tract for  the  payment  of  interest,  whether  on  interest  or 
principal,  is  usurious  or  illegal,  unless  prohibited  by  statute. 
(Tyler  on  Usury,  64.) 

But  the  rule  was  early  established  in  equity  that  com- 
pound interest  would  not  be  allowed;  not  because  it  was 
usurious  or  contrary  to  the  statute  on  that  subject,  but 
because  the  practice,  if  allowed,  would  lead  to  the  oppres- 
sion of  improvident  debtors.  {Connecticut  v.  Jackson,  1 
John.  Ch.  13;  7  Am.  Dec.  471.)  This  rule,  doubtless,  had 
its  origin  in  the  old  ecclesiastical  idea  that  the  taking  of 
interest  under  any  circumstances  was  usury  and  a  grievous 
sin.  But  the  tendency  of  opinion  has  been  towards  the 
suggestion  of  Lord  Thurlow,  in  Waring  v.  Cunliff,  1  Ves. 
jun.  99,  that  there  is  nothing  unjust  in  compelling  a  debtor 
who  neglects  to  pay  interest  when  it  becomes  due,  to  pay 
interest  upon  that  interest,  and  so  it  was  early  settled  that 
a  promise  to  pay  interest  on  interest  after  the  latter  became 
due  is  valid.  {KeUogg  v.  Bickox,  1  Wend.  521;  Hathaway  v. 
JUead,  11  Or.  66.) 

By  the  law  of  this  state  (Sess.  L.,  1880,  p.  17),  interest  is 
allowed,  at  '^  eight  per  centum  per  annum,  and  no  more,  on 
all  moneys  after  the  same  become  due.  *  *  *  But  on 
contracts,  interest  at  the  rate  of  ten  per  centum  per  annum 
may  be  charged  by  express  agreement  of  the  parties,  and 
no  more." 

These  interest  notes  are  distinct  contracts  for  the  pay- 
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ment  of  money,  and  when  they  became  due  were  entitled 
nnder  this  statute,  without  any  agreement  of  the  parties  on 
the  subject,  to  draw  interest  at  eight  per  centum  per  annum 
until  paid,  or  by  the  agreement  of  the  parties,  they  might 
draw  ten  per  centam.  The  provision  of  the  statute  is  in 
effect  that  interest  shall  be  allowed  ''on  aU  moneys  after 
the  same  become  due,"  and  that  at  least  includes  the  case  of 
money  due  on  an  interest  or  coupon  note  or  a  promise  or 
agreement  in  a  principal  note,  to  the  effect  that  the  interest 
thereon  shall  be  paid  at  a  certain  period  or  periods  prior  to 
the  maturity  thereof. 

But  interest  concerning  the  payment  of  which  no  special 
promise  is  made,  and  which  no  otherwise  exists  or  is  due 
than  as  an  increment  of  the  principal  sum,  is  not  incladed 
in  this  statute  as  ''money"  due  and  entitled  to  bear  inter- 
est. But  a  promise  to  pay  interest  as  a  distinct  debt  or 
liability,  either  in  or  out  of  the  principal  contract,  and 
before  or  as  the  principal  sum  falls  due,  is  a  promise  to 
pky  a  sam  of  money  which,  when  due,  bears  interest  under 
the  statute,  either  at  the  legal  rate  or  according  to  the  agree- 
ment of  the  parties,  within  the  limit  allowed  thereby. 

In  Bledsoe  v-  Nixon,  60  N.  C.  89,  12  Am.  Eep.  642,  it  was 
held  that  when  a  promissory  note  contained  a  stipulation 
that  the  interest  thereon  should  be  paid  semi-annually,  an 
unpaid  installment  of  interest  drew  interest,  as  if  a  note  had 
been  given  therefor. 

In  Wfieaion  v.  Pike,  9  E.  I.  132,  11  Am.  Rep.  227,  it  was 
held  that  when  a  promissory  note  was  made  payable  in  three 
years  after  date,  with  interest  payable  semi-annually,  each 
installment  of  interest  falling  due  before  the  maturity  of  the 
note  drew  interest  from  the  time  it  was  due  until  paid. 

In  Aurora  v.  West,  7  Wall.  104,  it  was  held  that  interest 
coapons,  by  universal  usage  and  consent,  have  all  the  qual- 
ities of  commercial  paper,  and  should  draw  interest  after 
payment  is  neglected  or  refused.  To  the  same  e^ect  is  the 
ruling  in  Clark  v.  Iowa,  20  Wall.  589;  Toivn  v.  Woodruff,  92 
U.  8.  602;  and  OUpecke  v.  Dubuque,  1  Wall.  20. 

In  Jones  on  Mortgages,  sections  654,  1141,  it  is  held  that 
coupons  for  the  interest  on  a  mortgage  debt  are  in  effect 
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promissory  notes,  and  draw'  interest  in  the  same  manner 
after  maturity.  To  the  same  effect  is  Dan.  N.  I.,  sec.  1513. 
(See  also  Harper  v.  Ely,  70  111.  587;  Thayer  v.  Star  Miniyig 
Co.,  105  111.  552.) 

In  my  judgment,  these  interest  notes  are  entitled  to  draw 
interest,  at  the  rate  agreed  on,  from  the  date  of  their 
maturity. 

As  to  the  taxes,  it  was  the  duty  of  the  defendants,  at  the 
date  of  this  contract,  to  pay  them,  irrespective  of  any  agree- 
ment with  the  plaintiff  on  the  subject.  They  were  the  own- 
ers of  the  premises,  and  in  the  receipt  of  the  rents  and 
profits  thereof,  and  the  law  imposed  on  them  the  duty  of 
paying  the  taxes  levied  thereon.  It  was  a  duty,  also,  which 
they  owed  the  plaintiff,  to  preserve  the  security  they  had 
given  it  for  the  repayment  of  its  money. 

The  agreement  to  pay  the  taxes  did  not  impose  any  new 
or  additional  duty  on  the  defendants  in  this  respect,  but  it 
secured  to  the  plaintiff  a  convenient  means  of  protecting 
itself  from  the  consequences  of  the  defendant's  delinquency,* 
namely,  the  right  in  such  a  contingency  to  pay  the  taxes 
itself  and  add  the  amount  thereof  to  its  mortgage.  But 
independent  of  any  agreement,  the  law  (Or.  Laws,  p.  770, 
section  105)  authorized  the  plaintiff  to  pay  any  taxes  on  the 
land  covered  by  its  mortgage,  whenever  the  same  became 
delinquent,  and  provided  that  the  same  should  thereupon 
become  a  part  of  the  mortgage. 

Under  such  circumstances  it  is  preposterous  to  talk  about 
this  agreement  being  usurious,  or  that  the  provision  for  the 
payment  of  these  taxes  by  the  mortgagors  was,  in  any 
sense,  a  device  or  shift  to  obtain  interest  for  the  use  of  this 
money  in  excess  of  the  legal  rate. 

It  is  said  in  Foppleion  v.  Nelson,  12  Or.  349,  that  usury  is 
an  "unconscionable  defense,'*  involving  a  forfeiture,  and 
therefore  it  must  be  cleary  proven  by  the  party  alleging  it. 
Nor  is  it  enough  to  show  that  the  lender  bargained  in  effect 
for  more  than  legal  interest,  or  that  under  his  contract  he 
may  receive  such  interest,  but  if  there  is  any  room  for  dif- 
ference of  opinion  about  the  matter,  it  must  also  appear 
that  the  lender  so  understood  the  arrangement  and  intended 
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thereby  to  obtain  illegal  interest.  In  abort,  to  constitute 
usury,  there  must  be  a  corrupt  intent  to  take  more  than  the 
legal  rate  of  interest  for  the  money  loaned.  (Tyler  on 
Usury,  103.) 

And  if  this  agreement  to  pay  the  taxes  did  not  make  the 
contract  usurious,  no  subsequent  change  of  the  law  could 
have  the  effect  to  make  it  so.  Therefore  the  passage  of  the 
mortgage  tax  law  in  1882  (Sess.  Laws,  p.  64),  whatever  effect 
it  may  have  on  the  subsequent  imposition  of  taxes  on  this 
land,  cannot  annul  this  contract,  or  make  it  usurious  or 
illegal.  The  agreement  concerning  the  payment  of  such 
taxes  still  holds  good  between  the  parties.  But  the  state, 
in  imposing  taxes  on  this  property,  may  apportion  them 
between  the  mortgagor  and  mortgagee,  according  to  the 
value  of  their  respective  interests  therein,  and  require 
each  one  to  pay  its  portion  in  the  first  instance  into  the 
public  treasury. 

And  this  is  what  the  mortgage  tax  law  really  undertakes 
to  do. 

As  was  said  by  this  Court  in  Dundee  Mortgage  &  T,  L  Co. 
V.  School  District^  10  Sawy.  61,  "It  may  be  admitted  that 
any  provision  in  the  mortgage  itself,  or  in  a  contemporary 
statute,  providing  who,  as  between  the  parties  thereto,  shall 
pay  the  taxes  imposed  by  the  state  on  the  mortgaged  premi- 
ses, or  the  debt  or  mortgage  itself  in  lieu  thereof,  or  other- 
wise, is  beyond  the  power  of  the  state  to  alter  or  modify  to 
the  prejudice  of  either  party.  To  do  so  would  impair  the 
obligation  of  the  contract.  But  when  and  to  what  extent 
taxes  shall  be  levied  is  a  question  for  the  state  to  decide. 
Parties  interested  in  property  liable  to  taxation,  may  con- 
tract as  between  themselves  on  whom  the  burden  of  such 
taxation  shall  ultimately  fall,  but  they  cannot  by  any  such 
means  limit  or  control  the  power  of  the  state  in  placing  or 
apportioning  this  burden  in  the  first  instance,  nor  in  enforc- 
ing its  payment  or  collection  accordingly." 

In  Bechnan  v.  Skaggs,  59  Gal.  544,  it  was  held  that  an 
agreement  in  a  mortgage,  executed  before  the  adoption  of 
the  constitution  in  1879,  by  which  a  mortgage  is  made  sub- 
ject to  taxation  as  an  interest  in  the  land,  giving  the  mort- 
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gagee  the  right  to  pay.  all  taxes  levied  on  the  mortgaged 
premises  and  add  the  same  to  his  mortgage,  was  valid,  and 
that  the  state  coald  not  by  the  adoption  of  said  constitution 
impair  the  obligation  thereof. 

In  JUcGoppin  v.  McCartney,  60  Cal.  371,  it  was  held  that, 
although  the  mortgagee  was  liable  under  the  constitution  of 
1879  to  pay  the  tax  to  the  state  on  his  interest  in  the 
premises  in  the  first  instance,  yet,  if  he  had  a  contract 
with  the  mortgagor  to  pay  the  same,  he  might  still,  as  be- 
tween themselves,  enforce  it  against  him;  and  therefore  tbe 
constitution  did  not  impair  the  obligation  of  such  contract. 

Our  mortgage  tax  law  in  aim  and  purpose  is  a  copy  of  the 
provision  on  that  subject  in  the  California  constitution  of 
1879. 

True,  instead  of  directly  taxing  the  mortgagee's  interest 
in  the  mortgaged  premises,  as  shown  by  the  value  of  the 
debt,  we  have  an  artificial,  clumsy  contrivance  for  taxing 
the  debt  and  enforcing  the  same  by  the  sale  of  the  mort- 
gage, which  is,  in  effect,  but  a  roundabout  way  of  taxing 
the  mortgagee's  interest  in  the  land,  and  subjecting  it  to 
sale  for  the  payment  thereof.  Still,  as  I  have  said,  the  aim 
and  purpose  of  the  two  acts,  and  the  mischief  they  were 
intended  to  remedy,  are  the  same,  and  the  construction 
given  by  tbe  courts  of  California  to  the  one  ought  to  have 
weight  in  the  construction  of  the  other. 

By  the  contract  made  between  the  plaintiff  and  the  de- 
fendants, at  the  time  this  loan  was  made,  the  latter  agreed  to 
pay  all  the  taxes  that  might  be  imposed  on  the  mortgaged 
premises  during  the  existence  of  the  mortgage;  and  if  they 
failed  to  do  so,  the  plaintiff  was  thereby  authorized  to  pay 
any  such  taxes  that  were  delinquent,  and  add  the  amount 
thereof  to  his  mortgage.  Besides  this,  the  law  of  the  state, 
sec.  105  supra,  which  entered  into  and  became  a  part  of 
the  contract,  gave  it  the  same  right. 

Under  section  10,  article  I  of  the  constitution  of  the 
United  States,  the  legislature  could  not  impair  the  obliga- 
tion of  this  contract.  The  prohibition  contained  in  this 
section  is  a  limitation  on  the  legislative  power  of  the  state, 
whatever  form  it  may  assume.     (Murray  v.  Charleston,  96 
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U.  S.  132.)  It  may,  as  it  has,  change  the  mode  of  assessing 
this  land  for  taxation,  and  enforcing  the  payment  of  the 
taxes  levied  thereon;  and  it  may  thereby,  as  it  has,  change 
the  relations  between  these  parties  and  the  state,  bat  not 
the  relations  between  themselyes,  growing  out  of  or  consti- 
tuted by  the  contract  between  them. 

Although  not  referred  to  by  counsel  on  the  oral  argument 
or  in  the  briefs,  I  do  not  feel  at  liberty  to  dismiss  this  ques- 
tion without  some  consideration  of  the  statute  of  1885,  Sess. 
Laws,  125,  commonly  called  the  Black  act,  which  provides 
that  all  contracts  between  a  borrower  and  lender,  where  the 
rate  of  interest  is  not  more  than  eight  per  centum,  for  the 
payment  of  'Uhe  taxes  on  the  debt,  credit  or  mortgage 
existing  or  entered  into  between  such  parties,  are  hereby 
declared  legal  and  valid,  and  shall  not  be  deemed  or  taken 
to  be  usurious." 

If  there  had  been  no  statute  on  the  subject  prior  to  this, 
it  might  be  said  that  its  passage  implied  that  the  legislature 
regarded  such  contracts  as  invalid—that  this  is  an  enabling 
act,  authorizing  a  contract  between  a  borrower  and  lender 
that  prior  thereto  was  illegal. 

But  statutes  ara  sometimes  passed  to  declare  acts  valid 
out  of  mere  abundance  of  caution,  or  to  settle  a  doubt  that 
is  hardly  reasonable;  and  therefore  it  does  not  follow  that 
when  a  legislature  declares  a  contract  valid,  it  was  ever 
invalid.  And  if  it  was  not,  such  declaration  does  not  have 
the  effect  to  make  it  so.  But  by  section  105  supray  act  of 
1854,  section  80,  it  was  the  law  of  the  state  for  more  than 
thirty  years  prior  to  the  passage  of  the  Black  act,  that  in 
case  the  mortgagor  failed  to  pay  the  taxes  on  the  mortgaged 
premises,  the  mortgagee  might  do  so,  and  add  the  amount 
to  his  mortgage,  and  collect  it  accordingly.  It  could  not, 
then,  have  been  unlawful  for  the  parties  to  a  mortgage  to 
provide  by  contract  for  the  payment  of  the  taxes  on  the 
mortgaged  premises  in  the  manner  prescribed  by  law  in 
sach  cases. 

The  contract  to  pay  the  taxes  being  valid,  the  passage  of 
the  Black  act,  no  more  than  that  of  the  mortgage  tax  law, 
did  not  render  it  invalid  or  impair  its  obligation.     Admit- 
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ting  that  section  105  supra  may  be  amended  or  repealed  by 
implication,  the  only  effect  of  the  Black  act  is  to  limit  the 
already  existing  right  to  make  such  contracts  to  cases  where 
the  loan  does  not  bear  interest  at  a  rate  above  eight  per 
centam  per  annum. 

In  conclusion,  I  find  that  the  law  is  against  the  defendants, 
on  all  the  points  made  in  support  of  their  demurrer,  and 
therefore  it  must  be  overruled.  The  plaintiff  is  entitled  to 
a  decree  for  the  sale  of  the  mortgaged  premises  and  the 
application  of  the  proceeds  thereof  to  its  claim  as  made  in 
the  bill,  including  an  attorney  fee  of  two  hundred  dollars, 
and  its  costs  and  disbursements.     And  it  is  so  ordered. 

The  mortgage  is  not  made  an  exhibit  in  the  case,  though 
under  the  stipulation  of  April  13th,  the  original  is  submitted 
with  the  bill  and  as  a  part  of  it,  for  the  purpose  of  deter- 
mining the  liability  of  the  defendants  to  pay  the  taxes  in 
question.  But  I  have  not  found  occasion  to  make  any  use 
of  the  mortgage  in  this  connection,  as  the  agreement  to 
pay  the  taxes  and  the  delinquency  of  the  defendants,  and 
the  payment  of  them  by  the  plaintiff,  are  duly  set  out  in  the 
bill. 

However,  on  looking  into  the  mortgage  I  find  a  stipula- 
tion therein  to  the  effect  that  this  mortgage  and  note  shall, 
so  far  as  the  rate  of  interest  is  concerned,  ''be  construed 
according  to  the  laws  of  Oregon,  where  the  same  is  made.'* 

Attention  was  not  called  to  this  stipulation  in  the  argu- 
ment, and  it  is  not  set  forth  in  the  bill.  Therefore  I  have 
not  made  any  formal  use  of  it  in  reaching  the  conclusion 
announced.  Of  course,  it  demonstrates  what  is  otherwise 
apparent,  that  the  parties  in  making  the  contract  for  interest 
had  reference  to  the  law  of  Oregon  and  not  that  of  New 
York. 
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Ex  PABTB  Tung  Jon — Petition  for  Writ  op  Habeas 

Corpus. 

District  Court,  District  of  Oregon. 
August  14,  1886. 

1.  Title  akd  Subjeot  of  Act.— The  subject  of  an  act  which  forbids  the 

sale  or  gift  of  opium  to  any  one  but  a  druggist  or  practicing  physician, 
except  on  the  prescription  of  a  practicing  physician,  is  suffiiently 
expressed  in  the  following  title:  *'An  act  to  regulate  the  sale  of  opium 
and  suj)pre88  opium  dens." 

2.  Idem. — Such  act  does  not  prohibit  the  disposition  of  opium  and  thereby 

destroy  its  yalue  as  a  medicinal  agent— that  being  the  only  use  of  the 
drug  which  is  generally  considered  proper  in  this  country. 

Before  Deabt,  District  Judge. 

Mr,  Edward  B.  Walson,  for  the  petitioner. 
Mr.  O.  O.  Israel  and  Mr.  W.  Scott  Beebe,  contra. 

Deadt,  J.  This  is  an  application  for  a  writ  of  habeas 
-corpus.  The  petitioner  is  a  subject  of  the  emperor  of 
China,  and  a  resident  of  this  state. 

It  appears  from  tbe  petition  that  the  petitioner  is  con- 
fined in  the  penitentiary  of  the  state,  in  pursuance  and 
satisfaction  of  a  sentence  and  judgment  of  the  state  circuit 
court  for  the  county  of  Baker,  for  the  alleged  crime  of  sell- 
ing and  giving  away  opium  to  one  B.  F.  Caldwell,  in  viola- 
tion of  section  1  of  the  act  of  November  25,  1885,  Ses. 
Laws,  39,  entitled  ''An  act  to  regulate  the  sale  of  opium  and 
to  suppress  opium  dens,"  which  is  alleged  to  be  null  and 
void,  because:  (1)  The  provisions  thereof  relate  wholly  to 
a  subject  not  expressed  in  the  title  of  the  act;  and  (2)  it 
deprives  persons  of  their  property  in  opium  without  com- 
pensation and  without  due  process  of  law,  contrary  to  tbe 
<;onstitution  of  both  the  state  and  the  United  States. 

It  is  also  alleged  in  the  petition  that  at  the  passage  of 
this  act  the  opium  in  question  was  a  part  of  a  large  amount 
owned  by  the  petitioner  and  others,  within  the  state,  for  the 
purpose  of  being  sold  at  retail  therein  as  merchandise,  for 
which  purpose  it  was  and  is  of  great  value;  and  that  by  the 
•operation  of  said  section  the  sale  of  said  opium  as  ordinary 
merchandise  is  prevented  and  its  value  greatly  diminished. 
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On  the  filing  of  the  petition  the  court  directed  that  notice 
of  the  application  be  given  to  the  prosecuting  attorney  for 
Baker  county,  who  appeared  and  was  heard  in  opposition 
thereto. 

The  law  of  the  United  States  governing  the  procedure  by 
haieaa  corpus  is  set  forth  by  sections  751-766  of  the  revised 
statutes,  and  the  cases  in  which  this  court  may  issue  the 
writ  are  prescribed  in  section  753.  The  provision  in  that 
section,  under  which  it  is  claimed  this  court  has  jurisdic- 
tion to  issue  the  writ  in  this  case,  is  as  follows:  ''The  writ 
of  habeas  corptia  shall  in  no  case  extend  to  a  prisioner  in 
jail,  unless  when  he  *  *  *  is  in  custody  in  violation  of 
the  constitution  or  a  law  or  treaty  of  the  United  States/' 

If  this  section  of  this  act  is  void  for  any  reason,  of  course 
the  petitioner  is  deprived  of  his  liberty  without  due  process 
of  law,  contrary  to  the  fourteenth  amendment;  and  this 
court  has  power  to  deliver  him  from  the  restraint  com- 
plained of.  {Ex  parte  Wan  Yin^  10  Sawy.  538;  Ex  parte  Lee 
Tong,  9  Sawy.  333.) 

In  ex  parte  EoyaU,  117  U.  8.  241,  the  supreme  court  has 
finally  determined  the  jurisdiction  of  the  circuit  and  district 
courts  in  the  premises,  in  accordance  with  the  action  of  this 
court  in  the  above  entitled  oases.  The  ruling  is,  in  short, 
that  such  courts  have  jurisdiction  to  discharge  from  custody 
a  person  who  is  restrained  of  his  liberty  in  violation  of  the 
constitution  of  the  United  States,  although  he  may  be  held 
at  the  time  under  state  process  for  trial  on  a  charge  of 
crime,  or  on  a  conviction  thereof;  but  the  court  may  in  its 
discretion,  subordinate  to  any  circumstances  requiring  im- 
mediate action,  refuse  the  writ  in  advance  of  the  trial  in  the 
state  court,  or  even  after  conviction  and  J^efore  the  case  has 
been  heard  on  error  in  such  court. 

The  section  in  question  of  the  state  statute  reads  as  fol- 
lows: **It  shall  be  unlawful  to  sell  or  give  away  opium,  or 
any  preparation  of  which  opium  is  the  principal  medicinal 
agent,  to  any  person  except  druggists  and  practicing  physi- 
cians, except  on  the  prescription  of  a  practicing  physician, 
written  in  the  English  or  Latin  language;  and  the  druggist 
filling  such  prescription  shall  keep  the  same  on  file  for  one 
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year,  subject  to  be  inspected  by  any  public  officer  of  the 
state." 

Sections  2,  3  and  4  of  the  act  relate  to  smoking  opium, 
and  section  5  prescribes  a  rule  of  evidence  in  trials  for  the 
violation  thereof.  Section  6  prescribes  the  punishment  for 
any  violation  of  the  act,  which  may  be  by  imprisonment  in 
the  penitentiary  not  more  than  two  years  nor  less  than  six 
months,  or  in  jail  for  not  more  than  six  months  nor  less  than 
one,  or  by  a  fine  of  not  more  than  five  hundred  dollars 
nor  less  fifty  dollars. 

Section  20  of  article  lY  of  the  constitution  of  the  state 
requires  that  an  *'  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title;  bat  if  any  subject  shall  be  em- 
braced in  an  act  which  shall  not  be  expressed  in  the  title,*' 
only  so  much  of  the  same  shall  be  void. 

It  is  claimed  by  counsel  for  the  petitioner  that  section  1 
of  this  act  is,  in  substance  and  effect,  a  prohibition  of  the 
sale  of  opium,  while  the  subject  expressed  in  the  title  is 
only  the  regulation  of  such  sale. 

And  from  this  premise  the  deduction  is  made  that  the 
section  is  void,  because:  (1)  The  subject  of  prohibition  is 
not  expressed  in  the  title;  and  (2)  a  prohibition  to  sell  the 
opium  in  the  hands  of  the  petitioner  and  othei-s  within  the 
state,  at  the  date  of  the  passage  of  this  act,  is  in  effect  to 
deprive  him  and  them  of  their  property  therein  without 
compensation  or  due  process  of  law. 

In  support  of  the  first  deduction,  counsel  cite  Matter  of 
Application  of  Paul,  94  N.  T.  497,  in  which  the  word  "tene- 
ment-houses "  in  the  title  of  an  act  was  held  not  broad 
enough  to  include  the  subject  of  ''dwellings"  mentioned  in 
the  body  of  the  act;  and  Toion  v.  Sainer,  69  Iowa,  26, 
where  a  town  ordinance  was  held  void  because  the  title 
ran,  '' regulating  the  use  and  sale  of  intoxicating  liquors," 
while  the  body  of  it  was  ''entirely  prohibitory." 

In  support  of  the  second  deduction,  counsel  cited  Wyne-^ 
hamer  v.  The  People,  13  N.  T.  378.  in  which  it  was  held  that 
an  act  forbidding  any  one  to  sell  or  keep  for  sale  intoxicating 
liquorSy.  except  for  mechanical,  medicinal  or  sacramental 
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purposes,  was,  as  to  such  liquors  then  owned  by  persons  in 
the  state,  null  and  void,  because  it  deprived  them  of  their 
property  therein,  without  due  process  of  law,  contrary  to 
the  constitution  of  the  state;  and  State  v.  WaUuff,  26  Fed. 
Kep.  178,  in  which  it  was  held  in  the  circuit  court  for  the 
district  of  Kansas,  that  the  Kansas  constitutional  prohibi- 
tion against  the  manufacture  of  beer  in  the  state  after  1880, 
except  for  medicinal,  scientific  and  sacramental  purposes, 
was  void  as  to  brewery  property  erected  and  in  use  in  the 
state  prior  to  that  date,  on  the  ground  that  such  prohibition 
destroyed  the  value  of  such  property  largely,  and  the  owner 
was  thereby  so  far  deprived  of  the  same,  without  compen- 
sation or  due  process  of  law,  contrary  to  the  fourteenth 
amendment.  On  this  point  counsel  also  cited  Matter  of 
Jacobs,  98  N.  T.  98;  The  People  v.  Marx,  99  N.  Y.  377. 

Upon  the  case  made  by  the  petitioner,  it  is  admitted  that 
it  must,  at  least,  appear  that  the  section  is,  in  substance 
and  effect,  prohibitory  of  the  sale  of  opium  before  he  is 
entitled  to  the  writ. 

And  whether  an  act  is  prohibitory  of  the  sale  of  an  article 
in  that  sense  must  depend  on  circumstances,  and  particu- 
larly the  character  of  the  article  and  the  uses  and  purposes 
to  which  it  has  generally  been  applied  in  the  community. 

A  law  limiting  the  sale  or  disposition  of  bread  and  meat 
to  druggists  and  practicing  physicians,  unless  prescribed  by 
a  physician  in  the  course  of  his  practice,  would,  consider- 
ing the  universality  of  the  need  and  use  of  these  articles  in 
the  community,  be  regarded  as  prohibitory  in  its  character. 

But  opium  is  a  medicinal  drug,  and  has  never  been  used 
and  has  no  claim  to  rank  as  a  necessary  of  life.  Its  use 
has  been  mainly  in  medicine,  as  an  anodyne;  and  it  is 
classed  by  science  among  the  active  poisons.  In  the  East 
it  has  been  used  for  centuries,  by  smoking  and  mastication, 
to  produce  a  kind  of  intoxication;  but,  until  lately,  such 
use  has  been  unknown  in  the  United  States,  and  is  now 
chiefly  confined  to  the  Chinese.  In  the  American  cyclo- 
pedia (Verbum  Opium)  it  is  said  to  be  a  vice  **  less  easy  of 
detection  than  alcoholic  intoxication,  which  it  is  said  to 
replace  where  law  and  custom  have  made  the  latter  dis- 
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reputable.  Its  evil  effects  are  most  manifest  upon  the  ne]> 
Tons  and  digestive  systems;"  and  its  final  results  resemble 
delirium  tremens. 

The  sale  or  disposition  of  an  artiole  which  is  an  active 
poison,  and  has  no  legitimate  use  except  in  medicine,  mav 
be  regulated  accordingly. 

In  my  judgment  the  act  does  not  in  effect  prohibit  the 
disposition  of  the  drug,  but  allows  it  under  such  circum- 
stances and  on  such  conditions  as  will,  according  to  the  gen- 
eral practice  and  opinions  of  the  country,  prevent  its  im- 
proper and  harmful  use. 

True,  we  permit  the  indiscriminate  use  of  alcohol  and 
tobacco,  both  of  which  are  classed  by  science  as  poisons, 
and  doubtless  destroy  many  lives  annually.  But  the  people 
of  this  country  have  been  accustomed  to  the  manufacture 
and  use  of  these  for  many  generations,  and  they  are  pro- 
duced and  possessed  under  the  common  and  long  standing 
impression  that  they  are  legitimate  articles  of  property, 
which  the  owner  is  entitled  to  dispose  of  without  any  un- 
usual restraint.  And  even  now  it  is  pretty  well  settled  that 
the  legislature  may  absolutely  prohibit  the  future  manufac- 
ture and  use  of  these  articles,  and  may  also  prohibit  the 
sale  and  use  of  the  stock  in  hand,  on  making  compensation 
to  the  owners  for  the  loss  occasioned  thereby. 

On  the  other  hand,  the  use  of  opium,  otherwise  than  as 
this  act  allows — as  a  medicine — ^has  but  little  if  any  place 
in  the  experience  or  habits  of  the  people  of  this  country — 
save  among  a  few  aliens.  Smoking  opium  is  not  our  vice, 
and  therefore  it  may  be,  that  this  legislation  proceeds  more 
from  a  desire  to  vex  and  annoy  the  '^  Heathen  Chinee,"  in 
this  respect,  than  to  protect  the  people  from  the  evil  habit. 
But  the  motives  of  legislators  cannot  be  the  subject  of 
judicial  investigation  for  the  purpose  of  affecting  the  validity 
of  their  acts. 

It  is  the  duty  of  the  law  maker,  as  far  as  his  power  ex- 
tends, to  enact  laws  for  the  conservation  of  the  morals  of 
society,  and  to  promote  the  growth  of  right  thinking  and 
acting  in  all  matters  affecting  the  physical  or  mental  well 
being  of  its  members.     In  the  exercise  of  this  power,  and 
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the  discharge  of  this  duty,  this  act  to  regulate  the  disposi- 
tion and  use  of  opium,  considered  as  a  dangerous  drag, 
which  the  weak  and  unwary,  unless  prevented,  may  use  to 
their  physical  and  mental  ruin,  appears  to  have  been  passed. 

The  subject  of  the  act  is  sufficiently  expressed  in  the  title, 
and  the  use  of  the  article  is  not  thereby  restrained  so  as 
to  destroy  its  value  as  a  medicine  or  remedial  agent — the 
only  use  of  which  is  generally  considered  and  accepted  as  a 
proper  one  in  this  country.    (State  v.  Ah  Chew^  16  Nev.  5.) 

The  application  for  the  writ  is  denied. 


Alexander  ato  others  v.  McXear. 

Circuit  Court,  District  op  California. 

August  16,  1886. 

1.  Abbitbation — ENFOBciNa  AWABD&— Dbobbb  of   Cbbtaintt   Rxquibed— 

JuDoif  Kirr. — Judgment  cannot  be  rendered  on  an  award  which  does  not 
fix  with  certainty  the  amount  to  be  paid,  or  give  precise  data  from  which 
the  amount  can  be  ascertained. 

2.  SiMB — ABBiTBiTOBs  —  Umcxbtaintt  IN  AwABD — ^EviDXKGB.  —  Arbitrators 

cannot  be  called  upon  for  the^purpose  of  explaining  anything  yague  and 
uncertain  in  their  award. 

Before  Sawyer,  Circuit  Judge. 
Mr.  W,  S.  Good/eUow,  for  plainiiflFs. 
Mr.  Eugene  N.  Deuprey,  for  defendant. 

Sawter,  Circuit  Judge.  This  is  an  action  on  an  award,  made 
by  arbitrators  in  Liverpool,  to  recover  the  amount  of  the  award 
because  the  sound  portion  of  a  cargo  of  wheat,  purchased 
afloat  by  plaintiffs  from  defendant,  did  not  come  up  to  the 
standard  as  to  quality  called  for  by  the  contract,  and  because 
another  portion  was  ** country  damaged,"  that  is  to  say, 
damaged  by  being  wet,  or  from  some  other  cause  before 
shipment.     The  contracir contained  this  provision: 

**  Should  any  dispute  arise,  it  is  agreed  by  buyers  and 
seller  to  leave  the  same  to  be  settled  by  arbitration,  if  in 
London,  according  to  the  seventh  rule,  but  if  in  Liverpool, 
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according  to  the  eighth  rale,  endorsed  on  this  contract;  and 
this  stipalation  to  be  made  a  mle  of  any  of  the  divisions  of 
the  high  court  of  justice  on  the  application  of  either  contract- 
ing party;  the  arbitration  to  be  held  in  Liverpool." 

For  the  purpose  of  this  decision,  I  have  admitted  and 
considered,  so  far  as  applicable  to  the  cause  of  action  set 
out  in  the  complaint,  all  the  evidence  offered  by  plaintiffs. 
From  the  various  correspondence  of  these  parties  and  their 
agents,  and  evidence  generally,  I  think  it  may  be  fairly 
found  that  a  dispute  arose  as  to  quality  and  grade  of  the 
sound  portion  of  the  cargo, — whether  and  to  what  extent 
the  remaining  and  unsound  portion  of  the  cargo  was  dam- 
aged before  shipment,  and  what  amount,  if  any, — this 
being  the  ultimate  fact  in  dispute, — the  seller  should  re- 
pay to  the  buyers  by  reason  of  the  alleged  defects  in  the 
cargo;  and  that  these  points  in  dispute  were  submitted  to 
the  arbitrators  regularly  chosen,  as  alleged  in  the  com- 
plant. 

It  appears  from  the  evidence  that  the  arbitration  was 
held  at  Liverpool;  that  the  parties,  by  their  agents,  were 
present  and  heard;  and  that  an  award  was  made  in  the 
words  and  figures  as  follows : 


Exhibit  E. 

BiCHABD  CoBKBIillTS  &  Co. 

Tklkgxaphic  Addbbsb, 
"Cbbam." 

LiTBBPOOL. 

19  Bbunswick  Stbxet, 

LiTBBPOOL,  25  April,  1883. 
Contnot  dated  7  July,  1882,  for  the  cargo  of  Oalifornia  wheat  conaiBting 
of  about  5,000  nnits,  (of  500  lbs.  each,)  quality  about  equal  to  No.  1  standard 
crop,  1880-1881.    Shipped  p.  « Irene  "  from  San  Francisco  to  U.  E. 
Seller— G.  W.  N.  Kear,  Esq.,  San  Francisco. 
Buyer— Messrs.  Alexander  &  Co.,  London. 
Brokers — Messrs.  Alexander  Bros.,  San  Francisco. 


\'< 


A  dispute  having  arisen  under  the  contract  above  referred 
to,  and  having  been  left  to  our  decision,  we  award  the  buyer 
the  following  allowance  for  inferiority  of  quality,  payable 
within  seven  days : 
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On  the  BOundporUon  of  ihe  cargo  2  p.  p.    500  lbs.  \     ^ 
On  abU  88  tons  country  damaged  wheat  15/    '<      I  ^  2  §  J 
On  abt.  27  tons  U  cwt.        do         do      12/6  «      \^^-^ 
On  oM.  42  tons  do         do      10/    <*      \^ 

On  abt.  81  tona  do         do  S  *' 


Arbitrator's  fees,       -       -       -       £18. 18.  0  \   Biohabd  GoBKXLins. 
Fee  for  inspection  of  standard  sample,        10.  0  f   A.  H.  Cabob. 
To  be  paid  by  seller.  i   Edwabd  Paul. 


It  is  insisted  on  the  part  of  defendant  that  this  award  is 
void  for  nnoertainty,  and  that  no  judgment  can  be  rendered 
npon  it  for  that  reason;  and  in  this  I  think  defendant  cor- 
rect. The  uncertainty  consists  in  not  fixing  the  amount  to 
be  paid  with  precision,  or  giving  precise  certain  data  in  the 
award  from  which  the  exact  amount  can  be  ascertained  by 
arithmetical  calculation.  That  is  certain  which  can  be 
rendered  certain  from  the  elements  furnished;  but  the 
elements  in  this  award  are  not  all  certain.  Some  of  those 
essential  to  enable  the  court  to  determine  the  amount  of  the 
award  are  indefinite  and  uncertain.  It  is  impossible  to 
ascertain  from  the  award  the  exact  amount  that  should  be 
paid.  According  to  the  award  the  cargo  consisted,  not  of 
^'five  thousand  units  of  five  hundred  pounds  each,"  but 
^' about  five  thousand  units."  On  ''the  sound  portion  of 
the  cargo,"  without  saying  how  much  it  is,  the  arbitrators 
award  two  pence  per  five  hundred  pounds;"  on  ^*  about 
eighty-eight  tons  country  damaged  wheat,  fifteen  shillings 
per  five  hundred  pounds;'*  on  **  aboiU  twenty-seven  tons 
fourteen  hundred-weight,  twelve  shillings  six  pence  per 
five  hundred  pounds;"  on  about  forty-two  tons,  ten  pence 
per  hundred  pounds;  and  on  cibout  eighty-one  tons,  five 
shillings  per  five  hundred  pounds.  About  five  thousand 
units  or  quarter  pounds,  is  not  the  same  as  five  thousand 
units  or  quarters;  and  ** about  eighty-eight  tons"  is  not, 
necessarily,  eighty-eight  tons.  It  may  be  more  or  less  than 
eighty-eight  tons,  and  we  do  not  know  whether  more  or  lessi 
or  how  much  more  or  less.  Add  the  several  numbers  repre- 
senting the  damaged  wheat  together,  and  we  only  get  '^about^ 
two  hundred  and  thirty-eight  tons,  which  subtracted  from 
''  about  five  thousand  units  or  quarters,*'  we  do  not  get  the 
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amonnt  of  the  sound  portion  of  the  cargo,  but  only  the 
proxiTTuxte  amonnt  of  the  aggregate  of  several  ''abonts." 

I  apprehend  that  a  Liverpool  com  merchant,  bnjing  a 
cargo  of  wheat  afloat,  would  pay  considerably  more  for  one 
to  be  of  a  specified  certain  grade  in  quality  of  No.  1  stand- 
ard than  for  a  cargo  '*  about "  No.  1.  The  use  of  the  word 
''about,"  ordinarily,  in  these  transactions,  is  for  the  express 
purpose  of  giving  some  margin  for  excess  or  deficiency.  In 
this  instance  of  making  an  award,  it  may  have  been  an  over- 
sight in  the  arbitrators  not  to  fix  the  specific  amonnt;  but, 
if  so,  we  cannot  presume  the  proper  amount,  but  must  take 
the  award  as  we  find  it,  and  the  language  used  renders  the 
award  no  less  uncertain.  An  award  is  in  the  nature  of  a 
judgment,  and  must  fix  the  precise  amount,  so  that  the 
judgment  may  follow  the  award.  Who  ever  saw  a  judgment 
for  "about  five  thousand  dollars?"  How  could  such  a 
judgment  be  executed  ?  Who  would,  or  could,  determine 
how  much  money  must  be  collected  on  an  execution,  and 
when  enough  is  collected  to  satisfy  the  judgment?  It  is 
impossible  to  ascertain  from  this  award,  upon  which  the 
action  is  brought,  the  precise  sum  for  which  judgment 
should  be  rendered.  The  exact  amount  of  the  sound  jpart 
of  the  cargo  is  not  known;  neither  is  the  exact  amount  of 
the  several  parts  damaged  in  different  degrees,  and  upon 
which  different  amounts  of  damages  are  awarded,  known. 
We  do  not  find  in  the  award  the  elements  for  an  accurate 
calculation  or  estimate  of  the  precise  amount  for  which 
judgment  ought  to  be  rendered.' 

"  It  is  a  rule  that  awards  shall  be  so  plainly  expressed  as 
that  there  may  remain  no  uncertainty  as  to  the  manner  in 
which  they  are  to  be  executed.  Each  party  should  not  only 
know  what  he  is  to  do,  but  should  also  be  able  to  compel  the 
other  to  perform  what  he  is  ordered  to  do.  This  cannot  be 
done  unless  the  arbitrators  make  use  of  language  which  is 
intelligible  as  well  to  the  parties  themselves  as  to  those  who 
may  be  called  upon  to  enforce  their  decision.  Although 
courts  have  departed  from  the  strictness  with  which  awards 
were  formerly  examined,  and  which  was  a  reflection  on 
the  administration  of  justice,  yet  they  have  not  carried 
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their  indulgence  so  far  as  to  dispense  with  their  being  cerfmn, 
at  least,  to  a  common  intent."  {Schugh  y.  Van  Der  Peer,  2 
Gaines,  238.) 

''An  award  is  in  the  nature  of  a  judgment,  and  must  he 
certain  and  intelligible.  It  should  be  in  pursuance  of  the 
submission,  and  ought  to  he  wholly  decisive;  for  if  it  doth  not 
determine  the  matter,  it  becomes  the  cause  of  a  new  con- 
troversy. (1  Bac.  Abr.  142,  'Arbitrament  and  Award,  E.  2.' 
*  *  *")  It  is  said  by  Bacon  that  an  award  "is  a  judg- 
ment, and  can  only  he  expounded  hy  itself,  without  the  aid  of 
an  averment  of  matters  deliors  to  explain  the  meaning  of  the 
arbitrators;  it  is  necessay  that  their  meaning  appear  on  the 
face  of  the  award.''  (1  Bac.  Abr.  139;  "  Abitrament  and 
Award,  E.  1;"  Aldrich  v.  Jessiman,  8  N.  H.  519,  620;  Jack- 
son V.  De  Long,  9  Johns.  44;  Oratze  v.  OrcUze.  4  Bawle,  4, 
32-39;  Waite  v.  Berry,  12  Wend.  380;  Porter  v.  ScoU,  7  Cal. 
314;  Hawkins  v.  Calcough,  1  Burr.  277;  Brown  v.  Hankeron, 
3  Cow.  72;  Woodward  v.  Atwater,  3  Clarke,  275;  Strong  v. 
Strong,  9  C.  L.  560;  Hayes  v.  Bennett,  2  N.  H.  422;  Jacob  v. 
Keichman,  37  Cal.  197.) 

"  When  arbitrators  have  once  made  an  award,  their  office 
is  at  an  end.  They  cannot  afterwards  correct  mistakes  by  a 
new  award,  or  explain  it  by  affidavit.  Any  construction  given 
to  it  must  rest  on  what  is  apparentlg  in  the  original  award.^' 
(Aldrich  v.  Jessiman,  8  N.  H.  516;  Patterson  v.  Baird,  7  Ired. 
Eq.  255;  Clark  v.  BuU,  4  Cush.  396;  Phillips  v.  Uvans,  12 
Mees.  &  W.  309.) 

Arbitrators  cannot  be  called  upon  for  the  purpose  of 
explaining  anything  vague  and  uncertain  in  their  award. 
(Kingston  v.  Kincaid,  1  Wash.  C.  C.  450;  Ward  v.  Oovld,  6 
Pick.  291.)  But  if  we  go  to  the  testimony  of  the  arbitrators, 
introduced  under  the  objection  of  the  defendant,  to  ascer- 
tain what  they  meant  by  "  about "  so  much  of  the  different 
kinds  and  qualities,  as  I  have  done,  we  are  no  better  off.  The 
uncertainty  as  as  apparent  there  as  in  the  award.  We  only 
find  that  there  was  no  disagreement  as  to  the  quanties  in 
fact  damaged  in  some  way,  and  at  some  time,  but  we  still 
find  the  several  quantities  of  every  kind  to  be  indefinite — not 
so  much  sound  or  damaged,  but  '* about''  so  much,  as  in  the 
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award.  If  there  was  no  dispnte  as  to  the  amotints  foand  in 
certain  conditions  to  be  submitted  to  and  determined  by 
the  arbitrators  on  testimony,  it  was  still  necessary  to  state 
with  precision  and  certainty  what  the  amounts  of  the  several 
quantities,  sound  or  damaged,  in  differnt  degrees,  were,  as 
conceded  or  agreed  upon,  as  an  element  for  calculating  the 
amount  of  money  in  the  aggregate  to  be  repaid  by  defend- 
ant, or  else  the  amount  should  have  been  footed  up  and 
stated  with  precision  and  certainty  by  the  arbitrators  them- 
selves, instead  of  leaving  it  to  be  ascertained  by  the  court 
from  uncertain  data.  There  should  have  been  accuracy  and 
certainty  in  some  form.  They  have  neither  given  in  their 
award,  nor  in  their  testimony,  if  we  go  back  to  that,  the 
amount  of  money  they  awarded  to  be  paid,  or  that  ought  to 
be  paid,  nor  data  from  which  the  court  can  ascertain,  by 
calculation,  with  precision  and  certainty,  the  amount  which 
should  be  paid.  There  are  no  means,  either  in  the  award  or 
testimony,  by  which  the  exact  amount  awarded,  and  for  which 
judgment  should  be  rendered,  can  be  ascertained.  It  would 
be  necessary  to  render  judgment  for  '*aboiU'*  so  much 
money. 

The  very  object  of  the  arbitration — the  only  ultimate 
object  and  the  ultimate  fact  to  be  determined — was  how 
much  money  the  defendant  ought  to  pay  to  complainants  in 
consequence  of  the  inferior  quality  and  damaged  condition 
of  the  cargo.  The  ascertainment  of  the  amount  of  the 
damage  to  the  sound  part  of  the  cargo,  and  the  amounts  of 
the  damage  to  the  various  parts  damaged  in  different  degrees, 
and  the  amounts  of  the  several  parts,  were  only  important 
for  the  purpose  of  determining  the  ultimate  and  important 
fact,  how  much  the  defendant  ought  to  pay.  Bat  the  deter- 
mination of  that  fact  is  just  what  the  arbitrators  themselves 
have  not  done,  nor  have  they  furnished  the  data,  in  their 
award,  from  which  the  court,  or  anybody  else,  can  determine 
it  with  certainty  and  precision.  If  this  was  not  the  fact  to 
be  determined  by  them,  then  the  subject  of  dispute  has  not 
been  determined,  and  the  award  does  not  finally  settle  it. 
The  several  amounts  are  still  open  to  contest,  if  the  parties 
chose  to  dispute  it. 
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This  is  an  action  on  the  award  for  the  anumrU  found  dus.  It 
is  not  an  action  to  recover  damages  for  a  defect  in  quality  of  a 
certain  amount  of  sound  grain,  and  for  damages  for  certain 
other  amounts  of  grain,  damaged  in  different  degrees,  the 
amounts  of  the  various  kinds  of  grain  to  be  ascertained  by 
the  court;  but  it  is  an  action  to  recover  a  specific  and  certain 
amount  of  money,  which  the  complaint  alleges  that  the  arbitra- 
tors awarded  to  be  paid — the  amount  alleged  being  the  specific 
and  certain  sum  of  nine  hundred  and  sixty- five  pounds  five 
shillings  and  ten  pence.  But  the  award  in  evidence  showa 
nothing  of  the  kind,  and  no  data  from  which  the  amount 
can  be,  with  certainty  and  precision,  ascertained.  The  two 
actions  are  very  different.  The  plaintiff  alleges  one  cause 
of  action,  and  seeks  to  recover  on  another;  seeks  to  go  out- 
side the  award  to  determine  the  amount  to  be  recovered. 
Were  it  proper  to  help  out  the  award  by  averment,  there  is- 
no  averment  to  meet  the  diffiulty,  and  no  evidence  to  sustain 
one,  had  it  been  made. 

In  my  judgment  the  award  is  insufficient  for  want  of  cer> 
tainty  as  to  the  amount  to  be  paid  to  serve  as  the  foundation 
for  a  judgment.  I  do  not  think  that  any  of  the  authorities 
cited  by  plaintiff  extend  the  rule  beyond  the  boundaries 
indicated  in  the  authorities  cited  in  this  opinion;  or  afford 
support  to  the  position  taken  by  plaintiff's  counsel. 

There  must  be  findings  and  a  judgment  for  defendant, 
with  costs;  and  it  is  so  ordered. 


In  re  Ah  Jew. 

CiBOtnr  CouBT,  Dibtbiot  or  Calipobnia. 
August  23,  1886. 

1.   OoNSTITDTIONAIi     LjLW — FoUBTBENTH     AMENDMENT — *  *  DUE      PbOGESS     OF" 

La.w" — Obdinancb  op  Citt  op  Modesto  Fobbidding  Visitinq  Place 
VHEBE  Opium  is  Sold.— Section  2  of  ordinance  No.  4  of  the  city  of 
Modesto,  California,  providing  that  **  every  person  who,  in  the  dty  of 
Modesto,  keeps  or  maintains  any  room  or  other  place  where  opium,  or 
any  of  its  preparations,  is  sold  or  given  away,  and  every  person  voho  re9ori9 
to,  frequents,  or  visits  such  room  or  place,  is  guilty  of  a  misdemeanor;  pro^ 
xnded,  that  this  section  shall  not  apply  to  the  salis  or  gift  of  any  of  the- 
preparations  of  opium  by  any  druggist  for  any  ailment  not  caused  by  the 
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use  of  opinm  or  any  of  its  preparations";  makes  it  criminal  for  one  to 
visit  snoh  a  place,  no  matter  how  innocently  or  how  lawful  his  purpose, 
andy  therefore,  violates  the  fourteenth  amendment  of  the  United  States 
constitution,  restraining  one  of  his  liberty  without  due  process  of  law, 
and  is  void. 
2.  CouBXB-^nmBDXonoN — ^Unxtid  States  Ooubib— Gasx  ukdib  Cokstxtct- 
Tioir  OT  the  Umitid  Statss— Habeas  Gospus. — Since  the  ordinance 
violates  an  amendment  of  the  United  States  constitution,  a  person 
imprisoned  under  it  will  be  released  by  a  United  States  court  on  habeas 
eorjms. 

Before  Sawteb,  Circuit  Judge. 
Mr.  W.  C.  Turner,  for  petitioner. 
Mr.  B.  C.  Minor,  for  respondent. 
On  Habeas  Corpus. 

Sawyeb^  Circuit  Judge.  The  return  to  the  writ  shows 
that  petitioner  is  in  custody  in  pursuance  of  a  judgment 
upon  a  conviction  upon  a  complaint  charging  him  with  a 
public  oflfense,  to  wit:  ''Visiting  a  room  kept,  in  the  city  of 
Modesto,  by  another,  where  opium  was  sold.'*  The  offense 
for  which  the  petitioner  was  convicted,  and  committed  as  a 
punishment,  is  created  by  section  2  of  ordinance  No.  4  of 
the  city  of  Modesto,  which  reads  as  follows: 

"  Sec.  2.  Every  person  who,  in  the  city  of  Modesto,  opens, 
keeps,  or  maintains  any  room  or  other  place  where  opium, 
or  any  of  its  preparations,  is  sold  or  given  away,  and  every 
person  who  resorts  to,  frequents,  or  visits  such  room  or  place,  is 
guUty  of  a  inisdemeanor;  provided,  that  this  section  shall  not 
apply  to  the  sale  or  gift  of  any  of  the  preparations  of  opium 
by  any  druggist,  for  any  ailment  not  caused  by  the  use  of 
opium,  or  any  of  its  preparations ." 

This  language  is  extremely  comprehensive,  and  embraces 
every  possible  case  of  visiting  "such  room  or  place;" 
no  matter  whether  for  a  proper  and  lawful  or  improper 
and  unlawful  purpose;  whether  the  party  has  knowledge 
or  is  ignorant  of  the  character  of  the  "room  or  place;*' 
whether  he  visits  it  innocently  or  otherwise.  Neither 
knowledge,  nor  purpose  of  the  visit,  is  made  an  element 
of  the  offense.  The  mere  fact  of  going  there,  without 
any  other  element,  is  made  an  offense.     That  the  provi- 
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sion  was  deliberately  intended  to  be  thus  sweeping  and 
comprehensive  is  evident  from  the  fact  that  the  provision  in 
the  preceding  section,  '*  who  visits  *  *  *  any  such  room 
or  place,  for  any  such  purpose,  is  guilty  of  a  misdemeanor,'' 
embraces  the  purpose,  and,  necessarily,  knowledge  of  the 
character  of  the  place,  as  elements  of  the  offense,  and  there 
would  be  no  occasion  for  section  2,  if  its  provisions  are  not 
intended  to  embrace  those  cases  which  do  not  include 
knowledge  and  purpose  as  elements  of  the  offense. 

These  places,  in  view  of  the  ordinance  making  the  keep- 
ing of  "  such  room  or  place  "  an  offense,  would  be  likely  to 
be  kept  for  the  purpose  secretly,  and  the  general  public 
know  nothing  about  it;  especially  if  "the  room  or  place" 
be  an  ordinary  drug  store,  constantly  resorted  to  for  the 
purchase  of  other  drugs.  Under  this  section  it  would  not 
be  lawful  for  any  person,  whether  Caucasian,  citizen,  or 
other  inhabitant,  to  enter  such  a  place  or  drug  store  for  many 
of  the  ordinary  and  proper  purposes  of  life;  as  to  purchase 
other  goods,  to  collect  bills,  to  transact  any  legitimate 
business,  even  to  see  if  the  unlawful  business  sought  to  be 
prohibited  is  carried  on  there.  To  lawfully  prohibit,  under 
penalties,  the  citizens  or  inhabitants  from  entering  such  a 
place,  innocently,  not  knowing  its  character,  or  for  any  law- 
ful purpose,  and  without  reference  to  its  object,  is,  in  my 
judgment,  entirely  beyond  the  power  of  the  city  of  Modesto. 
It  is  to  prohibit  an  act  which  is  innocent  in  itself,  and  law- 
ful under  the  general  laws  of  the  land,  and  therefore  incon- 
sistent with  the  laws  of  the  land.  It  is  to  put  an  unlawful 
inhibition  upon  the  inalienable  rights  and  liberties  of  the 
citizen;  and  to  commit  him  to  prison  for  doing  so  is  to 
restrain  him  of  his  liberty  without  due  process  of  law,  in 
violation  of  the  fourteenth  amendment  to  the  national  con- 
stitution.  (Ykk  Wo  V.  Hopkins,  118  U.  S.  356.) 

As  purpose  and  knowledge  of  the  character  of  the  place 
are  not  made  elements  of  the  offense,  they  cannot  be  con- 
sidered, and  it  cannot  be  presumed  that  the  petitioner  had 
an  unlawful  purpose  or  knowledge.  But  we  must  take  the 
ordinance  as  we  find  it,  and  the  offense  as  stated  in  the  com- 
mitment; and  under  the  ordinance  we  could  not  discriminate 
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if  the  faots  showing  knowledge  or  pnrpose  did  appear;  bat 
they  do  not.  It  does  not  in  fact  appear  but  that  the  peti- 
tioner was  innocently  visiting  the  room  for  some  proper  pur- 
pose. But  section  2  of  the  ordinance,  I  think,  is  wholly 
Toid,  as  being  beyond  the  power  of  the  city  to  enact,  and 
the  petitioner  is  restrained  of  his  liberty  in  violation  of  the 
constitution  and  laws  of  the  United  States.  He  must  there- 
fore be  discharged. 

The  ordinance  applies  to  all  citizens,  as  well  as  aliens, 
and  deprives  them  of  rights  and  privileges  secured  by  the 
constitution  and  laws  of  the  United  States.  If  directed  only 
against  Chinese,  then  it  would  be  void  under  the  fourteenth 
amendment,  as  discriminating  against  them. 

This  section  would  seem  to  make  it  an  oflfense  for  a  whole- 
sale druggist  in  Modesto  to  sell  opium,  or  any  of  its  prepa- 
rations, to  a  retail  druggist  of  Modesto,  or  of  other  parts  of 
the  worlds  for  the  proper  purposes  of  their  business.  And 
it  is  claimed  to  be  unconstitutional  in  other  particulars, 
wherein  it  is  too  comprehensive,  as  limiting  the  use  of  the 
drug,  as  a  medicine,  for  ailments  not  arising  from  the  use  of 
opium.  It  is  claimed  that  opium,  like  spirits,  in  cases  of 
delirium  tremens,  is  often  the  only  medicine  that  will  save 
the  life  of  a  party  suffering  from  excessive  prior  use.  But 
the  point  already  determined  is  sufficient  for  the  purposes 
of  this  case. 

The  party  being  in  custody  in  violation  of  the  constitution 
of  the  United  States,  this  court  has  jurisdiction  to  discharge 
him  on  habeas  corpus,  notwithstanding  the  fact  that  he  is 
held  by  authority  of  a  judgment  of  a  state  court  (Bev.  St., 
sec.  753;  Ux  parte  Bayall,  117  U.  S.  241);  and  the  case  is 
one  in  which  this  court,  in  the  exercise  of  a  sound  discretion, 
should  discharge  the  petitioner,  within  the  principles  an- 
nounced in  that  case. 

There  are  no  reasons  peculiar  to  the  case  that  would  jus- 
tify putting  the  party  to  the  expensive  and  tedious  process 
of  pursuing  his  remedy  through  all  the  state  courts;  and,  if 
necessary,  by  appeal  to  the  supreme  court  at  Washington, 
three  thousand  miles  away.  To  require  this  in  a  case  that 
seems  clear  would  be  equivalent  to  a  total  denial  of  justice. 
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It  wonld  be  far  better  for  the  petitioner  to  suffer  the  panish- 
ment  imposed,  and  serve  out  his  sentence,  than  to  undertake 
so  onerous  a  task  for  the  vindication  of  his  rights. 
Let  the  petitioner  be  discharged. 


Cahn  and  others  v.  Qung  Wah  Lung  and  others. 

CrROTJiT  Court,  Distmot  op  Galifobnia. 
August  17,  1886. 

1.  Dbpobitions — Coens  — When  AiiLOWABLK  —  Bitissd  Statutbb,  SionoNs 

823,  824 — ^YoLUNTAST  Dismissal  of  Suit.— Where  a  suit  is  Yolontarily 
dismissed  by  the  complainant,  withont  a  submission  or  hearing,  on  a 
settlement  of  the  case  at  complainant's  costs,  with  consent  of  the  defend- 
ant and  the  attorneys  of  both  parties,  the  solicitor's  fees  for  taking 
depositions  are  not  allowable  nnder  Bev,  Stat.,  sees.  823,  824. 

2.  Costs— Special  Agbbkmsnt  —  Solicitob's  Fbbs.  —  Where  a  settlement 

between  parties  to  a  snit  stipulated  that  the  complainants  were  not  to  be 
charged  with  the  defendant's  costs  or  expenses,  and  the  defendant's 
attorney,  being  present,  did  not  object,  the  subsequent  filing  of  a  cost 
bill  against  said  complainants  for  defendant's  solicitor's  fees  is  a  viola- 
tion of  the  agreement. 

3.  Sau — Glebe's  Fees  —  When  Chaboeablb.  —  Clerk's  fees  are  a  proper 

charge  under  a  decree  dismissing  a  case  at  complainant's  costs. 

Before  Sawyer,  Oircnt  Jadge. 
Taxation  op  Costs. 
Mr.  M.  A.  Wheaton,  for  plaintiff. 
Mr.  John  L.  Boone,  for  defendants. 

Sawybb,  Circuit  Jndge.  The  item  of  twenty  dollars,  solici- 
tor's docket  fees,  comes  clearly  within  the  case  of  Mercartney 
Y.  CrUtenden,  24  Fed.  Rep.  401,  and  Wooater  v.  Handy,  23 
Fed.  Bep.  49,  decided  by  Mr.  Justice  Blatchford  on  the 
circuit,  therein  cited,  the  suit  having  been  voluntarily  dis- 
missed by  complainant,  without  a  submission  or  hearing, 
^tth  consent  of  defendant  on  a  settlement  of  the  case. 
TliOBC  rulings  will  be  adhered  to  in  this  court  till  overruled 
by  the  supreme  court.   The  item  must,  therefore,  be  rejectad. 

The  suit  was  dismissed,  as  appears  by  the  final  decree,  on 
motion  of  M.  A.  Wheaton,  solicitor  for  complainant,  at 
complainant's  costs,  and  by  reference  to  the  order  for  a 
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decree  entered  in  the  minntes  of  the  proceedings  of  the 
coarty  on  May  6, 1886,  in  pursuance  of  which  the  final  decree 
-was  entered,  it  appears  that  the  case  was  ordered  to  be  dis- 
missed at  complainant's  costs,  ''  on  motion  of  M.  A.  Whea- 
ton,  Esq.,  solicitor  for  complainants;  John  L.  Boone,  Esq., 
solicitor  for  the  respondent,  being  present  and  consenting 
thereto."  Thus,  the  case  appears  by  the  record  to  have 
been  dismissed  before  coming  to  a  hearing,  on  motion  of 
complainant's  solicitor,  with  the  consent  of  defendant's 
solicitor.  There  having  been  no  hearing,  the  depositions 
taken  were  not  introduced  in  evidence.  The  solicitor's  fees 
for  taking  depositions  are  only  allowed  for  ''  each  deposi- 
tion taken,  and  admiUed  in  evidence.''  (Bev.  Stat.,  sec.  824.) 
And  no  other  compensation  than  provided  for  is  to  be  taxed. 
(Sec.  823.) 

A  deposition  taken  might  be  suppressed  for  some  irregu- 
larity, or  a  depositon,  after  having  been  taken,  might  not  be 
put  in  evidence,  for  the  reason  that  it  may  have  become 
lunecessary,  or  not  being  of  sufficient  importance  to  make 
it  material,  or  for  some  other  cause,  satisfactory  to  the  party 
taking  it.  Where  the  deposition  is  not  put  in  evidence, 
under  such  circumstances,  I  apprehend  that  the  solicitor 
causing  it  to  be  taken  would  not  be  entitled  to  the  statutory 
fee  for  taking  it.  So,  if  for  any  other  sufficient  reason  the 
deposition  taken  is  not  admitted  in  evidence  by  the  court 
upon  the  trial  of  the  case,  it  seems  to  me  not  to  be  within  the 
provisions  of  the  statute  allowing  the  fee  to  the  party  taking 
it,  such  fee  being  allowed  only  for  a  deposition,  *'  taken  and 
admitted  in  evidence  in  a  cause."  The  deposition  in  this 
case  was  not  in  fact  admitted,  or  used,  or  offered,  in  evi- 
dence; and  for  reasons  hereinafter  stated;  and  they  are  not 
literally  within  the  terms  of  the  statute. 

Where  a  defendant  has  been  put  to  the  trouble  and 
expense  of  taking  a  deposition  material  to  his  case,  it  may 
be  that  he  ought  to  have  this  item  of  his  fees  allowed,  if  he 
is  no  party  to  the  exclusion,  and  the  plaintiff  abandons  his 
case  without  the  acquiescence  of  the  defendant,  by  volun- 
tarily dismissing  it.  In  such  case  the  action  of  the  plaintiff 
has  occasioned  the  incurring  of  the  labor  and  expense. 
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Bat  in  this  case  the  record  shows  that,  after  the  deposi- 
tions had  been  taken,  defendant,  by  his  solicitor,  consented 
to  the  dismissal,  and  this  action  obviated  any  necessity  for 
the  nse  of  the  depositions.  Defendant  and  his  solicitor, 
therefore,  appear  to  have  been  consenting  parties  to  the 
dismissal. 

The  uncontradicted  affidavit  on  behalf  of  complainants 
shows,  that  the  case  was  dismissed  in  pursaance  of  a  settle- 
ment between  the  parties  upon  an  agreement  that  defendants 
should  pay  complainants  a  certain  amoact  of  money;  that 
complainats  should  dismiss  the  suit;  that  complaints  should 
give  defendants  a  license  to  use  the  patented  invention;  and 
that  it  was  distinctly  understood  and  agreed  that  the  amount 
of  money  which  defendants  were  to  pay  the  complainants 
was  to  be  the  net  amount,  clear  of  any  and  all  the  defendant's 
costs  or  expenses;  that  the  filing  of  the  present  cost  bill 
is  a  violation  of  this  agreement,  and  that  complainant  has 
fully  carried  out  the  agreement.  The  defendant,  then,  is 
not  entitled  on  his  own  account,  or  for  his  own  benefit,  to 
recover  this  fee.  The  defendant's  solicitor  does  not  deny 
this  allegation,  but  alleges,  that  the  settlement  was  made  by 
the  parties,  themselves,  with  his  knowledge,  however,  and 
he  simply,  without  taking  part,  did  not  interfere;  that  the 
costs  of  solicitors  belonged  to  him,  and  defendant  could 
not  waive  them.  He  does  not  claim  to  have  made  any 
objection  to  the  settlement,  or  the  terms  at  the  time,  and, 
although  present  and  aware  of  the  proceeding  when  the  order 
for  a  decree  was  made,  he  neither  formally  assented,  nor 
dissented.  Upon  this  state  of  facts,  I  think  the  clerk  was 
justified  in  inferring  that  he  assented,  as  recited  in  the  order; 
and,  if  not,  that  the  mistake  is  one  of  which  the  solicitor  has 
no  right  to  complain,  as  he  did  not  himself  see  that  the 
order  was  properly  entered.  Had  the  facts  at  the  time, 
been  called  to  the  attention  of  the  court,  the  decree  would 
have  been  made  without  costs.  Nothing  having  been  said 
about  the  settlement,  or  its  terms,  and  the  complainant  hav- 
ing moved  to  dismiss  the  bill,  the  clerk  very  properly 
inferred  that  the  dismissal,  as  is  usual  in  such  cases,  was  at 
complainant's  costs. 
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Under  the  oircamstances,  I  think  this  item  of  costs  should 
not  be  allowed,  and  it  is  rejected. 

The  only  other  item  excepted  to  is  the  clerk's  fees.  The 
gronnd  of  objection  is.  that  the  case  haying  been  dismissed  by 
the  consent  of  both  parties,  it  was  presumably  settled,  and  no 
costs  ought  to  have  been  adjudged  against  complainant.  But 
the  order  is  in  fact  for  a  decree  of  dismissal  at  complainant's 
cost,  and  the  decree  signed  by  the  judge^  and  enrolled, 
calls  for  costs.  The  term  has  passed,  and,  if  there  is  any 
mistake  in  this  particular,  there  is  nothing  in  the  record  to 
amend  by,  and  it  is  too  late  to  correct  it.  It  is  made  the 
duty  of  solicitors,  by  rule  of  court,  to  draw  their  orders. 
The  very  object  of  the  rule  is  to  secure  a  correct  record. 
If  the  solicitors  leave  these  duties  to  the  clerk  to  perform, 
they  should  see  that  all  orders  and  dercees  in  their  cases  so 
drawn  by  the  clerk,  are  correctly  entered.  If  either  side 
has  suffered  from  this  neglect,  it  is  its  own  fault. 

The  clerk*s  fees  are  allowed,  as  they  are  a  proper  charge 
under  the  decree  as  entered.  Possibly,  upon  a  proper  appli- 
cation and  a  satisfactory  showing,  the  decree  for  this  item 
may  be  ordered  satisfied.  But  the  amount  is  small,  and 
hardly  worth  the  effort,  and  it  is  not  necessary  to  decide  the 
point  now. 

Valensin  v.  Valensin. 

ClBCDTr   COTTBT,   DiSTBICT  OF  CaLIFOBNIA. 

August  22,  1886. 

1.  Husband  and  Wife— Monet  Had  and  RscEiyED— Pboduotb  of  Wife's 

Sepabate  Pbopsbtt. — Where  there  was  an  nnderBtanding  and  agreement 
between  the  parties  that  the  lands  and  other  separate  property  of  both 
husband  and  wife  should  be  worked  and  managed  together,  and  the 
proceeds  of  both  classes  of  property  go  into  a  common  fnnd,  and  be  the 
joint  or  common  property  of  both,  the  wife  cannot  recover  of  her  hus- 
band money  received  by  him  for  the  products  of  her  land,  in  an  action 
at  law  for  *'  money  had  and  received. "  Her  remedy,  if  any  she  has,  is 
in  equity. 

2.  Same— Dealings  Between— Joint  Wobkino  of  Sepabate  Pbopebtt  of 

Each — Poweb  to  Contbact  with  Husband — Civil  Code,  Califobnia, 
Section  158. — The  wife  is  competent  to  enter  into  an  agreement  with 
the  husband  that  the  separate  property  of  each  shall  be  worked  together, 
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and  the  prodnots  go  into  a  oommon  fund,  ander  civil  oode  of  California, 
section  158,  providing  that  *'  either  hnsband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other,  or  with  any  other  person, 
respeoting  property,  which  either  might  if  unmarried." 

Before  Sawteb,  Gironit  Judge. 

Messrs.  Messick  dt  MaanveU  and  Messrs.  Beatiy  &  Denson, 
for  plaintiff. 

Mr.  A.  P.  Catlin  and  Mr.  Henry  Edgerton^  for  defendant. 

Sawyeb,  Oircait  Jndge.  Withont  disonssing  the  question 
saggested  by  the  court,  counsel  not  insisting  on  the  point,  I 
shall  assume  that  the  case,  as  presented,  is  a  proper  one  for 
the  exercise  of  jurisdiction,  and  decide  it  on  its  merits.  The 
action  is  by  the  wife  against  the  husband  for  moneys  had  and 
received,  being  the  proceeds  of  hay  and  grain  raised  upon 
that  portion  of  the  land  occupied  by  the  parties  which  was 
the  separate  property  of  the  wife,  which  proceeds  came  into 
the  hands  of  the  husband.  There  were  adjoining  lands 
occupied  as  a  residence,  and  for  farming  and  stock  raising 
purposes,  a  part  of  which  was  the  separate  property  of  the 
wife,  and  a  part  the  separate  property  of  the  husband.  I 
am  entirely  satisfied,  from  the  evidence,  that  there  was  an 
understanding  and  agreement  between  the  parties  that  the 
lands  and  other  separate  property  of  both  husband  and  wife 
should  be  worked  and  managed  together,  and  the  proceeds 
of  both  classes  of  property  go  into  a  common  fund,  and  be 
the  joint  or  common  property  of  both.  Such  was  the  posi- 
tive testimony  of  defendant,  who  appeared  to  be  a  remark- 
ably candid  and  reliable  witness,  although  a  party;  and  the 
plainti£^  who  was  present  at  the  trial,  did  not  go  upon  the 
stand  to  contradict  him.  The  acts  and  uniform  practice  of 
the  parties  during  all  the  years  prior  to  the  arising  of  this, 
apparently,  first  dispute  between  them,  as  clearly  shown  by 
the  testimony,  are  in  accordance  with  this  theory. 

Both  had  separate  property  in  adjoining  lands,  and  in 
various  other  kinds  of  property,  and  all  this  property  was 
worked  and  improved  together,  and,  except  so  far  as  the 
proceeds  went,  wholly  at  the  expense  of  the  separate  property 
of  defendant.    The  proceeds  were  put  together  in  a  common 
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pool,  aDd  expended  for  the  common  good;  the  wife,  as  well 
as  the  husband,  having  her  own  check-book,  and  drawing 
checks  in  her  own  name,  without  limit,  against  the  income 
arising  from  all  the  property,  and  deposited  in  banks.  These 
lands  of  the  several  parties  were  thrown  into  a  common 
field,  and  the  leases  and  cropping  contracts  for  a  share  of  the 
produce  were  joint  by  husband  and  wife,  covering  both  the 
lands  of  the  husband  and  the  lands  of  the  wife,  as  if  joint 
instead  of  several  owners;  and  it  was  provided  in  the  leases 
signed  by  both  parties,  the  wife  as  well  as  the  husband,  that 
cue-third  of  the  crops  should  be  the  property  of  the  lessors, 
and  not  that  one-third  of  the  crops  raised  on  plaintiff's  land 
should  be  hers,  and  one-third  raised  on  defendant's,  his. 
Joint  mortgages,  joint  powers  of  attorney,  joint  leases,  and 
joint  wills,  were  executed,  including  the  separate  property 
of  both,  and  joint  notes  given  for  moneys  borrowed  for  the 
benefit  of  these  lands.  The  moneys  were  expended  upon  the 
property  of  both.  Large  sums  of  money  of  the  defendant's 
separate  property,  received  from  the  estate  of  his  father  in 
Italy,  were,  from  year  to  year,  expended  to  permanently 
improve  plaintiff's  separate  property,  without  having,  so  far 
as  appears,  any  agreement  as  to  repayment.' 

There  can  be  no  possible  doubt,  upon  the  evidence,  that 
the  understanding  and  uniform  practice  of  the  parties,  for 
seyeral  years  during  the  entire  period  of  their  joint  occu- 
pancy, was  that  the  proceeds  of  the  separate  property  of 
each  should  be  regarded  as  common  property,  in  which  both 
were  jointly,  equally  interested.  The  property  and  its  pro- 
ceeds were  mingled,  with  the  knowledge,  and  apparent 
assent,  of  both.  No  separate  account  was  ever  kept,  and 
no  separation  of  their  property  made.  Both  used  it  and 
treated  it  as  common.  Now,  whether  the  carrying  on  of 
this  business  is  called  a  technical  partnership,  or  whether 
the  parties,  by  mutual  agreement  and  unvaried  practice, 
during  all  the  time  they  lived  together  on  the  lands,  put  the 
proceeds  of  the  property,  and  of  its  management,  into  a 
common  pool,  and  were,  by  mutual  understanding,  co-owners 
and  joint  tenants,  or  tenauts  in  common,  can  make  no  dif- 
ference as  to  a  recovery  in  this  action.     If  not  technically  a 
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partnership,  it  is  esseutiallj  one.  It  is  not  a  proper  subject 
for  an  action  at  law,  for  moneys  had  and  received,  whatever 
the  rights  of  the  parties  may  be  in  equity.  If  plaintiff  is 
entitled  to  recover  in  equity,  it  can  only  be  upon  an  account- 
ing of  all  the  transactions  affecting  the  separate  property  of 
both,  embracing  the  large  amounts  advanced  by  defendant, 
and  expended  in  the  improvement,  permanent  and  other- 
wise, of  plaintiff's  separate  property — larger  than  the  pro- 
ceeds of  plaintiff's  separate  property  claimed  to  have  been 
appropriated  by  defendant — taken  as  one  entire,  continuous 
business  transaction,  extending  through  the  several  years 
that  elapsed  during  this  understanding  and  practice.  It 
would  be  unjust,  after  the  large  expenditures  of  defendent's 
separate  funds  for  the  improvememnt  of  plaintiff's  real 
estate  had  been  made,  and  the  permanent  benefits  received, 
to  single  out  the  last  two  years  of  a  continuous  partnership, 
or  otherwise  joint  business  transactions,  extending  over  six 
or  eight  years,  and  allow  her  the  profits  of  her  property, 
thus  improved,  for  the  limited  time  left  after  his  expendi- 
tures had  been  incurred,,  and  at  the  same  time  cut  off,  under 
the  statute  of  limitations,  as  is  sought  to  be  done,  the  de- 
fendant's right  to  recover  all  his  advances  prior  to  the  two 
years.  Should  an  accounting  be  had,  it  is  apparent,  from 
the  evidence,  that  more  money  of  defendant  has  been  appro- 
priated to  the  use  of  the  plaintiff  in  improving  her  separate 
estates  than  has  been  received  by  defendant  from  the  pro- 
ceeds of  plaintiff's  property,  which  she  now  seeks  to  recover. 
The  proceeds  of  the  grain  and  hay  in  question  should  be 
regarded  as  but  the  last  items  of  a  continuous  transaction 
and  account,  in  which  there  ha^e  been  no  settlements  or 
rests. 

It  does  not  even  appear  affirmatively  to  what  purpose  the 
proceeds  of  plaintiff's  grain  and  hay  sued  for  has  been 
applied.  It  may  have  been  for  the  common  good.  It  was,  at 
all  events,  under  the  understanding  and  practice  of  the  par- 
ties, a  common  fund;  and,  being  so,  a  recovery  cannot  be 
had  in  this  form  of  action  at  law.  If,  under  the  agreement 
and  practice,  these  proceeds  were  to  be  regarded  as  essen- 
tially partnership  property,  a  suit  at  law  will  not  lie  for 
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them.  {B088  V.  Cornell,  45  Cal.  133.)  And,  if  it  be  common 
property,  the  wife  cannot  sue  at  law  for  it.  It  is,  in  that 
case,  under  the  legal  control  of  the  husband.  (Greiner  v. 
Greiner,  68  Cal.  115.)  If  there  is  any  right  of  recovery  in 
the  wife  during  coverture,  the  remedy  must  be  in  equity, 
and  not  in  an  action  at  law,  for  money  had  and  received. 

That  the  wife  is  competent  to  enter  into  such  arrangement 
with  her  husband,  respecting  his  and  her  separate  property, 
and  the  proceeds  thereof,  as  clearly  appeared  to  have  exi^^ted 
in  this  case,  seems  unquestionable,  under  our  code.  ''Either 
husband  or  wife  may  enter  into  any  engagement  or  transac- 
tion taith  the  other,  or  with  any  other  person,  respecting 
property,  which  either  might  if  unmarried."  (Civil  code, 
sec.  158;  Alexander  y.  Bouton,  55  Cal.  19.) 

On  the  grounds  indicated,  there  must  be  findings  and 
judgment  for  defendant  as  to  the  matter  alleged  in  the  com- 
plaint, and  for  the  plaintiff  as  to  the  counter  claims  set  up 
in  the  answer.  Let  there  be  a  judgment  that  plaintiff  take 
nothing  as  to  the  matters  alleged  in  the  complaint,  and  that 
defendant  take  nothing  as  to  the  affirmative  matter  and 
counter  claims  set  out  in  the  answer,  and  for  costs  against 
plaintiff. 

The  United  States  v.  Carlos  D.  Reed  and  George 

Eccles. 

Circuit  Court,  District  op  Greoon. 

September  3,  1886. 

1.  LAin>,    AoBicLLTiTBAii   OB   MiNKBAL.  —  Notwithstanding  there  Ib  some 

measure  of  gold  deposited  in  a  tract  of  land,  it  is  subject  to  entry  under 
the  homestead  law,  as  agricultural  land,  if  under  the  circumstances,  as 
they  exist  or  may  reasonably  be  expected  or  produced,  it  is  more  valuable 
for  agriculture  than  mining. 

2.  RioBT  OP  Wat  otib  Homestead.  —  The  aflBdavitof  an  applicant  for  an 

entry  under  the  homstead  law,  that  the  application  is  not  made  "  for  the 
use  or  benefit  of  any  other  person,"  is  not  contradicted  or  falsified  by  the 
fact  that  the  applicant  has  already  promised  to  concede  a  right  of  way 
over  the  premises  for  a  neighborhood  road. 

3.  AyriDAvrr  that  Land  is  not  Used  ob  Claimed  fob  Mining  Pubposes. — 

The  statute  only  reserres  lands  on  which  there  are  known  mines  from 
entry  under  the  homstead  law,  and  admitting  that  an  applicant  for  an 
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entry  nnder  said  law  may  be  required  to  Bwear  that  the  land  in  question 
is  nut  uHeii  or  cliiimed  for  miniu*^  purposes,  and  that  if  the  oath  is  false 
the  af&ant  is  guilty  of  perjury,  yet  his  entry  id  not  thereby  vitiated. 

Before  Deady,  District  Judge. 
Mr.  Lewis  McArthur  and  Mr.  B,  F.  Dowell,  for  the  plaintiff. 
Mr.  Bu/vs  Mallory,  for  the  defendants. 

Deady,  J.  On  April  4,  1883,  the  district  attorney  com- 
menced this  suit  on  behalf  of  the  United  States  against  the 
defendants,  Carlos  D.  Reed  and  George  E.  Eccles,  to  set 
aside  a  patent  issued  to  the  former  for  the  northeast  quarter 
of  the  northwest  quarter  of  section  thirty-one,  in  township 
thirty-seven  south,  of  range  two  west,  of  the  Wallamet  meri- 
dian, and  situate  in  Jackson  county,  Oregon. 

The  patent  was  issued  on  a  homestead  entry  made  on 
September  2,  1880,  under  section  2289  of  the  revised  statutes, 
and  commuted  for  cash  on  April  26,  1881,  under  section 
2301  of  said  statutes. 

The  bill  alleges  that  the  land  was,  and  is,  mineral  and  not 
agricultural,  and  is,  and  was  at  the  date  of  such  entry,  more 
vjiluable  for  mining  than  agricultural  purposes,  to  the 
knowledge  of  the  patentee,  and  was  therefore  not  subject  to 
entry  as  a  homstead;  and,  also,  that  the  defendant  Heed 
agreed  with  certain  persons,  who  were  squatted  on  the  lands, 
to  make  them  deeds  for  some  small  portion  thereof,  when  he 
obtained  his  patent,  including  their  cabins  and  gardens, 
provided  they  did  not  make  him  any  trouble  in  the  land 
office. 

The  testimony  was  taken  in  the  form  of  depositions  before 
notaries  at  Jacksonville.  It  is  quite  voluminous  and  con- 
tradictory. That  of  the  plaintiff  is  largely  irrelevant  and 
immaterial,  while  much  of  it  is  written  in  almost  colorless 
ink,  so  that  it  has  really  been  a  grievous  task  to  read  it. 

Briefly,  the  facts  are:  The  premises  are  situate  about  a 
*  mile  west  of  Jacksonville,  in  the  forks  of  Jackson  creek. 
For  twenty  years,  from  the  fall  of  1851,  the  bed,  lateral 
gulches  and  immediate  banks  of  this  creek  and  its  tribu- 
taries within  said  section  thirty-one  were  mined  more  or  less 
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for  gold.     Daring  the  first  half  of  this  period  the  yield  was 
generally  good,  and  in  some  instances  very  great. 

The  mining  ground  in  and  on  the  three  forks  of  this  creek 
within  this  forty  acres  was  very  rich.  It  was  worked  over 
early  in  the  fifties,  and  was  afterward  worked  over  and  over, 
first  by  white  men  and  then  by  Chinese,  prior  to  1878,  when 
it  was  considered  worked  out  and  abandoned. 

The  defendant  Eeed  has  been  a  miner  and  farmer  in  that 
vicinity  for  more  than  twenty-five  years.  In  1878  he  bought 
of  a  squatter,  for  two  hundred  and  fifty  dollars,  a  small  house, 
garden  and  orchard  in  the  northeast  corner  of  the  tract,  and 
moved  on  the  same  with  his  family,  where  be  has  resided 
ever  since,  engaged  in  improving  the  property  and  making 
a  home  there,  by  clearing  the  ground,  making  fences,  build- 
ing, planting  grapes,  fruit  trees,  and  gardening,  and  occa- 
43ionally  mining  further  up  the  creek  for  money  to  pay 
expenses. 

On  September  2,  1880,  Beed  applied  at  the  land  office  at 
Boseburg  to  enter  the  tract  in  question,  as  a  homestead, 
and  filed  with  his  application  the  usual  "non-mineral  affi- 
davit," to  the  efi'ect  that  the  land  was  not  mineral  but 
agricultural,  and  that  no  portion  thereof  was  being  worked 
or  claimed  for  mining  purposes  under  the  customs  and  rules 
of  the  mining  district;  and  on  April  26,  1881,  he  applied  to 
the  register  and  receiver  to  commute  his  homestead  entry 
under  section  2301  of  the  revised  statutes,  and  at  the  same 
time  filed  a  "non-mineral  affidavit"  to  the  same  effect  as 
the  former  one;  which  application  was  allowed,  and  on  mak- 
ing the  required  proof  of  residence  and  cultivation,  and  the 
payment  of  one  dollar  and  twenty-five  cents  an  acre  therefor, 
a  certificate  of  purchase  was  issued  to  him,  upon  which  a 
patent  was  thereafter  issued  on  March  10,  1883. 

At  the  time  Reed  settled  on  the  premises,  three  other 
persons  were  occupying  small  portions  thereof  as  squatters, 
namely,  JoIhi  Donegan  and  his  wife,  Louis  Poperick  and  * 
Eli  Warnack.  The  Donegans  lived  in  a  cabin  on  the  north 
edge  of  the  tract,  with  one  or  two  acres  enclosed,  and  used 
for  an  orchard  and  garden,  and  had  been  there  most  of  the 
time  since  1872— the  husband  being  engaged  in  blacksmith- 
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ing  and  the  wife  in  washing.  Louis  Poperick  had  a  little 
twelve  by  fourteen  cabin  about  the  center  of  the  tract,  spoken 
■  of  in  the  testimony  as  a  *' chicken-coop,"  with  a  bit  of 
garden  near  by,  where  he  had  lived  since  1874,  and  at  one 
time  claimed  and  worked  some  mining  ground  on  the  tract. 
On  January  8,  1878,  Poperick  and  Donegan  jointly  leased 
to  a  Chinaman  named  Wong  Goon,  in  consideration  of  one 
hundred  and  ten  dollars  in  hand  paid,  for  fifteen  years,  two 
placer  mining  claims,  one  hundred  yards  square  each,  and 
lying  on  the  southwest  side  of  the  right  band  fork  of  Jack- 
son creek  and  on  this  tract  of  land,  and  thereafter  Poperick 
never  mined  on  the  premises,  but  worked  a  claim  further 
up  the  creek.  The  lease,  as  is  well  understood,  was  in  effect 
a  sale;  and  the  transaction  was  put  in  that  form,  because 
the  Chinese,  not  being  entitled  to  become  citizens  of  the 
United  States,  could  not  hold  mining  ground  in  their  own 
right.  Within  two  years  thereafter,  and  before  the  entry 
of  Beed,  the  Chinese  abandoned  the  claims  as  worthless; 
Eli  Warnack  had  a  house  and  less  than  an  acre  of  ground 
enclosed  near  the  forks  of  the  creek. 

Before  commuting  his  entry  and  making  his  final  proof, 
Beed  told  these  parties,  in  effect,  that  if  they  did  not  make 
him  any  trouble  about  his  patent,  he  would,  after  the  same 
was  issued,  give  them  their  several  possessions. 

Early  in  the  year  1882,  one  William  Moody  and  Edmond 
and  David  Curtis  formed  a  partnership  to  work  over  the  old 
dirt  in  the  bed  of  the  right  hand  fork  of  the  creek,  and 
applied  to  Eeed  for  permission  to  do  so,  which  he  gave 
them.  After  working  a  couple  of  seasons,  without  success, 
they  abandoned  the  enterprise,  and  Edmond  Curtis,  who 
furnished  the  money  to  carry  it  on,  returned  to  his  home  in 
Indiana. 

Early  in  1882,  one  James  P.  Goodall,  an  old  wandering 
visionary  miner  and  out-of-door  pauper  of  Jackson  county, 
sent  affidavits  to  the  commissioner  of  the  general  land  office, 
tending  to  show  the  mineral  character  of  the  land  in  ques- 
tion. Whereupon,  the  commissioner,  under  date  of  Feb- 
ruary 21, 1882,  wrote  to  the  register  and  receiver  authorizing 
an  investigation  of  the  question,  which  was  had — the  affi- 
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davits  used  therein  being  taken  before  a  notary  at  Jackson- 
ville, among  which  were  Donegan's,  Poperick's  and  Good- 
all's,  to  the  mineral  character  of  the  land.  On  November 
14,  1882,  the  register  and  receiver  reported  to  the  commis- 
sioner that  Goodall  had  failed  to  prove  his  allegation,  and 
no  appeal  being  taken  from  their  action,  the  commissioner, 
on  January  11,  1883,  wrote  the  register  and  receiver  that 
their  decision  had  become  final,  and  the  land  was  thereby 
''adjudged  non-mineral  in  its  character,''  and  the  patent 
was  issued  accordingly. 

Pending  the  controversy  in  the  fall  of  1882,  Goodall  un- 
dertook to  locate  a  mining  claim  on  the  left  hand  fork  of  the 
creek,  near  the  northwest  corner  of  the  tract,  and  did  some 
work  in  opening  or  repairing  ditches,  but  took  out  no  gold. 

After  the  patent  was  issued  Goodall  wrote  to  an  agent 
of  the  general  land  office  at  Koseburg,  reiterating  the 
charge  that  the  land  was  mineral,  and  hence  this  suit. 

Before  the  patent  was  issued,  Warnack  turned  over  his 
house  to  Patrick  Byan,  on  a  debt  he  owe'd  him,  with  the 
understanding  that  Beed  would  relinquish  to  him  the  land 
contained  in  the  enclosure — about  seven-eighths  of  an  acre — 
when  the  patent  issued,  which  he  did  in  consideration  of 
one  dollar.  B.eed,  however,  refused  to  make  any  conve}- 
ance  to  Poperick  or  the  Donegans,  because  they  did  not 
keep  their  word,  but  as  witnesses,  and  otherwise,  made  him 
trouble  and  expense  in  his  contest  with  Goodall;  and  because 
in  the  meantime  Donegan  and  his  wife  had  separated,  and 
each  claimed  the  conveyance  to  the  exclusion  of  the  other. 
Meanwhile,  on  August  8, 1883,  the  defendant,  George  Eccles, 
purchased  the  property,  including  a  lot  of  household  furni- 
ture, of  Donegan  for  one  hundred  and  fifty  dollars. 

The  land  in  question  is  generally  high  and  rolling,  with 
some  low,  level  patches  on  the  creek.  Much  of  it  is  covered 
with  a  heavy  growth  of  young  timber.  The  soil  is  a  red- 
dish sandy  loam,  and  is  well  adapted  to  fruit  raising.  Reed 
never  attempted  to  do  any  mining  on  the  ground.  At  the 
commencement  of  this  suit,  the  improvements  of  the  de- 
fendant Reed  were  worth  about  one  thousand  two  hundred 
dollars,  and  consisted  of  an  enclosure  of  about  two  acres. 
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containing  a  substantial  dwelling  house  and  outbuildings, 
and  an  orchard  of  about  one  hundred  and  forty  trees — 
including  the  apple,  pear,  plum  and  peach — most  of  which 
are  bearing  fruit,  of  a  good  size  and  quality,  and  some  of 
which  are  six  to  ten  inches  in  diameter;  two  acres  enclosed 
with  a  good  fence,  in  which  are  planted  several  hundred 
grape  vines;  and  a  field  of  eight  or  ten  acres,  grubbed 
and  fenced  with  three  thousand  rails,  made  at  an  average 
distance  of  three-fourths  of  a  mile  from  the  place,  to  clear 
which  was  worth  not  less  than  twenty  dollars  per  acre.  In 
1885  this  field  was  plowed  and  sown  to  oats. 

The  proceeding  before  the  register  and  receiver,  between 
Goodall  and  Reed,'  was  set  up  in  the  answer  as  a  bar  to  this 
suit,  and  excepted  to  by  the  plaintiff  for  impertinence.  The 
exception  was  allowed,  on  the  ground  that  the  United  States 
was  not  a  party  to  the  proceeding,  and  therefore  not  bound 
by  the  result.  (See  U.  S.  v.  Minor,  114  U.  S.  233.)  And  as 
to  the  authority  of  the  commissioner  to  institute  such  a  pro- 
ceeding, see  Smith  v.  Ewing,  11  Sawy.  56. 

No  land  is  subject  to  entry  as  a  homestead  unless  it  is 
subject  to  pre-emption.  (R.  S.,  sec.  2289.)  And  no  "lands 
on  which  are  situated  any  known  salines  or  mines,"  are 
subject  to  pre-emption.  (R.  8.,  sec.  2258;  and  see  R.  S., 
sec.  2302.) 

A  patent  issued  on  a  pre-emption  or  homestead  entry  for 
land  on  which  any  known  salines  or  mines  are  situated,  is 
void.  {^Mortoyi  v.  Neln'aska,  21  Wall.  674.)  And  a  suit  in 
equity  can  be  maintained  by  the  United  States  to  cancel  the 
same.     {McLaughlin  v.  U.  S.,  107  U.  S.  526.) 

Tiie  nature  and  extent  of  the  deposit  of  precious  metals  \ 
which  will  make  a  tract  of  land  **  mineral  "  or  constitute  a 
**mine"  thereon,  within  the  meaning  of  the  statute,  has  not 
been  judicially  determined.  Attention  is  called  to  the 
question  in  McLaughlin  v.  U.  S.,  supra,  528,  but  no  opinion 
is  expressed. 

The  land  department  appears  to  have  adopted  a  rule,  that 
if  the  land  is  worth  more  for  agriculture  than  mining,  it  is 
not  mineral  land,  although  it  may  contain  some  measure  of 
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gold  or  silver;  and  the  bill  in  this  case  is  drawn  on  thai 
theory  of  the  law. 

In  my  judgment,  this  is  the  only  practicable  rule  of  de- 
cision that  can  be  applied  to  the  subject.  Nor  can  account 
be  taken  in  the  application  of  this  rule,  of  profits  that  would 
or  might  result  from  mining  nnder  other  and  more  favorable 
conditions  and  circumstances,  than  those  which  actually 
exist  or  may  be  produced  or  expected  in  the  ordinary 
course  of  such  a  pursuit  or  adventure  on  the  land  in 
question. 

For  instance,  it  appears  that  the  water-shed  of  Jackson 
creek  is  limited,  and  the  volume  of  water  therein  compara- 
tively small.  Some  of  the  witnesses  are  of  the  opinion  that 
the  whole  forty  acres  might  be  profitably  mined,  if  an 
unlimited  supply  of  water  could  be  procured  for  that 
purpose. 

But  in  determining  the  question  of  whether  the  land  is 
mineral  or  not,  such  contingencies,  possibilities  or  even 
probabilities  cannet  be  considered.  Practically  they  are  no 
part  of  the  case.  The  only  water  that  can  be  taken  into  the 
account,  as  a  means  of  working  this  land  for  gold,  is  the 
water  of  Jackson  creek,  and  that  has  never  been  sufficient 
for  mining  on  any  part  of  the  premises,  except  in  the  bed  of 
the  stream,  and  the  gulches  and  banks  near  by  when  the 
deposit  was  comparatively  heavy;  and  even  then  for  only  a 
portion  of  the  year.  This  ground  has  been  well  known  and 
prospected  by  miners  for  thirty-five  years,  and  if  there  was 
any  gold  left  in  it,  that  could  be  obtained  in  paying  quanti- 
ties by  any  reasonable  means,  it  would  have  been  taken  out 
long  ago.  The  very  fact  that  no  one  has  ever  attempted  to 
get  any  water  on  the  ground  in  addition  to  what  flows 
through  Jackson  creek,  is  a  convincing  circumstance  to 
show  that  it  cannot  be  done,  or  that  the  gold  in  the  ground 
is  not  worth  the  venture.  Indeed,  a  glance  at  the  plat  of 
the  public  survey  will  show  that  the  only  running  water 
within  a  mile  of  the  ground  is  Walker  creek,  a  small  stream 
to  the  northward,  which  the  evidence  tends  to  show  was  long 
since  appropriated  to  the  use  of  the  Willow  creek  mines, 
some  miles  to  the  north  of  Jacksonville. 
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The  truth  is  the  mines  on  and  about  this  ground  were 
practically  worked  out  long  since;  and  the  land  has  no 
appreciated  value,  except  for  agricultural  purposes.  Occa- 
sionally, some  one  who  prefers  to  gamble  on  the  chance  of 
finding  a  nugget,  to  a  fair  day's  wages  for  an  honest  day  s 
work,  may  be  found  loitering  about  the  old  cabins  and 
working  wistfully  among  the  debris  of  former  washings,  in 
the  vain  hope  of  finding  an  easy  living,  if  not  a  fortune. 

I  suppose  there  are  thousands  of  acres  of  land  in  Southern 
Oregon  and  Northern  California  in  the  same  condition,  and 
the  sooner  it  is  understood,  that  it  is  open  to  the  occupation 
of  the  farmer,  the  better  it  will  be  for  the  country. 

Forty  acres  of  this  land,  cleared  and  planted  in  vegetables, 
vines  and  fruit  trees,  furnishing  a  permanent  home  and  sure 
support  for  an  industrious  farmer  and  his  growing  family, 
is  worth  more  to  the  state  in  a  social  and  economic  point  of 
view,  than  all  the  mining  or  gold  on  the  creek  twice  told. 
On  such  foundations,  rather  than  the  vagrancy  and  uncer- 
tainty of  mining  for  the  precious  metals,  social  order  and 
good  government  are  most  surely  built  and  sustained. 

An  effort  was  made  in  the  evidence  to  show  that  there  are 
lodes  of  gold-bearing  quartz  on  this  land,  but  the  proof  fell 
far  short  of  the  mark.  It  does  appear  that  there  was  some 
quartz  rock  near  this  ground  which  was  pretty  thoroughly 
tested  for  gold  many  years  ago,  and  abandoned  as  non-pay- 
ing, and  the  machinery  used  in  the  process  hauled  away. 

My  conclusion  on  this  branch  of  the  case  is  that  at  the 
time  of  Beed's  settlement  on  and  entry  of  the  land  there 
were  no  mines  thereon  within  the  meaning  of  the  statute, 
and  that  the  land  was  therefore  agricultural  and  subject  to 
entry  under  the  homestead  act.  Neither  do  I  find  that  the 
land  or  any  portion  thereof  was  then  actually  being  mined 
or  claimed  for  mining  purposes  by  any  one.  And  if  this 
were  otherwise,  the  mere  fact  of  such  work  or  claim  was  not 
Kufiicient  to  withdraw  the  land  from  entry  under  the  home- 
Ktead  law,  if  the  land  was  not  in  fact  mineral — was  worth 
more  for  agriculture  than  mining.  True,  the  oath  required 
of  the  settler  by  the  land  department,  contains  the  averment 
that  no  portion  of  the  land  is  claimed  or  used  for  mining 
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purposes.  Bat  this  can  only  be  justified,  as  a  cross-exami- 
nation of  the  settler,  for  the  purpose  of  ascertaining  the 
material  and  ultimate  fact,  of  whether  the  land  is  actually 
mineral  or  not.  The  statute  does  not  reserve  any  land  from 
entry,  as  a  homestead,  simply  because  some  one  is  foolish 
or  visionary  enough  to  claim  or  work  some  portion  of  it  as 
mineral  ground,  without  any  reference  to  the  fact  of  whether 
there  are  any  paying  mines  on  it  or  not.  Nothing  short  of 
known  mines  on  the  land,  capable,  under  ordinary  circum- 
stances, of  being  worked  at  a  profit,  as  compared  with  any 
gain  or  benefit  that  may  be  derived  therefrom  when  entered 
under  the  homestead  law,  is  sufficient  to  prevent  such  entry. 
Mere  mineral  prospect  or  hope,  however  pleasing  or  auspi- 
cious, shall  not  keep  the  land  from  the  plow  or  the  pruning- 
hook,  and  it  is  well  that  it  does  not. 

If  the  settler  should  swear  falsely  in  the  matter  of  the  land 
being  claimed  or  worked  for  the  precious  metals,  he  might, 
if  the  question  is  a  proper  one  to  be  asked  under  the  cir- 
cumstances, be  punished  for  perjury;  but  in  the  absence  of 
any  statute  giving  it  that  effect,  such  falsehood  would  not 
vitiate  his  entry  nor  render  his  patent  void  or  liable  to  can- 
cellation. 

The  affidavit  of  the  applicant  for  a  homestead  entry  must 
contain  the  averment  that  such  entry  is  not  made  ^'for  the 
use  or  benefit  of  any  other  person."  There  is  no  allegation 
in  the  bill  that  Beed  made  this  affidavit,  but  it  may  be 
inferred  that  he  did  from  the  facts  stated  and  the  nature  of 
the  transaction — and  doubtless  he  did.  The  arrangement 
with  the  squatters,  Donegan,  Poperick  and  Warnack,  was 
subsequent  to  the  affidavit  and  before  proving  up.  There 
is  no  reason  then  to  doubt  the  truth  of  the  affidavit  or  that 
the  entry  was  made  for  the  sole  use  and  benefit  of  the  affiant. 

But  these  squatters  had  no  right  on  the  premises,  as 
against  the  United  States  or  any  one  claiming  under  any 
law  thereof.  The  land  was  open  to  homestead  entry,  and 
the  fact  that  these  people  were  squatted  about  on  it  did  not 
prevent  any  one  who  was  qualified  and  saw  fit  to  purchase 
it  from  the  United  States,  from  becoming  the  owner  thereof 
and  evicting  them  as  trespassers.    But  Eeed  was  aware  that 
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some  portion  of  the  tract  had  once  been  mineral  land,  and 
he  might  naturally  sappose  that  these  people,  Avhen  they 
found  they  were  liable  to  lose  their  holdings,  would  try  to 
make  him  trouble  in  the  land  office.  To  avoid  this,  and,  as 
I  think,  out  of  sympathy  for  them,  he  assured  them  that  if 
they  did  not  make  him  trouble  he  would  give  them  their 
little  holdings,  not  amounting  to  five  acres  altogether,  at 
the  price  he  paid  for  it.  Not  that  he  knew  it  was  mineral 
land,  and  was  trying  to  buy  their  silence,  but  for  fear  that 
they  might  put  him  to  the  trouble  and  expense  of  proving 
that  it  was  not,  as  was  subsequently  done  before  the  land 
office,  and  is  now  beiog  done  here  again. 

Indeed,  this  matter  is  comparatively  of  such  little  signifi- 
cance or  value  that  it  might  be  summarily  dismissed,  on  the 
maxim — de  minimis  non  carat  lex. 

Along  with  this  matter  is  another  which  cuts  a  consider- 
able figure  in  the  evidence  in  t(ie  case.  At  the  time  the 
arrangement  was  made  with  Donegao,  Beed  promised  to 
allow  certain  other  parties  a  way  across  his  homestead,  to  an 
adjoining  piece  of  land  they  were  about  to  purchase  from 
Donegan.  Eeed,  it  appears,  is  still  willing  to  give  the  right 
of  way  in  a  certain  place,  while  they  insist  on  the  road  run- 
ning in  front  of  his  house,  which  will  destroy  his  little  yard. 
These  parties  are  men  of  means  and  position  in  that  commu- 
nity, and  the  evidence  tends  to  show  that  they  are  behind 
this  suit  and  have  employed  private  counsel  to  conduct  it 
for  the  purpose  of  crushing  Beed  into  submission  to  their 
demands  or  punishing  him  for  refusal,  by  making  the  land 
cost  him  much  more  than  it  is  worth. 

Which  of  the  parties  is  in  the  right  of  this  matter  I  do 
not  care  to  inquire.  The  county  court  of  Jackson  county  is 
the  proper  tribunal  to  settle  the  location  of  the  road,  if  the 
parties  cannot  agree  about  it. 

But  I  cannot  refrain  fram  saying,  in  passing,  that  it  seems 
an  unworthy  use  of  the  great  name  of  the  United  States, 
that  private  parties  should  be  allowed  to  maintain  a  suit 
therein,  to  cancel  the  patent  of  an  industrious  settler,  who, 
by  the  sweat  of  his  brow,  has  made  this  mineral  waste  '*  to 
bud  and  blossom  like  the  rose, "  because  he  will  not  yield 
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them  a  particular  roadway  across  his  land — even  if  he  had 
ever  promised  to  do  so. 

Nor  do  I  think  an  agreement  or  understanding  with  a 
neighbor  for  a  roadway  over  a  homestead  conflicts  with  the 
affidavit  of  the  applicaut,  that  the  same  is  taken  for  his 
** exclusive  use  and  benefit."  Every  one  holds  his  property 
subject  to  such  easements;  and  an  applicant  for  a  homestead 
may  certainly  come  to  an  agreement  on  the  subject  with 
those  interested  before  making  his  entry  without  laying 
himself  liable  to  the  imputation  that  he  is  falsely  entering 
land  in  his  own  name  for  the  use  and  benefit  of  another. 
Indeed,  congress  has  expressly  declared  (B.  S.,  sec.  2288) 
that  an  applicant  or  occupant  under  the  pre-emption  or 
homestead  law  may  convey  a  right  of  way  for  a  railway 
across  the  pre-emption  or  homestead  without  thereby  vitiat- 
ing his  right  to  perfect  his  title.  And  doubtless  it  should 
be  held  that  an  agreement  for  a  public  or  private  way,  to  be 
laid  out  over  it,  is  within  the  equity  of  this  statute. 

There  is  no  equity  in  the  bill,  and  it  must  be  dismissed; 
and  I  only  regret  that  I  cannot  give  the  defendant  a  decree 
for  costs  and  disbursements. 


The    Oregonian   Railway    Company  v.  The    Oregon 
Railway  &  Navigation  Company. 

Same  v.  Same.     Same  v.  Same.     Same  v.  Same. 

CiBciuT  Court,  District  op  Oregon. 

Skptbmbbk  13,  1886. 

1.  BuBDEN  OF  Pboof. — The  complaint  stated  that  a  lease  was  exeoated  by  the 
officers  of  the  defendant  corporation  in  pursuance  of  a  resolution  duly 
passed  by  its  board  of  directors;  the  answer  admitted  the  execution  of 
the  lease  under  the  corporate  seat,  but  alleged  that  the  meeting  at  which 
the  resolution  was  passed  authorizing  such  execution,  was  held  without 
a  quorum;  the  reply  denied  knowledge  or  information  concerning  the 
want  of  a  quorum  sufficient  to  form  a  belief:  Heldt  that  the  burden  of 
proof  is  on  the  defendant. 

2  Batification  of  Lease. — A  corporation,  like  a  natural  person,  may  ratify 
any  act  which  it  .can  perform;  and  the  entry  into  the  possession  of  a 
leased  road  in  pursuance  of  a  lease  executed  by  its  officers  without  due 
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anthority,  and  operating  the  same  and  paying  the  rent  therefor,  as  reserved 
in  said  lease,  is  ample  evidence  of  the  ratification  thereof. 

3.  Estoppel — Judoxemt  bt  Default. — A  judgment  for  want  of  an  answer 

to  a  complaint,  is  a  conclusive  determination  between  the  parties  to  the 
action  of  every  matter  well  pleaded  therein  and  necessary  to  such 
judgment. 

4.  Distinct  Demamds. — A  claim  for  a  semi-annual  installment  of  rent  arising 

on  a  covenant  in  a  lease  of  a  railway  for  ninety-six  years,  is  a  separate 
and  distinct  demand  from  a  claim  for  a  semi-annual  installment  of  money, 
due  under  another  covenant  in  said  lease,  and  appropriated  thereby  to 
the  payment  of  the  expense  of  maintaining  the  corporate  organization  of 
the  lessor. 

Before  Deadt  District  Judge. 

Mr.  Earl  C.  Bronaugh,  and  Mr.  John  W.  WhcUley,  for  the 
plaintiff. 

Mr.  Charles  B.  Bellinger ^  for  the  defendant. 

Deady,  J.  These  cases  were  before  this  court  (11  Sawy. 
664)  on  (1)  motion  to  strike  out  portions  of  the  answer;  (2) 
demurrers  to  so  much  of  the  answers  as  controverted  or 
denied  the  corporate  existence  of  the  plaintiff  and  its  right 
to  have  and  exercise  the  powers  and  privileges  claimed  by 
it,  and  the  power  of  the  defendant  to  take  and  have  a  lease 
of  the  plaintiff's  road;  and  (3)  demurres  to  the  second  and 
third  replies  to  the  special  defense  in  the  answers  of  the 
illegality  of  the  meeting  of  the  directors,  at  which  the 
resolution  authorizing  the  execution  of  the  lease  was  passed, 
when  the  demurres  to  the  replies  were  overruled  and  the 
motions  and  demurrers  to  the  answers  were  so  far  allowed 
(11  Sawy.  564)  as  left  the  cases  for  trial  on  the  issues  of 
fact  arising  on  the  several  replies  to  the  special  defense  (1) 
denying  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief;  (2)  a  ratification  of  the  lease  by  the  defend- 
ant; and  (3)  two  prior  adjudications  of  the  question  of  the 
validity  and  binding  force  and  effect  of  the  lease;  and  the 
issues  made  by  the  replies  in  numbers  1120  and  1143  to  the 
special  defense  of  a  recovery  in  a  former  action  on  the  same 
cause  of  action,  denying  the  same. 

On  May  17th  the  cases  were  heard  by  the  court  without  a 
jury  and  submitted  for  decision.  Briefly  stated,  the  first 
special  defense  is  as  follows:   The  alleged  lease  was  not 
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executed  by  the  authority  of  the  defendant's  board  of 
directors,  for  that,  at  and  before  the  date  thereof — August 
1,  1881 — said  board,  consisted  of  eleven  persons,  four  of 
whom  ''assumed  to  hold  a  special  meeting  of  said  board," 
whereat  the  resolution  authorizing  the  execution  of  said 
lease  was  passed;  that  thereafter  the  president  of  the  defend- 
ant's board  of  directors  signed  its  name  to  said  lease,  and 
the  assistant  secretary  thereof  affixed  its  corporate  seal 
thereto;  and  that  none  of  the  members  of  said  board  had 
notice  of  such  meeting,  which  was  not  a  regular  or  stated 
one. 

It  is  not  alleged  in  terms,  in  this  defense,  that  this  meeting 
was  illegal  or  unauthorized,  or  that  it  was  without  the  power 
to  pass  the  resolution  in  question.  But  on  the  argument,  it 
was  assumed  that  such  was  the  case  without  question,  under 
the  corporation  act  of  the  state.  This  act  provides  (Or. 
Laws,  pp.  526-7,  sees.  9,  11),  that  the  powers  of  a  corpora- 
tion **  are  exercised"  by  the  directors,  and  that  **  the  powers 
vested  in  the  directors  may  be  exercised  by  a  majority  of 
them;  and  any  less  number  may  constitute  a  quorum  at  all 
regular  or  stated  meetings  authorized  by  the  by-laws  of  the 
corporation,  in  all  cases,  when  either  the  directors  or  incor- 
porators shall  have  filed  with  the  secretary  of  state  and 
county  clerk  a  written  statement,  designating  such  less 
number  sufficient  to  form  a  quorum." 

The  facts  alleged  in  this  defense  are  controverted  by  the 
denial  of  the  plaintiff.  No  evidence  was  offered  on  the 
matter  by  either  party,  each  contending  that  the  burden  of 
proof  is  on  the  other.  In  my  judgment,  the  burden  of  proof 
in  this  respect  is  on  the  defendant.  It  affirms  a  particular 
state  of  facts,  which  if  true,  overcome  the  prima  fade  case 
made  by  the  admission  of  the  execution  of  the  writing  by  its 
president  and  secretary,  under  its  corporate  seal.  The  issue 
is  found  for  the  plaintiff. 

The  evidence  in  support  of  the  reply  of  ratification  is  full 
and  convincing,  and  leaves  no  room  for  doubt. 

Among  other  things,  it  appears  that  on  October  3, 1881,  the 
manager  of  the  defendant  issued  and  circulated  the  following 
printed  circular : ''  The  railroad  and  fixtures  of  the  Oregonian 
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Bailway  Company,  limited,  having  been  turned  over  to  the 
Oregon  Bailway  and  Navigation  Company,  under  the  lease, 
J.  M.  Fillmore,  superintendent,  and  officers  and  employees 
subordinate  to  him,  will  retain  their  present  positions  until 
further  notice,  and  report  to  the  undersigned.  C.  H.  Pres- 
cott,  manager." 

On  October  1,  1882,  the  president  of  the  defendant's 
board  of  directors  made  his  third  annual  report  to  the 
stockholders  of  the  corporation  for  the  year  ending  June  30, 
1882.  This  report  was  published  in  pamphlet  form,  together 
with  an  appendix  signed  by  the  vice  president  and  secretary 
of  the  board,  and  generally  circulated  among  the  stock- 
holders; and  on  October  1,  1883,  a  similar  report  and 
appendix  for  the  year  ending  June  30,  1883,  was  made, 
published  and  circulated  in  like  manner.  In  both  these 
reports  the  mileage  operated  by  the  defendant  during  the 
year  by  rail  and  water  is  given,  and  the  road  of  the  plaintiff 
is  mentioned  under  the  head  of  "leased  lines."  In  the 
accounts  given  of  the  receipts  and  disbursements  of  the 
defendant  in  the  appendices,  the  earnings  and  expenses  of 
this  road  are  stated  and  the  rent  paid  for  the  same — the 
amount  being  one  hundred  and  twelve  thousand  seven 
hundred  and  sixty  dollars  and  forty  cents  in  1882,  and  one 
hundred  and  forty-five  thousand  four  hundred  and  twenty- 
nine  dollars  and  twenty-eight  cents  in  1883.  Annexed  to 
the  report  of  1883  is  a  map  of  the  defendant's  "  system,  its 
branches  and  allied  lines,''  on  which  the  plaintiff's  road  is 
represented  in  blue,  as  a  part  of  the  **  Oregon  Bailway  and 
Navigation  Company's  lines." 

On  May  1,  1882,  at  a  regular  meeting  of  the  defendant's 
board  of  directors,  the  purchase  of  the  warehouses  on  the 
line  of  the  plaintiff's  road  from  the  Oregonian  Warehouse 
Company  was  authorized  and  the  leasing  of  the  same  to 
James  Steele  &  Co.  provided  for. 

A  corporation,  like  a  natural  person,  may  ratify  any  act  of 
its  agent  or  any  one  professing  to  act  by  its  authority,  which 
ir  has  the  power  to  perform.  (Eureka  Co.  v.  Bailey  Co,,  11 
Wall.  491;  Gold  Mining  Co.  v.  National  Bank.  96  U.  S.  644; 
JVitt  V.  Mayor,  5  Bob.  (N.  Y.)  259;  The  K  C.  Society  v.  The 
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I^Mcopal  Church,  1  Pick.  375;  P.  B.  M.  Co.  y.  D.8.&G. 
B.  By.  Co.,  7  Sawy.  67. 

Batification  takes  place  when  one  person  adopts  a  contract 
made  for  him  or  in  his  name,  wkicli  is  not  binding  on  him, 
becanse  the  one  who  made  it  was  not  daly  authorized  to  do 
so.  Batification  is  a  question  of  fact;  and  in  the  great  ma- 
jority of  instances  turns  on  the  conduct  of  the  principal  in 
relation  to  the  alleged  contract  or  the  subject  of  it,  from 
which  his  purpose  and  intention  thereabout  may  be  reason- 
ably inferred.  (Story  on  Agency,  sees.  253-260.)  And 
generally,  deliberate  and  repeated  acts  of  the  principal, 
with  a  knowledge  of  the  facts,  that  are  consistent  with  an 
intention  to  adopt  the  contract  or  inconsistent  with  a  con- 
trary intention,  are  sufficient  evidence  of  ratification. 

In  this  case,  any  one  of  the  several  acts  of  the  defendant 
is  sufficient  evidence  of  ratification.  In  the  two  years  next 
succeeding  the  lease  there  were  two  annual  meetings  of  the 
stockholders,  at  each  of  which  a  board  of  directors  was 
elected,  to  whom  the  fact  and  results  of  operating  this  road 
as  a  leased  one  were  fully  reported,  without,  so  far  as 
appears,  a  question  or  objection  from  any  one.  Indeed,  no 
one  seems  to  have  thought  that  there  was  anything  that 
needed  ratifying;  and  on  the  whole  case,  it  does  not  even 
now  appear  that  there  was.  The  entry  into  possession  of 
the  road  and  the  payment  of  rent  in  pursuance  of  the  terms 
of  the  lease,  by  the  directors,  who  are  the  corporation,  is  of 
itself  plenary  evidence  of  ratification  of  the  lease  by  the  de- 
fendant.    This  issue  must  be  found  for  the  plaintiff. 

The  facts  contained  in  the  other  two  replies  to  this  defense 
are  stated  fully  in  11  Sawy.,  supra,  570-2. 

The  records  of  the  prior  actions  have  been  introduced  in 
evidence  by  the  plaintiff.  And  I  think  they  sustain  the 
conclusion  of  the  replies,  that  the  defendant  is,  on  account 
of  judgmenj»  therein,  estopped  to  allege  this  defense  in  this 
action. 

The  judgment  set  up  in  the  first  of  these  replies  was  given 
in  this  court  in  an  action  between  these  parties  commenced 
on  June  28,  1884,  for  an  installment  of  rent  alleged  to  be 
due  under  the  lease  on  May  15,  1884.     In  the  amended  com- 
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plaint  thereiD  it  is  alleged  that  the  defendant  was  dnlj 
aathorized  by  its  ''articles  of  incorporation  and  by  the 
resolution  of  its  board  of  directors  "  to  execute  said  lease. 
In  the  third  amended  answer  the  defendant  denies  "  that  it 
ever  had  or  has  the  power  or  right  or  franchise  to  purchase 
or  lease  any  railroad  in  the  state  of  Oregon,"  and  denies  the 
demise  of  the  road  to  it  by  the  plaintiff,  but  admits  that  its 
president  and  assistant  secretary  signed  the  writing  in  ques- 
tion and  affixed  thereto  its  corporate  seal,  and  alleges  that 
neither  of  said  officers  had  authority  to  execute  such  writing 
on  behalf  of  the  defendant;  and  that  the  state  of  Oregon 
did  not  consent  to  such  or  any  lease  of  said  road. 

To  this  defense  the  plaintiff  demurred,  and  on  considera- 
tion thereof  the  court  gave  judgment  for  the  plaintiff. 

If  the  plaintiff  had  gone  to  trial  on  this  defense,  eTidence 
might  have  been  given  on  the  trial,  on  the  question  of 
whether  the  officers  of  the  defendant  were  authorized  by  a 
resolution  of  the  directors  to  execute  the  lease;  and  if  it 
appeared  that  the  question  was  submitted  to  the  jury,  the 
finding  and  judgment  would  be  conclusive  on  the  point  in 
any  subsequent  action  between  the  parties. 

But  the  order  or  judgment  sustaining  the  demurrer  ta 
this  defense,  determines  nothing  but  what  is  necessary 
thereto  (Or.  Code  C.  P.,  sec.  726),  namely,  that  under  the 
statute  and  its  articles  of  incorporation,  the  defendant  had 
power  to  ttike  the  lease.  Add  to  this  the  admission  in  the 
defense,  that  the  lease  was  executed  by  the  president  and 
secretary  of  the  corporation  under  its  corporate  seal,  and 
nothing  appearing  or  being  alleged  to  the  contrary,  presum- 
ably it  was  lawfully  done  by  the  authority  of  the  directors. 
{Bank  v.  Dandridge,  12  Whea.  70;  McKeon  v.  Citizens  By. 
Co.,  42  Mo.  79.) 

And  as  a  matter  of  fact  that  was  the  only  question  con- 
sidered by  the  court.  This  defense,  that  the  resplation  was 
not  passed  at  a  legal  meeting  had  not  then  been  mooted. 
Bat  the  final  jud^^ment  in  the  case  was  given  on  the  com- 
plaint for  want  of  an  answer  as  by  default.  By  this  judg- 
ment every  fact  well  pleaded  in  the  complaint  and  necessary 
to  sustain  it,  was  determined  according  to  the  statement 
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thereof  in  the  complaint.  The  rule  is  laid  down  in  Bigelow 
on  Estoppel  (p.  27)  as  follows:  '*  Judgment  by  default,  like 
judgment  on  contest,  is  conclnsive  of  all  what  it  actually 
professes  to  decide,  as  determined  from  the  pleadings.'' 

In  the  case  in  question,  it  was  alleged  in  the  complaint 
that  the  officers  of  the  defendant  who  executed  this  lease 
were  duly  authorized  to  do  so,  by  a  resolution  of  its  board 
of  directors.  This  was  a  material  allegation  and  an  element 
of  the  plaintiff's  right  to  recover.  And  I  think  ,it  is  not 
open  to  further  controversy  between  these  parties,  and  that 
the  defendant  can  not  now  be  heard  to  gainsay  it. 

I  do  not  question  but  that  the  defendant  in  this  or  any 
actibn  subsequent  to  the  first  one  on  this  lease,  may  contro- 
vert this  allegation  by  matter  in  confession  and  avoidance 
thereof.  But  in  my  judgment  it  is  estopped  to  do  so  by  a 
direct  denial  or  any  averment  inconsistent  with  the  fact  that 
such  a  resolution  was  formally  passed  by  the  defendant's 
board  of  directors. 

The  judgment  set  up  in  the  third  reply  was  given  in  this 
court  in  an  action  commenced  on  June  25,  1885,  for  three 
several  installments  of  expense  money,  which  the  defendant, 
in  and  by  said  lease,  covenanted  to  pay  the  plaintiff,  in  addi- 
tion to  the  rental,  on  May  15  and  November  11,  1884,  and 
May  16,  1885,  for  the  purpose  of  enabling  it  ''to  keep  up 
its  corporate  organization  and  to  pay  its  officers  and  office 
expenses."  On  July  21,  the  defendant  answered  the  com- 
plaint, alleging  that  on  March  18th,  the  plaintiff  had  com- 
menced two  actions  and  on  June  11, 1885,  a  third  one  for  the 
three  semi-annual  installments  of  rent  falling  due  under 
said  lease  at  corresponding  periods  with  the  installments  of 
expense  money  sued  for  in  the  action,  and  that  said  actions 
were  still  pending.  To  this  answer  there  was  a  demurrer, 
which  being  overruled,  judgment  was  given  for  the  plaintiff 
for  the  sum  sued  for,  as  by  default. 

The  only  question  determined  on  the  demurrer  is,  that  the 
pendency  of  the  prior  actions  for  rent  was  not  a  bar  to  the 
one  for  the  expense  money;  but  the  final  judgment  for  want 
of  an  answer  determined  whatever  was  necessary  to  sustain 
the  same,  including,  in  my  judgment,  the  allegation  that 
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the  lease  was  executed  by  the  defendant  *s  president  and 
secretary  in  pursuance  of  a  resolution  duly  passed  by  its 
board  of  directors. 

The  case  of  CromwdL  v.  County  of  Sa^amento,  94  U.  S. 
351,  is  cited  by  counsel  for  defendant  in  support  of  the 
proposition  that  a  judgment  by  default  is  only  an  admission 
for  the  purposes  of  the  case,  and  is  not  conclusive  of  any 
matter  in  another  action  on  a  different  claim  or  demand 
between  the  same  parties. 

The  point  decided  in  that  case  had  no  relation  to  a  judg- 
ment by  default.    Briefly  it  was  this: 

A  party  is  not  estopped  in  an  action  on  interest  Coupons, 
attached  to  bonds  issued  by  the  defendant  county,  to  prdve, 
if  necessary,  that  he  acquired  the  same  for  value  before 
maturity,  because  in  a  former  action  against  said  county,  on 
other  coupons  attached  to  bonds  of  the  same  series,  he 
failed  to  make  such  proof,  and  therefore  had  judgment  against 
him. 

The  opinion  of  the  court,  by  Mr.  Justice  Field,  is  learned 
and  instructive,  and  considers  the  doctrine  of  estoppel  by 
adjudication  in  various  phases  and  at  some  length.  But 
the  reason  of  this  particular  ruling  must  be,  that  in  the 
nature  of  things  and  of  the  case,  there  was  no  ground  for 
presuming  or  inferring  that  the  plaintiff  acquired  the  coupons 
sued  on  in  each  action,  at  the  same  time,  and  under  the  same 
circumstances. 

But  a  judgment  in  the  first  action,  that  the  bonds  were 
absolutely  valid  or  invalid,  would  have  been  conclusive  in 
any  subsequent  action,  between  the  same  parties,  on  any 
bond  or  its  coupons  of  the  same  series  or  transaction. 
(Behit  V.  Morgan^  6  Wall.  619.)  In  my  judgment,  the  issues 
arising  on  these  two  replies,  must  be  found  for  the  plaintiff. 

I  admit,  the  questions  involved  are  not  free  from  difficulty, 
and  what  I  have  heretofore  characterized  as  the  '^  conglom. 
erate  **  style  of  the  answer,  has  not  made  them  any  less  so. 
And  if  the  binding  force  of  the  lease  was  not  so  clearly  estab. 
lished  by  the  evidence  on  the  issue  of  ratification,  and 
rested  on  the  force  and  effect  of  these  adjudications  alone,  I 
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confess  I  would  give  jadgment  for  the  plaintifiF  with  some 
hesitation. 

For  it  may  be  that  an  admission  or  determination  on 
judgment  by  default,  that  the  lease  was  executed  in  pursu- 
ance of  a  resolution  passed  at  a  meeting  of  the  defendants 
board  of  directors,  ought  not,  and  does  not,  conclude  the 
defendant  on  the  question  of  whether  such  meeting  was  a 
legal  one  generally,  and  if  so,  whether  it  was  qualified, 
under  the  circumstances,  to  pass  this  particular  resolution. 
But  thinking  that  everything  requisite  to  the  legality  of  the 
meeting,  and  its  power  to  pass  the  resolution  is  fairly  implied 
and  incFuded  in  the  admission  or  determination  that  the 
officers  of  the  defendant  were  duly  authorized  to  execute 
the  lease  by  a  resolution  of  its  board  of  directors,  I  have 
concluded  otherwise. 

In  the  second  special  defense,  contained  in  the  answers 
in  the  actions  numbered  1120  and  1143,  it  is  alleged  that  on 
July  29^  1885,  in  an  action  then  pending  in  this  court, 
between  the  parties  hereto,  ''for  the  same  cause  of  action 
as  that  set  forth  in  the  complaint  herein,"  judgment  was 
duly  given,  against  the  defendant  herein,  for  the  sum  of  four 
thoasand  twenty-eight  dollars  and  thirty-two  cents,  witli 
costs  and  disbursements  amounting  to  twenty-seven  dollars; 
which  jadgment  was  in  August  following  fully  satisfied  by 
the  defendant  herein. 

In  the  reply  thereto,  the  plaintiff  denies  that  in  any  action 
whatever  between  the  parties  hereto,  for  the  same  cause  of 
action,  any  judgment  was  given  against  the  defendant  for 
four  thousand  and  twenty-eight  dollars  and  thirty-two  cents, 
or  any  other  sum;  and  denies  that  the  plaintiff  ever  com- 
menced any  other  action  than  this  against  the  defendant  for 
the  cause  of  action  set  forth  in  the  complaint  herein.  The 
evidence  shows  that  the  judgment  mentioned  in  the  defense, 
is  the  one  given  in  the  action  already  referred  to,  which  was 
commenced  on  June  25,  1885,  to  recover  the  several  install- 
ments of  expense  money,  falling  due  under  the  lease  on  May 
15  and  November  11,  1884,  and  May  15,  1885.  The  action 
numbered  1120,  was  commenced  on  March  18,  1885,  for  an 
installment  of  rent  falling  due  on  November  11,  1884,  and 
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the  one  numbered  1143  on  June  11,  1S85,  for  an  installment 
of  rent  falling  due  on  May  15,  1885. 

From  this  statement,  it  appears,  in  short,  that  on  July  29, 
1885,  when  the  judgment  was  obtained  in  the  action  for  the 
installments  of  expense  money,  these  two  actions  for  install- 
ments of  rent  were  pending;  and  that  they  were  also  pend- 
iug  when  the  former  action  was  commenced. 

If  the  action  in  which  the  judgment  was  given  was  for 
the  same  cause  of  action  as  that  on  which  the  pending 
actions  are  brought,  such  judgment  is  a  bar  thereto.  In 
Hughes  v.  Dundee  M.  T.  L  Co,,  11  Sawy.  545,  this  court 
held  that  a  claim  by  an  attorney  for  services  to  a  loan  com- 
pany, as  its  regular  attorney  during  a  period  of  years,  con- 
stituted but  one  cause  of  action,  and  that  a  recovery  in  an 
action  for  part  of  the  claim  was  a  bar  to  an  action  for  the 
remainder. 

In  the  course  of  the  opinion  of  the  court  (11  Sawy.  549), 
it  said: 

"  The  defense  is  not  an  estoppel,  but  a  bar,  founded  on  a 
rule  of  public  policy,  as  just  and  expedient  as  the  statute 
of  limitations.  This  rule  declares,  that  no  one  ought  to 
be  twice  vexed  for  the  same  cause — nemo  debet  bis  vexaripro 
eadem  causa.  It  assumes  that  it  is  better  that  a  plaintiff 
who  wantonly  or  negligently  splits  a  claim  into  parts  for  the 
purpose  of  suit,  should  lose  one  of  them,  than  that  the 
adverse  party  should  be  needlessly  harassed  by  litigating 
in  detail,  matters  that  could  and  should  have  been  deter- 
mined in  one  action." 

But  it  is  not  always  easy  to  decide  whether  two  or  more 
items  or  claims  constitute  one  or  more  demands  or  causes  of 
action;  and  the  decisions  of  the  courts,  as  might  be  expected, 
are  not  harmonious  on  the  subject.  In  some  cases  the 
courts  have  undertaken  to  prescribe  a  test  of  indivisibility, 
as  that  two  or  more  items  constitute  but  one  demand,  if  the 
same  evidence  is  applicable  in  whole  or  part  to  both,  or  if 
they  all  arise  out  of  one  contract  or  transaction.  {Taylor  v.. 
Castle,  42  Cal.  372;  Secor  v.  Sturgis,  16  N.  Y.  558.) 

But  these  tests  have  not  been  found  satisfactory,  and  each 
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^ase  must  be  decided  largely  on  its  own  circumstances. 
(Dulaney  v.  Payne,  101  111.  332.) 

On  this  point  counsel  for  the  defendant  cites  Be/ormed 
P.  D,  Church  V.  Brown,  54  Barb.  191.  This  is  an  extreme 
case,  and  the  ruling  in  it,  that  where  several  claims  payable 
at  different  times  arise  out  of  the  same  contract  or  transac- 
tion, all  that  are  due  must  be  included  in  the  same  action; 
and  a  recovery  in  an  action  on  any  one  will  bar  a  recovery 
in  a  subsequent  action  on  the  others  or  any  of  tbem,  has 
been  practically  reversed  in  the  court  of  appeals  in  Perry  y. 
Dickinaon,  85  N.  Y.  345,  in  which  it  was  held  that  after  a 
recovery  in  an  action  for  a  wrongful  dismissal  of  the  plain- 
tiff from  the  defendant's  employ  the  plaintiff  might  still 
maintain  au  action  to  recover  the  wages  earned  by  him  and 
due  and  payable  before  such  wrongful  dismissal. 

In  Dulaney  v.  Payne,  101  111.  325,  it  was  held  that  a  recov- 
ery in  an  action  on  a  stipulation  in  a  promissory  note  for  the 
payment  of  interest  on  the  principal  sum  therein,  one  year 
after  the  note  became  due,  was  not  a  bar  to  a  subsequent 
action  for  said  sum.  The  interest  and  the  principal  were 
considered  distinct  demands,  arising  on  distinct  contracts 
and  constituting  distinct  causes  of  action,  which  the  plain- 
tiff might  unite  in  one  action  or  not  at  his  pleasure. 

In  Sparhawk  v.  JVills,  6  Gray,  163,  it  was  held,  on  a  bill 
to  redeem  certain  premises  mortgaged  to  secure  the  pay- 
ment of  a  promissory  note,  payable  '*iu  one  year  with 
interest  annually,''  that  the  principal  debt  was  not  merged 
in  a  judgment  obtained  for  one  year  of  such  interest  after 
the  note  became  due.  And  in  Andover  Savings  Bank  v. 
Adams,  1  Allen  28,  it  was  held  that  a  judgment  for  installments 
of  interest  on  a  note  after  the  same  became  due,  did  not  bar  a 
subsequent  action  for  the  principal. 

In  Merchants'  Ins.  Co.  v.  Algeo,  31  Pa.  st.  446,  it  was  held, 
that  a  recovery  in  an  action  on  a  breach  of  a  covenant  in  a 
written  instrument  is  no  bar  to  recovery  in  another  action 
on  the  same  instrument  for  another  breach;  and  although  it 
is  not  stated  in  the  report  in  so  many  words,  that  the  breach 
43ued  on  in  the  subsequent  action  had  occurred  before  judg- 
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ment  was  obtained  in  the  first  one,  it  is  plainly  so  implied 
from  the  circumstances. 

In  Mcintosh  y.  Lown,  49  Barb.  550,  it  was  held  that  where 
a  lease  contained  several  distinct  covenants,  and  daring  the 
term,  there  was  a  breach  of  two  of  them,  namely,  to  keep 
the  buildings  in  repair  and  to  build  one  hundred  and 
twenty-five  rods  of  fence,  that  such  breaches  constituted 
distinct  causes  of  action,  and  a  recovery  in  an  action  on 
one  of  them,  after  the  expiration  of  the  lease,  was  no  bar 
to  a  subsequent  action  on  the  other.  In  the  course  of  the 
opinion  it  is  said  that  these  two  covenants  ' '  are  as  entirely 
distinct  as  if  they  were  contained  in  separate  written  con- 
tracts." 

The  lease  in  this  case  is  a  voluminous  document  with 
many  distinct  stipulations  and  provisions.  The  first  clause 
contains  the  grant  of  the  road  to  the  defendant  for  the  term 
of  ninety-six  years,  it  ''  yielding  and  paying  therefor  during 
the  said  term  the  yearly  rent  of  twenty-eight  thousand  pounds 
sterling,"  to  be  paid  in  equal  half-yearly  installments,  on 
May  15th  and  November  11th  in  each  year,  in  advance.  By 
clause  five  the  defendant  covenants  to  pay  ''  the  yearly  rent 
hereinbefore  reserved"  in  the  manner  specified;  and  by 
clause  twenty-two  the  defendant  covenants  to  pay  the  plain- 
tiff ''every  year  during  the  term,  at  the  same  time  and  place 
as  the  rental  herein  specified,  the  sum  of  six  hundred 
pounds  sterling  money,  for  the  purpose  of  enabling  the 
lessors  to  keep  up  their  corporate  organization  and  to  pay 
their  officers  and  office  expenses." 

In  my  judgment,  on  both  principle  and  authority,  the 
rent  and  expense  money  provided  for  in  this  lease  are  dis- 
tinct demands  arising  on  distinct  contracts.  And  the  mere 
fdct  that  they  are  included  in  the  same  instrument  and  are  a 
part  of  the  same  transaction  and  made  payable  at  the  same 
time  and  place  does  not  make  them  otherwise. 

And  primarily,  they  are  distinct  demands,  because  it 
appears  to  have  been  the  will  and  pleasure  of  the  parties  to 
the  transaction  that  they  should  be  so.  It  was  easy  enough  to 
have  added  the  six  hundredpounds  sterling  to  thetwenty-eight 
thousand  pounds  sterling,  and  make  it  all  rent,  and  payable  as 
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such,  but  the  parties  who  arranged  the  lease  for  reasons  best 
known  to  themselves,  saw  proper  to  provide  otherwise.  The 
defendant  is,  or  was  at  the  date  of  the  lease,  equally  inter- 
ested with  the  plaintiff  in  keeping  up  the  latter's  corporate 
organization  and  thereby  maintaining  the  existence  of  its 
lessor.  Otherwise  the  plaintiff's  organization  might  lapse 
and  the  road  be  taken  possession  of  by  the  mortgagees  or 
the  state.  And  it  is  not  difficult  to  imagine,  in  view  of  what 
might  happen  in  this  connection  during  a  period  of  ninety- 
six  years,  that  it  was  thought  best  to  provide  in  the  lease  for 
the  payment  of  a  specific  sum  for  this  very  purpose,  so  that 
the  defendant  might  compel  its  application  thereto  for  its 
own  protection. 

The  parties  to  this  transaction  have,  ex  industria,  dis- 
tinguished these  payments  in  name  and  purpose,  and  the 
law  is  not  so  arbitrary  or  unjust  as  to  make  them  one  indi- 
visible demand  and  compel  the  plaintiff  to  sue  for  them  in 
one  action.  For  the  convenience  of  the  plaintiff,  the  law 
will  allow  it  to  unite  a  claim  for  rent  and  expense  money  in 
one  action  (Code  C.  P.  sec.  91);  but  the  parties  for  their 
own  purposes  and  convenience,  made  them  distinct  demands, 
and  therefore  the  law  will  not  compel  it  to  so  unite  them. 

This  issue  must  also  be  found  for  the  plaintiff. 

And  the  conclusion  of  law  from  the  premises  is  that  the 
plaintiff  is  entitled  to  recover  of  and  from  the  defendant 
the  sum  demanded  in  each  action,  namely,  in  number  1120, 
sixty-eight  thousand  one  hundred  and  thirty-one  dollars, 
with  legal  interest  from  November  11,  1884;  in  numbers 
1143  and  1178,  the  same  sum,  with  interest  thereon  from 
May  15  and  November  11, 1885,  respectively;  and  in  number 
1179,  one  thousand  four  hundred  and  fifty-nine  dollars  and 
ninety-five  cents,  with  interest  from  November  11,  1885, 
together  with  costs  and  disbursements. 

Evidence  was  also  introduced  on  the  trial  by  the  plaintiff, 
to  prove  the  organization  and  corporate  existence  and  power 
of  the  plaintiff.  The  evidence  consists  of  the  depositions 
of  Thomas  Thornton  and  David  Ferguson,  of  Dundee,  Scot- 
land; the  former  being  a  solicitor  in  that  country  of  thirty- 
three  years  standing,  and  the  latter  an  accountant  and  secre- 
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tary  of  the  plaintiff  siDce  May  17,  1880,  and  John  Beid,  of 
Edinburgh,  a  Scottish  advocate  and  the  registrar  of  joint 
stock  companies  in  Scotland,  under  the  British  statute. 
''  The  companies  act  of  1862/'  and  the  amendments  of  1867 
and  1877,  and  the  exhibits  thereto  annexed.  The  deposi- 
tions were  taken  under  a  commission  of  this  court,  dated 
October  8,  1884,  in  the  action  numbered  1035,  and  then 
pending  in  this  court  between  the  same  parties.  (Code  of 
C.  P.,  sec.  819.) 

From  this  evidence  it  satisfactorily  appears  that  the  plain- 
tiff was  duly  organized  under  said  companies  act,  on  April 
30,  1880,  with  power  to  construct,  own,  operate,  lease  or 
otherwise  dispose  of  the  road  in  question,  and  that  a  cer- 
tificate to  that  effect  was  duly  made  and  issued  to  it  by  the 
registrar  of  joint  stock  companies,  under  said  act,  on  May 
4,  1880.     {Dundee  M.  T.  L  Co.  v.  Cooper,  11  Sawy.  503.) 

But  I  am  not  advised  that  there  is  any  issue  in  the  plead- 
ings on  this  point  since  the  allowance  of  the  demurrers  to 
the  answers. 

However,  if  the  plaintiff  *s  counsel  think  they  are  entitled 
to  a  finding  in  this  matter,  they  can  have  it. 


i 
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Circuit  Court,  District  op  Oregon. 
September  20,  1886. 

Illxgal  Tax  Caused  by  Oveb  Valuation  op  Propbety.— The  defendant 
Portland,  by  its  proper  officers,  deliberately  yalned  the  mortgages  of  the 
plaintififs  for  municipal  taxation  at  double  the  value  it  did  all  other  lands 
for  such  purpose,  and  levied  a  tax  thereon  accordingly,  "which  was  paid 
by  the  plaintiffs,  under  protest,  to  an  officer  charged  with  the  duty  of 
collecting  the  same  on  a  warrant  addressed  to  him  by  the  defendant, 
having  the  force  and  effect  of  an  execution  against  the  property  of  the 
plaintiffs.  Utld^  that  the  persons  charged  with  the  valuation  of  the 
plaintiff's'  property  had  jurisdiction  of  the  subject,  and  the  proceeding 
was  quasi- judicial,  and  therefore  the  result  reached  is  so  far  oonclusive 
that  the  legality  of  it  cannot  be  questioned  in  an  action  at  law  to  recover 
back  the  one -half  of  said  tax  as  illegal. 

Before  Deady,  District  Judge. 

Mr.  Earl  C.  Broimngk,  for  the  plaintiffs. 
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Mr.  Zera  Snow  and  Mr.  Albert  U.  Tanner^  for  the 
defendant. 

Deadt,  J.  This  action  is  brought  to  recover  the  sum 
of  five  hundred  and  eightj-six  dollars  and  eighty  cents, 
paid  to  the  defendant  on  April  9,  1885,  as  taxes  levied  on 
certain  mortgages  owned  by  the  plaintiffs  on  real  property 
in  Portland. 

The  plaintiffs  are  British  subjects,  and  the  defendant  is  a 
municipal  corporation  of  the  state  of  Oregon. 

It  is  alleged  in  the  complaint  that  the  defendant,  in  the 
jear  1885,  for  the  purpose  of  monicipal  taxation,  assessed 
and  valued  the  plaintiffs'  mortgages  on  real  property  within 
its  limits  at  one  hundred  and  thirty  thousand  four  hundred 
dollars,  and  levied  a  tax  thereon  of  one  thousand  one 
hundred  and  seventy-three  dollars  and  sixty-nine  cents. 
That  in  the  course  of  said  assessment  the  defendant  valued 
the  real  property  within  its  limits,  other  than  mortgages,  at 
"not  exceeding  one- third  of  its  real  and  true  value,"  while 
the  mortgages  of  the  plaintiffs  were  valued  **  at  two-thirds  of 
their  real  or  true  value."  That  on  April  9,  1885,  said  taxes 
had  become  delinquent,  and  a  warrant  issued  by  the 
defendant  for  their  collection  was  then  in  the  hands  of  the 
chief  of  police,  whose  duty  it  was  to  execute  the  same. 
That  said  officer  threatened  to  levy  upon  aLd  sell  said 
mortgages  unless  said  taxes  were  immediately  paid,  where- 
upon, and  in  consequence  of  said  threat,  the  plaintiffs,  on 
April  11,  1885,  did,  under  protest  in  writing,  pay  said  taxes 
to  said  officer,  who  thereafter  paid  the  same  to  the  defend- 
ant; and  that  no  other  or  greater  sum  was  justly  payable  to 
the  defendant  on  account  of  said  mortgages  and  as  taxes 
thereon,  than  five  hundred  and  eighty-six  dollars  and 
eighty  cents,  wherefore  the  plaintiffs  are  entitled  to  recover 
back  the  sum  of  five  hundred  and  eighty-six  dollars  and 
eighty  cents,  and  interest  thereon  from  the  date  of  payment. 

The  defendant  demurs  to  the  complaint,  for  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  defendant  is  authorized  (Char.,  sec.  37)  within  the 
city  **  to  assess,  levy  and  collect  taxes  "  for  municipal  pur- 
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poses  on  all  property  taxable  by  law  for  state  or  coanty 
purposes.  The  assessment  is  made  (Char.,  sec.  63)  by 
copying  the  list  of  taxable  property  from  the  assessment 
roll  of  the  coanty  with  the  Talnation  fixed  thereto,  by  the 
assessor.  The  council  has  power  to  equalize  such  assess- 
ment, and  any  person  feeling  himself  aggrieved  thereby 
may  apply  thereto  to  have  the  same  revised.  Delinquent 
taxes  are  collected  (Char.,  sees.  132-3)  by  warrant  addressed 
to  the  chief  of  police,  which  warrant  has  the  force  and  effect 
of  an  execution  against  the  property  of  the  delinquent. 

The  payment  of  this  tax  was  compulsory,  and  if  it  is 
illegal  the  plaintiffs  are  entitled  to  recover  it  back  without 
reference  to  the  protest.  The  tax  was  demanded  by  an  officer 
armed  with  a  warrant  for  its  collection.  (The  Mariposa  Co. 
V.  Bowman,  Deady  228;  Heiidy  v,  Soule^  id.  402;  BaUway  Co. 
V.  Commissioners,  98  U.  S.  541. 

It  is  admitted  that  the  plaintiffs'  mortgages  were  subject 
to  assessment  and  taxation  for  municipal  parposes.  (Ses. 
L.,  1882,  p.  64,  Mumford  v.  Sexvdl,  11  Or.  67;  Crawfoi^dv. 
Linn,  id.  482;  Mortgage  Tax  Cases,  11  Sawy.  92.) 

The  assessment  and  levy  in  question  is  a  quasi-judicial 
proceeding;  and  the  subject  matter  being  within  the  juris- 
diction of  the  defendant,  its  action,  so  long  as  no  rule  or 
principle  is  violated,  cannot  be  questioned  collaterally. 
The  remedy  for  any  mere  over  valuation  of  the  property 
incident  to  the  infirmity  of  human  judgment  is  an  appeal  to 
the  council,  as  provided  by  statute.  (TJie  B.  &  S.  By,  Co. 
V.  The  Board  of  Supervisors,  48  N.  T.  93;  Cooley  on  Taxa- 
tion, 2d  ed.,  748.) 

But  an  over  valuation  of  property,  which  is  the  result  of 
improper  motives  on  the  part  of  those  charged  with  the  duty 
of  making  or  revising  the  assessment  or  the  adoption  of  a 
rule  of  valuation  designed  to  operate  unequally  on  a  class  in 
violation  of  the  constitutional  requirement  of  uniformity 
may  be  corrected  in  equity  by  an  injunction  against  the 
collection  of  the  excess  on  the  payment  of  what  is  justly 
due.  (Gummings  v.  National  Bank,  101  U.  S.  153;  Mort-- 
gage  Tax  Cases,  11  Sawy.  92;  Cooley  on  Taxation,  2d 
ed.,  784.) 
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It  is  admitted  by  the  demarrer  that  in  the  assessment  of 
mortgages  within  its  jurisdiction  the  defendant  systemat- 
ically and  deliberately  valued  them  double  as  high  as  other 
lands,  for  no  other  reason  than  that  they  represented  money 
loaned.  To  prevent  the  injury  resulting  to  themselves  from 
this  illegal  action,  the  plaintiffs  might  have  proceeded  at  law 
by  a  writ  of  review,  on  the  ground  that  the  assessment  was 
purposely  made  in  violation  of  the  law  requiring  a  ' 'uniform 
and  equal  rate  of  assessment  and  taxation."  (Or.  Con.,  art. 
IX,  sec.  1;  Gooley  on  Taxation,  2d  ed.,  758.)  Or  they  might 
have  paid  the  one-half  of  the  tax  and  proceeded  in  equity  to 
enjoin  the  collection  of  the  remainder.  (Cumminga  v.  Na- 
tional Bank,  101  U.  S,  153;  Mortgage  Tax  Cases,  7  W.  C. 
Bep.  133;  Gooley  on  Taxation,  2d  ed.,  784.)  But  I  find  no 
authority  for  paying  the  tax  as  a  whole  and  then  suing  at 
law  to  recover  back  the  alleged  excess.  The  tax  does  not 
consist  of  distinct  items  levied  under  different  laws  for  dis- 
tinct purposes — one  of  which  may  be  legal  and  the  other 
illegal.  It  was  levied  and  collected  as  a  whole  and  as  such 
is  not  illegal.  The  property  was  subject  to  taxation  by  the 
authority  and  for  the  purpose  alleged.  True,  the  result 
reached  was  erroneous,  because  of  the  willful  disregard  in 
the  proceeding  of  the  law  requiring  uniformity  in  the 
valuation  of  property  for  taxation  within  the  jurisdiction 
of  the  defendant.  Still,  the  proceeding  being  quasi-judicial, 
and  the  subject  matter  within  the  jurisdiction  of  the  officers 
who  conducted  it,  the  result  reached  is  so  far  conclusive, 
that  the  legality  of  it  cannot  be  questioned  in  an  action  at 
law,  to  recover  back  the  one-half  of  the  tax  as  illegal. 

A  suit  to  enjoin  the  collection  of  this  tax,  so  far  as  it  is 
based  on  an  improper  valuation  of  the  property,  could  have 
been  maintained  by  the  plaintiffs  on  the  ground  of  fraud — ^a 
recognized  head  of  equity  jurisdiction.  (Cooley  on  Taxa- 
tion, 2d  ed.,  784.)  For  such  purpose,  such  an  assessment 
is  considered  a  fraud  on  the  party  concerned,  against  which 
equity  will  give  relief.  And  therefore  it  is  a  question  under 
the  circumstances,  whether  the  payment  of  this  tax  was 
really  compulsory,  when  the  plaintiffs  might,  by  a  resort  to 
equity,  have  prevented  its  collection.     The  truth  is,  the 
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protest  was  made  against  the  payment  of  tbe  whole  tax,  on 
the  ground  of  the  invalidity  of  the  act  of  1882,  providing  for 
the  taxation,  as  land,  of  a  debt  secured  by  mortgage  on  real 
property,  and  not  on  the  illegal  rule  of  assessment  adopted 
in  making  the  valuation  of  the  property.  The  question  of 
the  illegality  of  such  assessments  was  not  made  in  this  class 
of  cases  prior  to  the  Mortgage  Tax  Cases,  11  Sawy.  98, 
decided  in  July,  1885. 
The  demurrer  must  be  sustained,  and  it  is  sO  ordered. 


Haines  v.  McLaughlin  and  others. 

CxBOurr  Oottbt,  Northern  District  of  CALnrom^iA. 

October  22, 1886. 

1.  Costs— WzTNXBS  not  Subpobnaxd— Tbatxlino  Fxbs. — ^TtaTeling  fees  of  wit- 
nesses coming  YOlnntarily  npon  the  request  of  a  party,  without  having 
been  subpoBnaed  from  another  district  more  than  one  hundred  miles  from 
the  place  of  trial,  and  beyond  the  reach  of  a  subpcena,  cannot  be  taxed 
as  costs  against  the  losing  party;  following  Spaulding  y.  T%icker,  2 
Sawy.  60. 

Before  Saweb,  Circuit  Judge,  and  Sabin,  District  Judge. 

Mr.  M.  A.  Wheaion  and  Mr.  John  Gather^  for  plaintiff. 

Mr.  Hall  McAllister,  and  Mr.  J.  V.O'Brien,  for  defendant. 

Sawteb,  Circuit  Judge.  Since  the  case  of  Spaulding  v. 
Tocher,  2  Sawy.  50,  dicided  in  August,  1871,  after  careful 
consideration,  and,  as  was  supposed  at  tbe  time,  in  accord- 
ance with  the  then  existing  authorities,  the  rule  has  been 
regarded  as  settled  in  this  circuit  that  traveling  fees  of  wit- 
nesses coming  voluntarily  upon  the  request  of  a  party  with- 
out having  been  subpoenaed,  from  another  district  more  than 
one  hundred  miles  from  the  place  of  trial,  and  beyond  the 
reach  of  a  subpoena,  could  not  be  taxed  as  costs  against  the 
losing  party.  This  principle  was  recognized  and  adopted 
by  Mr.  Justice  McLean  in  Dreskill  v.  Parish,  5  McLean, 
241,  by  Judge  Leavitt  in  Woodruff  y.  Barney,  2  Fish.  Pat. 
Cas.  246;  and  by  Mr.  Justice  Nelson  and  Judge  Shipman  in 
an  anonymous  case  (5  Blatch.  134);  and  the  principle  is  the 
same  acted  upon  by  Mr.  Justice  Greer  in  Parker  v.  Bigler,  1 


Dist.  Oal.}  Haines  v.  McLaughlin.  127 

1886.]  Opinion  of  the  Coort^Bawyer,  G.  J. 

Fish.  Pat.  Cas.  289.  In  Spanlding  v.  Tucker^  after  consid- 
ering the  cases  herein  cited,  it  was  said  by  the  judge  deliver- 
ing the  opinion: 

"I  think,  under  the  present  statute,  to  attend  ^puratuzrU 
io  law, '  is  to  attend  under  the  obligatory  requirements  of  the 
law.  The  party  may  request,  but  the  law  knows  no  requst. 
J2  commands  or  is  sUenl,  and  a  party  who  attends  '  purstmnt 
to  law,'  attends  pursuant  or  in  obedience  to  the  commands 
of  the  law." 

In  a  recent  case,  however,  that  distinguished  jurist,  Mr. 
Justice  Gray  of  the  supreme  court,  with  the  concurrence  of 
Mr.  Circuit  Judge  Colt,  in  the  first  circuit,  overruled  these 
decisions,  in  Uniied  States  v.  Saiibom,  28  Fed.  Bep.  299,  and 
on  the  authority  of  this  case  we  are  asked  to  reconsider  the 
rule  as  long  established  in  this  circuit.  Did  that  case  stand 
alone,  I  should  not  hesitate  to  yield  my  own  impressions, 
whatever  they  mightbe,  to  authority  so  eminent.  But  we  have 
Been  that  it  does  not  stand  alone,  and  that  in  three,  at  least, 
of  the  other  circuits,  the  ruling  has  been  different,  having 
the  sanction  of  three  eminent  justices  of  the  supreme  court. 
In  United  States  v.  Sanborn,  the  court  seems  to  attach 
some  importance  to  the  fact  that  the  rule  adopted  had  long 
prevailed  in  that  circuit,  whatever  the  case  might  have  been 
ill  other  circuits.  Bat  the  case  is  governed  by  the  same 
statute  which  is  applicable  to  all  the  circuits.  •Whichever 
rule  is  the  proper  one  should  therefore  be  followed  in  all  the 
circuits,  and  it  is  highly  important  that  the  point  should  be 
authoritatively  settled  by  a  decision  of  the  supreme  court. 
With  the  utmost  respect  for  those  taking  the  other  view,  I 
shall,  for  the  present,  adhere  to  the  rule  heretofore  estab- 
lished in  this  circuit;  and  my  associate,  for  the  par  poses  of 
this  case,  will  adopt  the  view  of  Mr.  Justice  Gray.  If 
desired,  a  certificate  of  opposition  of  opinion  will  be  made, 
and  it  is  to  be  hoped  that  the  case  will  be  taken  up  for  an 
authoritative  decision. 

I  will  venture  to  make  an  additional  observation  in  sup- 
port of  the  rule  appareotly  adopted  in  the  second,  sixth  and 
ninth  circuits.  The  true  rule  rests  upon  the  proper  con- 
Btmction  of  the  statute.     Section  823  says,  in  plain,  une- 
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quivocal  terms:  ''  The  following,  and  no  other  compensation 
shall  be  itixed  and  allowed  to  *  *  *  witnesses  *  *  * 
in  the  several  states  and  territories,  except  in  cases  othertoise 
expressly  provided  by  law."  The  provision  is  expressly 
prohibitory,  and  **  no  other  compensation  "  can  be  taxed  and 
allowed,  than  such  as  is  clearly  *^  expressly  provided.'*  The- 
only  express  provision  of  which  I  am  aware,  applicable  to 
the  case,  is  that  found  in  section  848,  which  reads:  **  For 
each  day's  attendance  in  conrt  *  *  *  pursuant  to  law 
*  *  *  one  dollar  and  fifty  cents,  and  five  cents  a  mile  for 
going  from  his  place  of  residence  to  the  place  of  trial  or 
hearing,  and  five  cents  a  mile  for  retaming."  Do  the  words 
• '  pursuant  to  law  "  mean  anything  ?  Do  they  add  anything — 
any  qualification  or  limitation — to  the  provision  ?  And,  if  so, 
what  ?  And,  if  not,  why  were  they  so  carefully  introduced 
into  the  statute?  It  is  one  of  the  best  settled  canons  of 
statutory  construction  that  some  force  must,  if  possible,  be 
given  to  eyery  phrase  and  word  of  a  statute.  Does  not 
''  pursuant  to  law  "  mean,  *'  upon  the  requirement  of,  or  in 
obedience  to,  the  law?*'  *'to  attend  under  the  obligatory 
requirements,  or  pursuant  to  commands  of  the  law  ?  "  Is 
this  a  strained  or  unnatural  construction  ?  If  this  be  not 
the  meaning  of  the  phrase,  then  what  meaning  can  be 
attributed  to  it  that  will  in  any  possible  degree  add  to,  qualify, 
or  limit  the« meaning  of  the  other  language  used?  Reject- 
ing this  construction,  if  some  other  rational,  qualifying 
meaning  that  the  words  will  reasonably  bear,  cannot  be 
suggested,  then,  it  must  be  conceded,  I  think,  that  the 
phrase,  '* pursuant  to  law,"  does  not  mean  anything,  and  it 
will,  then,  be  stricken  from  the  statute  by  judicial  con- 
struction. 

The  law  has  fixed  the  limit  to  which  a  subpoena  can  run, 
and  it  has  provided  other  and  less  expensive  means  for  ob- 
taining the  testimony  of  witnesses  residing  beyond  the  juris- 
diction of  the  court  to  send  its  subpoena.  If  parties  can 
tax  the  traveling  fees  of  witnesses  who  come  voluntarily 
upon  request,  and  not  pursuatit  to  the  commands  of  the  law, 
for  a  distance  of  ten  miles  beyond  the  reach  of  a  subpoena, 
they  can  do  it  for  witnesses  who  come  from  any  part  of  this 
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wide  world,  and  make  the  expenses  of  litigation  intolerably 
burdensome  to  their  opponent  in  case  of  final  success,  as  in 
this  case. 

It  is  said,  as  a  reason  for  allowing  traveling  fees  to  volun- 
tary witnesses,  that  testimony  is  often  much  more  effective 
when  delivered  by  the  witness  in  person,  upon  the  stand,  in 
the  presence  of  the  jury,  than  when  taken  by  deposition. 
This  may,  in  some  instances,  be  so,  but  when  so,  this  mode 
of  producing  the  testimony  is  for  the  special  benefit  of  the 
party  who  desires  it  in  that  particular  form.  If  he  thinks 
it  more  for  his  interest  to  adopt  the  mode  more  expensive 
than  that  provided  by  law,  he  ought  himself  to  pay  the 
extraordinary  expense  over  that  of  the  ordinary  mode  pro- 
vided for  obtaining  the  testimony.  If  this  is  not  so,  then 
it  is  suggested  that  congress,  and  not  the  courts,  should 
amend  the  law  by  striking  out  from  the  statute  the  words 
''pursuant  to  law;'*  thereby  leaving  the  section  without  any 
qualification  or  limitation.  The  question  is,  what  does  the 
statute  mean,  not  what  ought  it  to  mean  ? 


The  Noddlbburn — Daniel   Curtis,  Libellajtt. 

DiSTBIOT    COUBT,  DiSTBIGT  OF    ObEOON. 

OcrroBEB,  23,  1886. 

1.  ToBTB  ON  TRE  HiOH  Seab,  Jubibdiction  07. — ^The  district  courts  have 

jorisdictioii  of  torts  committed  on  the  high  seas  without  reference  to  the 
nationality  of  the  yessel  or  the  parties  thereto.  Bemhard  y.  Breene,  3 
Sawj.  230,  affirmed. 

2.  SsAwoBTHiNKss  OF  Ybsskl. — ^Whcn  the  master  of  a  British  yessel  know- 

ingly allows  a  rope  to  remain  in  an  inseoare  condition,  and  a  seaman  in 
the  proper  discharge  of  his  duty,  falls  to  the  deck  therefrom,  and  is  hurt 
in  consequence  of  such  neglect,  the  seaman  may  maintain  a  suit  against 
such  yessel  in  this  court  for  damages. 

3.  Cbans-Linv — ^PuBPOSB  AUD  UsB  OF. — The  primary  purpose  of  a  crane- 

line  is  to  steady  the  back  stay,  and  in  blustery  weather  it  is  apt  to  chafe 
where  it  Is  joined  to  the  stay  or  shroud,  but  it  may  also  be  and  is  used 
as  a  foot-rope  for  light  work,  the  party  doing  so,  taking  the  precaution 
to  keep  one  hand  on  or  arm  or  leg  around  the  stay  or  shroud,  as  a  sup- 
port in  case  of  accident. 

4.  YfiLOES. — ^When  a  British  seaman  is  unable  to  complete  the  yoyage  from 

this  port  to  the  port  of  discharge  in  the  United  Kingdom,  by  reason  of 
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injnries  anstained  while  in  the  serrioe  of  the  yessel  and  is  sent  by  thA 
master  to  the  hoRpital,  he  may  maintain  a  suit  in  this  ooort  to  recover 
the  wages  earned  and  unpaid  at  the  time  of  going  to  the  hospital. 
6.  Damages. — Estimation  and  allowance  of  for  injury  to  the  ankle  by  falling 
from  the  oraneline  on  the  foremast  shroud  and  back  stay. 

Before  Deadt,  District  Judge. 
Mr,  Edward  N.  Deady,  for  libellant. 
Mr.  C.  E.  S.  Wood,  for  the  claimant  and  defendant. 

Deadt,  J,  This  suit  is  brought  by  the  libellant,  Daniel 
Curtis,  against  the  British  bark  Noddleburn  and  her  master, 
Joseph  Hogg,  to  recover  five  thousand  dollars  damages  for 
an  injury  to  his  ankle,  received  while  serving  on  the  vessel 
as  a  seaman,  and  for  a  balance  of  seventy  dollars  due  him  as 
wages  on  account  of  such  service. 

From  the  pleadings  and  evidence  I  find  the  following 
facts: 

On  March  24,  1886,  the  libellant  duly  shipped  on  the 
Noddleburn,  at  Liverpool,  for  a  voyage  to  this  port  and 
thence  to  a  port  of  discharge  in  the  United  Kingdom,  as  an 
able-bodied  seaman,  at  and  for  the  monthly  wages  of  two 
pounds  and  fifteen  shillings. 

On  April  23d,  about  4  p.m.,  in  latitude  about  fifteen  north, 
in  the  Atlantic  ocean,  as  the  vessel  was  being  put  about,  the 
libellant  was  ordered  by  the  mate  to  go  aloft  and  pass  the 
maintop-gallant  staysail  sheet  over  the  middle  stay,  from 
the  port  to  the  starboard  side.  When  the  libellant  reached 
the  foretop  he  took  hold  of  the  bight  of  the  sheet  and 
attempted  to  haul  it,  but  finding  that  it  would  not  come,  he 
concluded  that  the  hooks  on  the  end  of  the  sheet  were  foul 
of  the  jib-halyards,  and  went  out  on  the  rope  sometimes 
called  the  crane-line,  between  the  foremast  backstay  and  the 
after  foremast  shroud,  and,  holding  to  the  shroud  with  one 
hand  and  taking  the  sheet  in  the  other,  attempted  to  shake 
it  loose,  when  the  seizin  fastening  the  line  gave  way  and 
the  libellant  fell  to  the  deck,  a  distance  of  thirty  or  forty 
feet — the  weight  of  his  body  loosening  his  hold  on  the 
shroud — and  struck  on  a  spare  anchor  lying  on  the  deck 
between  the  waist  and  the  foremast,  thus  spraining  his  right 
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ankle  and  fracturing  obliquely  the  external  malleolus  or 
lower  eB,d  of  the  fibula  or  outer  bone  of  the  leg.  The 
master,  with  the  aid  of  some  of  the  crew,  pulled  the  ankle 
into  place,  but  did  not  discover  the  fracture  of  the  bone 
then  or  afterwards.  He  also  bandaged  the  leg  and  put  it 
into  splints,  and  then  sent  the  man  to  his  bunk,  but  did  not 
visit  him  until  the  next  day.  In  the  meanwhile  the  leg 
swelled  so  that  it  became  very  painful,  and  the  libellant 
removed  the  bandages.  The  master  had  the  bandages  put 
on  again  without  the  splints,  and  the  man  remained  in  his 
room  for  several  weeks,  with  his  leg  more  or  less  bandaged 
and  once  again  in  splints  a  short  time,  the  master  visiting 
him  not  more  than  twice  in  that  time,  besides  having  him 
go  aft  occasionally  at  much  pain  and  inconvenience  to  the 
libellant. 

In  the  course  of  six  or  seven  weeks  the  master  had  a  pair 
of  crutches  made  for  the  libellant,  and  with  his  assent  set 
him  to  work  cleaning  the  lamps  and  brass  work  during  the 
day. 

On  August  the  12th  the  vessel  arrived  in  Astoria,  where, 
after  a  delay  of  a  couple  of  days,  the  master  called  a  doctor 
on  board  to  examine  the  libellant's  leg,  but  he  did  nothing 
for  it,  saying  that  it  would  have  to  be  reset,  while  the  mas- 
ter insisted  it  was  nothing  but  a  sprain  and  would  get  well 
in  time  of  itself. 

On  August  the  19th  the  vessel  arrived  at  Portland.  By 
the  direction  of  the  master  the  libellant  did  duty  as  night 
watchman  from  the  arrival  of  the  vessel  in  the  Columbia 
river  until  August  25th,  when  he  was,  at  his  own  urgent 
request,  sent  to  the  Good  Samaritan  hospital,  where  he  still 
remains. 

On  his  arrival  there,  according  to  the  testimony  of  Dr. 
Saylor,  the  physician  in  charge,  his  foot  and  leg,  from  the 
toe  to  the  knee,  were  very  much  swollen,  so  much  so,  that 
the  condition  of  the  ankle  and  the  extent  of  the  injury  could 
not  then  be  determined. 

Absolute  rest  was  then  prescribed  and  a  plaster  cast  put 
on  the  ankle  for  some  five  or  six  weeks,  when  it  was  ascer- 
tained that  the  external  malleolus  was  fractured  and  had 
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united  so  as  to  leave  the  end  of  the  bone  projecting  outwards 
instead  of  downwards,  thus  leaving  the  ankle  or  tarsus  with- 
out any  outer  support,  so  that  when  the  libellant  steps  on 
anything  but  a  fiat  surface,  his  foot  is  likely  to  turn  under 
him,  for  which  reason  he  will  never  be  able  to  follow  the 
sea  again. 

The  master,  acting,  probably,  under  the  impression  that 
the  injury  to  the  libellant  was  only  a  sprain  of  the  ankle, 
did  not  pay  much  attention  to  Mm  or  manifest  any  particu- 
lar concern  for  his  comfort  or  recovery.  After  sending  him 
to  the  hospital  he  did  not  visit  him  or  pay  him  any  attention 
until  he  heard  this  suit  was  about  to  be  commenced — Sep- 
tember 17th — and  then  only  on  that  account. 

Shortly  before  the  accident  to  the  libellant,  one  of  the 
crew  informed  the  mate  that  the  seizin  on  this  crane-line 
was  chafed  and  insufficient,  when  the  latter  sent  another 
man  up  with  proper  material  to  put  the  line  in  good  condi- 
tion. As  the  man  was  going  up  the  rigging  to  make  the 
repair  the  master  saw  him  and  asked  the  mate  what  he  was 
doing  there.  The  mate  informed  him,  when  the  master 
ordered  him  to  recall  the  man  and  set  him  to  work  on  the 
deck  with  sand  and  canvas,  at  the  same  time  accusing  him 
in  obscene  and  filthy  terms  with  trying  to  curry  favor  with 
the  men  by  giving  them  ''soft  jobs."  The  man  was  recalled 
and  the  line  not  repaired,  and  hence  the  injury  to  the  libel- 
lant. 

The  master  denies  this  statement  in  a  vague  and  argu- 
mentative way,  but  the  testimony  of  the  mate  and  the  two 
men  concerned  in  the  transaction  is  clear  and  convincing. 

The  defense  made  on  the  argument  rests  mainly  on  points 
of  law:  (1)  The  court  has  no  jurisdiction  in  the  premises; 
(2)  by  the  British  law  there  is  no  implied  warranty  of  sea- 
worthiness of  the  vessel  or  her  equipment  in  the  contract 
between  the  seamen  and  her  owner;  and  (3)  the  crane-line 
was  not  a  foot-line,  and  therefore  the  libellant  was  guilty  of 
negligence  in  going  on  the  same  as  he  did,  and  thereby  con- 
tributed to  the  injury  he  sustained. 

The  question  of  jurisdiction  was  not  pressed  by  counsel, 
but  merely  stated  and  submitted. 
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In  Bemhard  v.  Breene,  3  Sawy.  230,  this  court,  after  a 
careful  examination  of  the  subject,  held,  in  the  language  of 
the  syllabus,  that  (1)  *'the  district  courts  of  the  United 
States,  as  courts  of  admiralty,  have  jurisdiction  of  torts 
committed  on  the  high  seas,  without  reference  to  the  nation- 
ality of  the  vessel  on  which  they  are  committed,  or  that  of 
the  parties  to  them;"  but  that  (2)  "  such  jurisdiction  will,  in 
the  discretion  of  the  court,  be  declined  in  suits  between  for- 
eigners, where  it  appears  that  justice  would  be  as  well  done 
by  remitting  the  parties  to  their  home  forum;"  and  (3) 
"  where  the  suit  is  between  foreigners,  who  are  subjects  of 
different  governments,  and  therefore  have  no  common  home 
forum,  the  jurisdiction  will  not  be  declined." 

The  opinion  in  this  case  was  delivered  and  published  over 
twelve  years  ago,  and  while  it  has  attracted  attention,  it  has 
not,  that  I  am  aware  of,  been  the  subject  of  adverse  criti- 
cism. In  The  Belgenlandy  114  U.  S.  355,  Mr.  Justice  Brad- 
ley, in  delivering  the  opinion  of  the  court,  did  me  the  honor 
to  cite  it  with  express  approbation  on  the  question  of  juris- 
diction where  the  res  or  parties  have  no  common  forum. 
Until  the  case  is  directly  overruled  it  will  be  regarded  as 
authority  in  this  court. 

The  only  decision  in  the  English  courts  on  the  second  point 
is  the  case  of  Couch  v.  Steel,  3  Ellis  &  B.  40  (24  Eng.  L.  and 
E.  77).  This  was  an  action  at  law  in  the  queen's  bench  by 
a  seaman  to  recover  damages  for  injuries  sustained  in  con- 
sequence of  the  vessel  leaving  port  in  an  unseaworthy  con- 
dition. There  was  no  allegation  that  the  owners  knew  the 
vessel  was  unseaworthy.  On  demurrer  the  court  held  that 
the  plaintiff  could  not  recover,  as  there  was  no  implied  war- 
ranty on  the  part  of  the  owner  that  the  vessel  was  seaworthy. 
Mr.  Parsons  (2  S.  and  A.  78)  says:  *'This  decision  is  clearly 
repugnant  to  the  principles  of  the  American  authorities  on 
this  subject,  independent  of  statute  provisions;"  citing  The 
Cyrtis,  2  Pet.  Ad.  Dec.  407,  411;  The  PoUy  and  Kitty,  id. 
420. 

The  case  was  decided  in  1854,  apparently  without  delib- 
eration. The  question  was  rather  a  moot  one  than  other- 
wise in  the  case,  as  the  right  to  recover  oq  the  second  count 
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was  sustained,  on  the  ground  that  the  vessel  went  to  sea, 
contrary  to  statute,  without  a  medicine  chest.  This  ruling, 
in  my  judgment,  is  a  harsh  and  unjust  one.  It  was  made 
not  in  a  court  of  admiralty  but  of  law,  and  proceeds  on  con- 
siderations more  applicable  to  employment  on  land  than  at 
sea,  if  to  either.     {The  Ckandos,  6  Sawy.  549.) 

In  his  opinion.  Lord  Chief  Justice  Campbell  rests  his 
conclusion  on  the  case  of  Priestly  v.  FowleTy  3  M.  and  W.  1, 
in  which  the  rule  was  first  established  that  an  employer  is 
never  responsible  for  an  injury  sustained  by  his  servant  or 
employee  in  consequence  of  the  negligence  of  a  fellow-ser- 
vant, so  long  as  the  employer  exercised  due  diligence  in  the 
employment  and  retention  of  the  latter.  But  this  partial 
rule  has  been  so  modified  in  the  national  courts  and  those 
of  many  of  the  states,  that  ^ 'where  a  servant  is  authorized 
and  required  by  his  employment  to  furnish  or  provide  suit- 
able material  or  appliances  for  the  work  in  which  his  fellow- 
servants  are  engaged,  whether  under  his  special  direction 
or  otherwise,  and  one  of  them  is  injured  by  reason  of  his 
neglect  or  omission  in  either  of  these  respects,  the  common 
master  or  employer  is  responsible  in  either  case."  (OUmore 
V.  N.  P.  By.  Co.,  9  Sawy.  663;  Hoiigh  v.  By.  Co.,  100  U.  8. 
213;  C.  M.  &  St.  Paul  By.  Co.  v.  Boss,  112  U.  S.  377;  N.  P. 
By.  Co.  V.  Herbert,  116  U.  S.  647.) 

And  it  is  very  doubtful  if  the  decision  in  Couch  v.  Sted 
would  now  be  followed  in  England — especially  in  the  face 
of  the  British  shippihg  act  passed  in  the  same  year,  giving 
to  a  fourth  of  the  crew  of  a  vessel  the  right  to  have  a  survey, 
and  making  unseaworthiness  a  sufficient  excuse  for  deser- 
tion or  a  refusal  to  join  the  ship  after  signing  the  articles. 
(1  Kay,  S.  and  S.  575.) 

But,  admitting,  for  the  occasion,  that  this  court  ought  to 
follow  the  ruling  in  Coiich  v.  Sted,  in  a  suit  by  a  British 
seaman  against  a  British  vessel,  it  is  not  in  point.  The  cir- 
cumstances are  different.  In  that  case  it  did  not  appear 
that  the  owner  had  knowledge  of  the  unseaworthiness  of  the 
vessel.  But  in  this  one,  there  was  actual  knowledge  on  the 
part  of  both  the  master  and  the  mate  of  the  unsound  and 
unseaworthy  condition  of  the  vessel  in  the  particular  of  this 
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rope,  coupled  not  only  with  willfal  negligence  but  wanton 
indifference  on  the  part  of  the  former.  It  is  admitted  that 
the  master  stands  for  and  represents  the  owner  while  in 
charge  of  the  vessel,  and,  in  my  judgment^  the  mate,  when 
not  in  the  immediate  presence  of  the  former,  does  also. 
iThe  Chandos,  6  Sawy.  548.) 

The  point  of  contributory  negligence  is  the  one  most 
insisted  on  by  the  defense. 

Considerable  testimony  was  taken  on  the  question  of  what 
is  the  purpose  of  the  crane-line,  and  whether  it  may  prop- 
erly be  used  as  a  foot-rope.  The  crew  of  the  vessel  and 
others  who  had  been  to  sea  as  seamen  and  mate  testified 
that  it  was  used  when  convenient  as  a  foot-rope.  Several 
masters  of  British  vessels  in  this  port  swore  that  it  ought 
not  to  be  used  as  a  foot-rope.  The  master,  while  stating 
that  it  is  not  primarily  a  foot-rope,  in  effect  admitted  that  it 
might  be,  and  was  so  used,  with  care,  by  holding  on  to  the 
stay  or  shroud  with  one  hand,  or  as  he  aptly  pat  it — the 
man  keeping  ^^one  hand  for  himself  and  the  other  for  his 
owner." 

The  evidence  and  argument  for  the  defense  concerning 
the  libeUant's  use  of  the  crane-line  assumed  that  he  stood 
thereon  with  both  feet  and  pulled  at  the  sheet  with  both 
hands,  thus  putting  both  his  weight  and  strength  on  the 
rope,  without  holding  on  to  anything.  But  there  is  no  evi- 
dence in  support  of  this  assumption.  The  only  evidence  on 
the  subject  is  the  testimony  of  the  libellant.  He  says  that 
when  he  found  the  lower  end  of  the  sheet  was  foul  and  would 
not  come  up,  he  concluded  that  the  hooks  on  the  end  of  it 
were  fast  in  the  jib  halyard  on  the  port  side  of  the  vessel. 
The  bark  was  going  about  and  dispatch  was  necessary,  and 
so  for  the  purpose  of  loosing  the  sheet  he  went  out  on  the 
crane-line,  as  nearly  directly  over  it  as  he  could,  and,  hold- 
ing on  to  the  shroud  with  one  hand,  shook  the  sheet  with 
the  other  for  the  purpose  of  loosing  the  hooks,  when  the 
line  gave  way  and  precipitated  him  to  the  deck. 

The  libellant  impressed  me  favorably.  His  manner  was 
modest  and  his  speech  moderate;  and  he  spoke  as  one  tell- 
ing  the  truth.     In  addition,  his  story  in  this  respect  is 
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intrinsically  probable.  Any  seaman  would  know  that  if  the 
hooks  were  fast,  pulling  on  the  sheet,  and  particularly  in  the 
line  from  the  side  of  the  vessel  to  the  foretop,  was  not  the 
way  to  loose  them,  and  that  the  proper  method  was  to  get 
directly  over  them,  as  near  as  possible,  and  shake  them 
loose,  as  an  angler  would  his  hook  when  caught  on  some- 
thing in  the  bed  of  the  stream.  Substantially,  this  is  the 
libellant's  account  of  how  he  went  on  the  crane-line  and 
what  he  did  there. 

In  The  Chando8^  6  Sawy.  647,  speaking  in  the  light  of 
the  evidence  in  that  case,  which  was  limited,  and  from  no 
other  knowledge  or  information,  I  said  substantially  that  the 
crane-line  is  not  primarily  a  foot-rope,  but  intended  to  keep 
the  stays  steady;  that  it  is  often  used  by  seamen  in  going 
from  the  top  to  cast  off  the  stop  on  the  foretop  gallant  hal- 
yards, but  that  it  is  considered  an  insecure  footing,  and  one 
that  ought  not  to  be  used  without  other  support,  or  more 
than  ordinary  caution. 

On  further  acquantance  with  the  subject,  and  particularly 
from  the  evidence  in  this  case,  I  am  satisfied  that  this  state- 
ment of  the  purpose  and  use  of  this  rope  in  the  equipment 
and  conduct  of  a  vessel  is  somewhat  narrower  than  the  fact 
as  known  and  practiced  by  seamen.  I  think  the  crane-line 
is  very  commonly  used  to  step  or  walk  on,  and  even  to  do 
light  work  on — such  as  to  pass  a  rope,  but  not  to  stand  and 
heave  and  haul  on — but  generally  with  one  hand  on,  or  arm, 
or  leg,  around  the  shroud  or  stay,  as  a  security.  And  such 
was  the  use  made  of  it  by  the  libellant.  Indeed,  the  use  he 
made  of  it  would  not  be  considered  negligent,  even  under 
the  view  taken  of  the  matter  in  the  case  of  The  Chandoa. 
In  that  case,  the  libellant,  a  heavy  man,  went  up  the  fore- 
rigging  and  on  to  the  crane-line,  in  the  night,  to  cast  off 
the  stop  on  the  foretop  gallant  halyards,  and  instead  of 
holding  on  to  the  shroud,  or  stay,  in  any  manner,  sat  or 
stood  on  the  line,  with  all  his  weight,  while  using  both 
hands  to  loose  the  stop,  when  the  line  parted  at  the  hitch, 
near  the  stay,  and  he  fell. 

It  is  also  suggested  that  the  libellant  might,  with  care, 
have  observed  the  faulty  condition  of  the  rope  before  goin^ 
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on  it.  Bnt  the  line  gave  way  at  the  shroud,  and  the  chafing 
of  the  seizin,  as  it  rubbed  against  the  outside  of  the  shroud, 
would  not  be  apparent  to  one  coming  on  to  the  line  from 
the  opposite  side  thereof,  as  the  libellant  did. 

In  conclusion,  in  my  judgment,  the  libellant  was  not 
guilty  of  contributory  negligence,  in  going  out  on  the  crane- 
line,  when  and  as  he  did,  but  his  fall  therefrom,  and  the 
injury  sustained  thereby,  are  directly  attributable  to  the 
nnsound  and  unseaworthy  condition  of  this  rope,  which 
was  the  result  of  the  willful  negligence  and  wanton  indiffer-- 
ence  of  the  master  in  the  premises. 

It  only  remains  to  be  considered  what  damages  the  libel- 
lant is  entitled  to  recover.  According  to  the  articles,  he  is 
in  his  thirty-first  year.  His  occupation  is  that  of  a  seaman, 
at  which  he  can  probably  earn  one  hundred  and  fiifty  dol- 
lars a  year,  besides  his  living.  He  will  not  6e  able  to  do 
duty  as  a  seaman  again.  But  he  can  work  at  any  common 
labor,  where  he  can  bave  a  smooth,  flat  surface  to  stand  or 
walk  on.  Assuming  that  his  power  to  earn  money  is  per- 
manently diminished  one-third  by  the  injury,  I  will  allow 
him  one  thousand  dollars  on  this  account.  And  to  this  add 
five  hundred  dollars  as  a  compensation  in  some  measure  for 
the  bodily  and  mental  suffering  he  sustainud  during  the  four 
months  which  elapsed  between  the  date  of  his  injury  and  his 
removal  to  the  hospital,  and  the  cost  and  expense  of  main- 
taining this  suit  for  redress. 

It  is  admitted,  in  the  answer,  that  the  sum  of  seventy  dol- 
lars and  seventy  cents  is  due  the  libellant  on  account  of 
wages.  Although  the  voyage  for  which  the  libellant  shipped 
does  not  terminate  in  this  port,  but  in  the  United  Kingdom, 
still  it  is  practically  at  an  end.  The  man  is  yet  on  crut<5hes, 
and  will  be  anable  to  do  a  seaman's  duty  when  he  can  walk 
without  them.  He  has  been  sent  to  the  hospital  by  the 
master,  at  his  own  request,  which,  under  the  circumstances, 
is  equivalent  to  a  rescission  of  the  contract.  It  is  also  better 
for  the  owners  that  he  be  paid  his  wages,  and  allowed  to 
leave  the  vessel,  and  thereby  absolve  it  from  any  further  ^ 
responsibility  on  his  account. 

To  this  amount  of  one  thousand  five  hundred  and  seventy 
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dollars  and  seyenty  cents,  there  probabably  ought  to  be 
added  the  snm  of  five  hundred  dollars  in  consideration  of 
the  neglect  and  indifference  with  which  the  libellant  was 
treated  by  the  master  after  his  injury.  Instead  of  going 
forward  every  day,  as  he  should  have  done,  and  looking 
after  the  man's  leg,  and  doing  what  he  could  to  make  him 
comfortable,  he  contented  himself  with  one  or  two  visits, 
and  occasional  inquiries  of  the  cook  and  steward;  and  was 
even  cruel  enough,  on  some  occasions,  to  have  the  man 
hobble  aft,  without  a  crutch,  to  see  him  and  get  a  dose  of 
castor  oil.  According  to  his  own  statement^  the  master  did 
not  visit  the  libellant  after  the  accident  until  the  next  day, 
but  whether  early  or  late,  he  does  not  state. 

But,  under  the  circumstances,  I  prefer  to  err,  in  fixing 
the  amount  of  damages,  against  the  libellant,  rather  than 
in  his  favor." 

The  libellant  is  entitled  to  a  decree  for  one  thousand  five 
hundred  and  seventy  dollars  and  seventy  cents,  and  the 
costs  and  disbursements  of  the  suit. 


United  States  v.  Joseph  T.  Williams. 

Cmcurr  Court,  District  of  Nevaba. 

NOVEHBER  23,  1886. 

1.  Appbopbiatsd    Fubuo  Lands. — By  act  of  loongress,  approved  Jane  16, 

1880,  there  was  granted  to  the  state  of  Nevada  two  millions  of  acres  of 
land,  in  lieu  of  the  sixteenth  and  thirty-sixth  sections  of  land  theretofore 
granted  to  the  state  for  school  purposes,  the  same  to  be  selected  from 
"any  unappropriated  non-mineral  land  in  said  state,"  in  the  manner 
provided  in  said  act:  Held,  that  lands  of  which  parties  had  been  in  the 
peaceable  possession  for  several  years,  and  on  which  they  had  erected 
costly  and  valuable  improvements,  prior  to  the  passage  of  said  act,  and 
prior  to  any  selection  thereof  by  the  state,  were  not  "  unappropriated 
*    *    *    public  lands  "  within  the  meaning  of  said  act. 

2.  Lands  Sub  Judice. — While  a  contest  is  pending,  and  undecided,  in  the 

general  land  of&oe,  as  to  the  right  of  the  state  to  select  certain  lands  and 
have  the  same  listed  to  it,  such  lands  are  sub  judice,  and  are  not  within 
the  terms  of  said  act. 

3.  Fraud  in  Obtaxning  Title. — Where  title  to  government  land  has  been 

obtained  by  fraud  perpetrated  upon  the  officers  of  the  general  land  office. 
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by  means  of  which  snch  title  was  obtained,  the  United  States  can  main- 
tain a  Boit  to  vacate  and  set  aside  such  transfer  of  title. 

Before  Sabin,  District  Judge. 

Mr.  Trenmore  Coffin,  United  States  attorney,  Mr.  James 
D.  Torreyson  and  Messrs,  Wren  &  Cheney,  for  complainant. 

Mr.  T.  W.  Healy  and  Mr.  B.  M.  Clarke,  for  respondent. 

Sabin,  J.  This  suit  is  brought  to  cancel  and  vacate  a 
listing  of  certain  lands  to  the  state  of  Nevada,  which  listing 
is  alleged  to  have  been  procured  by  the  fraudulent  acts  of 
parties  unknown,  or  by  mistake,  misadventure  or  inadvert- 
ence of  the  officers  of  the  land  department  at  Washington. 

The  lands  affected  by  the  suit  are  described  as  the  east 
half  of  the  southeast  quarter  of  section  thirty-three,  and 
west  half  of  the  southwest  quarter  of  section  thirty-four,  all 
in  township  eight  north,  range  fifty  east,  Mount  Diablo  base 
and  meridian,  sitaate  in  Nye  county,  state  of  Nevada. 

The  amended  bill  sets  out  the  alleged  frauds  and  mistakes 
by  reason  of  which  the  lands  were  listed  to  the  state,  quite 
fully  and  in  detail. 

The  bill  avers:  That  on  May  19,  1879,  the  respondent, 
Williams,  made  desert  land  entry  number  one  hundred  and 
fifty-eight,  at  the  land  office  at  Eureka,  Nevada,  for  two 
hundred  and  forty  acres  of  land,  which  entry  embraced  the 
lands  above  described,  with  other  lands.  That  on  July  26, 
1879,  in  consideration  of  five  thousand  dollars,  then  paid 
to  him  by  the  New  Philadelphia  silver  mining  company, 
said  Williams  conveyed  to  said  company  eighty  acres  of 
land,  being  the  east  half  of  the  southeast  quarter  of  section 
thirty-three,  township  and  range  aforesaid,  the  same  being 
a  part  of  the  land  embraced  in  said  desert  land  entry  num- 
ber one  hundred  and  fifty-eight,  and  that  said  company 
immediately  thereafter  erected  a  quartz  mill  thereen  at  an 
expense  exceeding  fifty  thousand  dollars.  That  on  May  20, 
1882,  Williams  made  a  written  relinquishment  of  said 
desert  land  entry,  and  filed  the  same  in  said  local  land  office 
at  Eareka,  Nevada,  June  9,  1882,  and  that  the  same  was 
forwarded  by  said  office  to  the  general  land  office  at  Wash- 
ington for  action  thereon.     That  on  May  20, 1882,  Williams 
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made  an  application  to  the  register  of  the  land  office  of  the 
state  of  Nevada,  to  purchase  one  hundred  and  sixty  acres 
of  land,  being  a  portion  of  the  land  embraced  in  said  desert 
land  entry,  to  wit:  the  eighty  acres  of  land  last  above 
described,  and  eighty  acres  adjoining  thereto,  to  wit:  the 
west  half  of  southwest  quarter  of  section  thirty-four,  town- 
ship aforesaid;  which  application  was  filed  in  said  state 
land  office.  May  22,  1882.  That  on  July  29,  1882,  the  state 
of  Nevada  executed  an  application  of  that  date,  for  said 
one  hundred  and  sixty  acres  of  land.    That  on  August  4, 

1882,  the  commissioner  of  the  general  land  office  ordered 
said  desert  land  entry  to  be  canceled,  which  order  was 
received  at  the  local  land  office  at  Eureka,  Nevada,  August 
12,  1882,  and  the  same  was  canceled  in  said  office  on  that 
date.  That  on  August  14,  1882,  the  application  of  the  state 
of  Nevada  for  said  one  hundred  and  sixty  acres  of  land,  based 
upon  Williams'  application  of  May  20,  1882,  was  received 
at  the  United  States  land  office  at  Eureka,  Nevada,  and 
thereupon  the  register  of  said  office  notified  the  state  author- 
ities that  they  might  include  said  tract  of  one  hundred  and 
sixty  acres  of  land  in  their  selection  for  the  month  of 
August,  1882.  That  on  or  about  September  2,  1882,  said 
state  authorities  selected  a  list  of  lands  to  be  approved  to 
the  state,  under  the  act  of  congress  of  June  16,  1880,  and 
presented  said  list  to  said  United  States  land  office  at 
Eureka,  Nevada,  September  2,  1882,  which  list  embraced 
said  one  hundred  and  sixty  acres  of  land  aforesaid.  That 
in  October,  1882,  said  list,  being  list  number  tweny- 
four,  under  said  act  of  congress,  was  transmitted  to  the 
general  land  office  at  Washington,  and  was  received  at  said 
last  named  office  about  October  12,  1882,  and  filed  therein. 
That  said  list  number  twenty-four,  was  not  attested  by  any 
officer  or  agent  of  the  state  of  Nevada  until  on  or  about 
September  12,  1883,  and  was  not  so  attested  when  the  lands 
therein  listed  were  erroneously  certified  to  the  state  May  3, 

1883.  That  said  list  of  lands,  so  selected  by  the  state,  was 
designated  as  list  number  twenty-four,  and  embraced,  with 
other  lands,  the  two  tracts  of  eighty  acres  above  described. 
That  on  May  3,  1883,  the  secretary  of  the  interior,  upon  the 
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certificate  of  the  commissioner  of  the  general  land  office, 
approved  the  lands  embraced  in  said  list  number  twenty- 
four  to  the  state  of  Nevada^  inclading  said  two  eighty  acre 
tracts  of  land.  That  said  commissioner  certified  that  said 
lands  embraced  in  said  list  number  twenty-four,  were  open 
to  such  selection,  and  free  from  confiict  with  other  claims, 
upon  the  belief  that  they  were  so  open  to  selection  and  free 
from  confiict;  that  they  were  not  in  fact  open  to  selection 
by  the  state,  and  were  not  free  from  conflict  with  other 
<$laims;  and  that  said  action  of  the  commissioner  was  induced 
either  by  the  fraudulent  erasure  of  records  by  some  person 
unknown,  acting  in  the  interest  of  Williams,  or  by  reason 
of  the  mistake,  inadvertence  or  misadventure  of  some  officer 
or  employee  of  complainant. 

That  the  facts  and  circumstances  under  which  said  lands 
were  so  certified  and  approved,  and  the  fraudulent  acts  or 
mistake,  inadvertence  or  misadventure  which  induced  such 
<sertification,  in  addition  to  those  hereinbefore  set  forth,  are 
as  follows:  That  prior  to  the  filing  of  said  list  number 
twenty-four,  on  September  6,  1882,  F.  O.  Matthiessen  and 
Ij.  B.  Ward,  who  had  theretofore  purchased  said  eighty 
acres  of  land,  to  wit:  the  east  half  of  southeast  quarter, 
section  thirty-three,  township  eighty  range  fifty  east,  by  their 
attorneys  filed  in  the  general  land  office  at  Washington  an 
application  for  the  reinstatement  of  said  desert  land  entry 
namber  one  hundred  and  fifty-eight,  together  with  a  protest 
against  the  selection  by  the  state  of  said  eighty  acres  con- 
tained in  said  list  number  twenty-four,  to  which  they  had 
acquired  title,  and  asking  a  hearing  of  their  rights,  they 
claiming  to  have  derived  an  interest  in  said  lands  by  pur- 
chase, from  Williams,  through  intermediate  parties,  who 
had  expended  more  than  fifty  thousand  dollars  in  the  erec- 
tion of  a  quartz  mill  thereon.  That  on  or  about  January 
8,  1883,  said  Matthiessen  and  Ward,  being  duly  qualified  in 
that  regard,  and  being  the  owners  of  the  quartz  mill  and 
reduction  works  erected  and  standing  for  more  than  two 
years  prior  thereto,  on  said  lands,  to  wit:  the  east  half  of 
southeast  quarter  section  thirty-three,  and  the  west  half 
of  southwest  quarter  section    thirty-four,   township  eight 
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north,  range  fifty  east,  made  their  application  at  the  United 
Btates  land  o£Sce  at  Eareka,  Nevada,  to  enter  as  a  mill  site 
and  for  a  patent  therefor,  five  acres  of  land,  being  a  part 
of  the  lands  and  two  tracts  last  described,  and  being  a  part 
of  the  land  embraced  in  said  desert  land  entry  number 
one  hundred  and  fifty-eight,  made  by  Williams,  and  includ- 
ing said  qaartz  mill,  reduction  works  and  improvements 
connected  therewith.  That  said  application  was  rejected  by 
said  local  land  office,  for  the  reason  that  the  land  applied 
for  for  such  mill  site  was  embraced  in  said  state  selection 
embraced  in  list  number  twenty-four,  filed  in  said  office 
September  2,  1882.  That  from  said  decision  an  appeal  was 
duly  taken  the  day  the  same  was  rendered,  to  the  commis- 
sioner of  the  general  land  office  at  Washington,  and  the 
papers  connected  therewith  were  received  by  said  commis- 
sioner January  18,  1883,  and  filed  in  said  office,  and  said 
mill  site  application  became  and  was  a  pending  adverse 
claim  to  the  claim  of  the  state  of  Nevada  to  the  said  land. 
That  at  the  date  of  the  receipt  of  said  mill  site  applica- 
tion at  said  general  land  office  said  list  number  twenty-four 
was  on  file  in  said  office,  but  without  action  or  decision  as 
to  any  of  the  tracts  of  land  embraced  therein.  That  upon 
the  receipt  of  said  application  for  a  mill  site  said  commis- 
sioner caused  a  note  of  conflict  to  be  entered  on  said  list 
number  twenty-four,  opposite  to  the  two  said  tracts  of  land 
in  controversy  by  writing  the  words  "mill  site"  on  the 
margin  of  said  list  number  twenty-four.  That  this  was  the 
customary  way  in  said  office  of  denoting  an  adverse  claim 
to  a  state  selection,  and  suspended  action  upon  said  state 
selection  until  said  application  for  a  mill  site  could  be 
disposed  of- in  the  due  course  of  business  of  such  office. 
That  on  February  21,  1883,  said  office  denied  said  applica- 
tion of  Matthiessen  and  Ward  to  reinstate  said  desert  land 
entry  number  one  hundred  and  fifty-eight,  and  in  making 
said  decision,  in  relation  to  the  protest  against  so  much  of 
the  state  selection  as  embraced  the  lands  in  controversy, 
said,  "the  question  of  the  validity  of  the  state  selection 
will  be  determined  in  due  course  of  action  tliereon  by  this 
office.*'    That  said  application  of  Matthiessen  and  Ward  for 
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said  mill  site  was  referred  to  the  proper  department  of  said 
land  office,  with  the  direction  that  the  same  be  considered 
together  with  said  state  selection  of  said  lands  embraced  in 
list  number  twenty-four.  That  on  May  3,  1883,  and  while 
said  mill  site  application  was  still  pending  and  undecided, 
the  officers  and  clerks  of  the  pre-emption  division  of  said 
land  office,  contrary  to  law,  and  in  disregard  of  the  rules 
and  regulations  of  said  office,  and  in  disregard  of  the  special 
instructions  of  the  commissioner,  proceeded  to  consider  and 
determine  the  application  of  the  state  of  Nevada,  as  evi- 
denced by  said  list  number  twenty-^four,  and  without  con- 
sideration, examination,  decision  or  reference  to  the  pend- 
ing mill  site  application  of  Matthiessen  and  Ward,  made 
oat  a  ''clear  list,"  so  called,  in  favor  of  the  state,  of  the 
tracts  of  land  inuring  to  the  state,  embracing  therein,  by 
mistake  and  error,  and  contrary  to  the  truth,  the  lands  em- 
braced in  the  mill  site  application  of  Matthiessen  and  Ward. 

That  the  commissioner  and  secretary  of  the  interior  signed 
said  ''clear  list"  upon  the  faith  of  the  certificate  endorsed 
thereon,  that  the  lands  embraced  therein  were  free  from 
conflict,  and  upon  the  belief  that  all  necessary  examinations 
had  been  made,  and  thereby  said  list  became  in  form  a  con- 
veyance to  the  state  of  Nevada  of  the  several  tracts  of  land 
embraced  therein,  including  the  land  embraced  in  the  appli- 
cation of  Matthiessen  and  Ward  for  a  mill  site,  upon  which 
the  quartz  mill,  buildings  and  other  improvements  had  been 
placed. 

That  said  Matthiessen  and  Ward  were  lawfully  entitled  ta 
have  their  rights  as  such  applicants  for  said  mill  site  passed 
upon  and  determined  before  the  legal  title  to  the  lands 
claimed  by  them  should  be  passed  out  of  the  United  States 
to  any  party  claiming  adversely  to  them.  That  said  certifi- 
cation of  said  "clear  list"  was  made  by  said  officers  of  the 
land  department  by  mistake,  inadvertence  and  misadventure, 
and  that  said  list  at  the  date  thereof  was  and  now  is  false 
and  fraudulent  as  to  the  lands  in  controversy. 

That  while  said  state  selection  number  twenty-four  was  iu 
the  general  land  office  at  Washington,  it  was  subject  to 
inspection  by  parties  in  the  interest  of  the  state,  or  of 
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Williams,  respondent,  and  their  agents  and  attorneys,  and 
before  the  same  was  taken  up  for  action  by  the  commissioner, 
the  note  and  words  "mill  site"  entered  on  the  margin  of 
said  list  were  fraudulently  erased  by  some  anknown  person, 
with  the  fraudulent  intention  of  obtaining  action  upon  said 
selection  embraced  in  said  list,  favorable  to  the  state  and  in 
aid  of  the  application  of  Williams  to  purchase  said  lands  in 
oontroyersy.  That  said  lands  were  so  approved  to  the  state 
by  reason  of  such  fraudulent  erasure.     That  in  December, 

1883,  said  mill  site  application  was  taken  up  in  the  general 
land  office,  together  with  said  state  selection  of  the  lands  in 
suit,  for  action,  when  it  was  then  first  discovered  that  said 
land  had  been  approved  to  the  state.     That  on  February  2, 

1884,  Williams  entered  into  a  written  contract  with  the  state 
of  Nevada  to  purchase  the  lands  in  controversy,  in  compli- 
ance with  his  application  to  purchase  the  same,  of  date  May 
20,  1882.  That  immediately  upon  the  discovery  of  the  erro- 
neous certification  of  said  lands,  the  commissioner  of  the 
general  land  office,  on  December  11,  1883,  notified  the  gov- 
ernor of  the  state  of  Nevada,  by  telegraph,  that  said  two 
tracts  of  land  had  been  erroneously  included  in  said  clear 
list,  and  requested  him  to  cause  the  same  to  be  returned  to 
said  general  land  office  for  correction.  That  its  return  was 
refused,  as  Williams  had  made  application  to  purchase  the 
same,  and  on  the  15th  of  December,  1883,  said  governor 
was  notified  that  suit  would  be  brought  to  annul  said  listing 
as  to  the  lands  in  suit.  That  Williams,  prior  to  entering 
into  contract  with  the  state  for  the  purchase  of  said  lands, 
had  full  knowledge  of  the  intention  of  complainant  to  annul 
said  listing  as  to  said  lands,  and  entered  into  said  contract 
with  full  knowledge  of  said  alleged  frauds  and  of  the  false 
and  fraudulent  manner  by  which  the  same  were  procured  to 
be  certified  to  the  stata  That  said  lands  in  controversy 
were  not  unappropriated  public  lands  and  not  within  the 
terms  of  the  grant  of  June  16,  1880,  but  that  the  same  had 
been  occupied  as  private  lands  since  July  26,  1879,  under 
and  by  virtue  of  the  deed  of  conveyance  thereof,  executed 
by  Williams,  of  that  date,  and  the  same  were  so  occupied 
when  said  Williams  applied  to  the  state  to  purchase  the 
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same.  May  20,  1882,  all  of  which  Williams  well  knew  when 
he  applied  to  pnrchase  the  same. 

That  at  the  date  of  said  Williams'  application  to  purchase 
said  lands  of  the  state,  he  knew  they  were  not  subject  to 
selection  and  purchase,  as  his  desert  land  entry  number  one 
hundred  and  fifty-eight  therefor  was  stiil  in  force  and  un- 
canceled, and  the  same  constituted  a  record  appropriation 
thereof  on  the  books  of  the  local  land  ofiSce  at  Eureka, 
Nevada,  and  on  the  books  of  the  general  land  office  at 
Washington. 

The  answer  admits  many  of  the  averments  of  the  bill  and 
denies  but  few  of  them.  It  avers  that  said  lands  were  free 
from  conflict  with  other  claims  at  the  date  of  their  certifica- 
tion to  the  state.  May  3,  1883.  Denies  that  respondent 
''made  or  caused  to  be  made  any  erasure  of  records, 
fraudulently  or  otherwise,  or  had  any  knowledge  of  such 
erasure,  until  he  heard  the  allegation  of  such  erasure  in 
December,  1883,  as  emanating  from  the  honorable  secretary 
of  the  interior  at  Washington."  Denies  that  such  erasure 
was  a  sufficient  cause  for  withholding  the  certification  and 
approved  of  said  lands  to  the  state,  or  that  it  induced  such 
certification,  or  that  if  it  had  not  been  made,  said  list  num- 
ber twenty-four  would  not  have  been  vitiated  thereby. 
Avers  that  the  lands  in  suit  were  ''unappropriated  non- 
mineral  public  land,"  within  the  meaning  of  the  act  of 
congress,  of  date  June  16,  1880.  That  the  application  of 
Matthiessen  and  Ward,  of  date  January  8,  1883,  for  a 
patent  for  a  mill  site,  was  frivolous,  and  ought  not  to  be 
entertained.  That  the  whole  subject  matter  of  the  suit  is 
res  adjudicata.  The  evidence  submitted  fully  sustains  all  of 
the  material  allegations  of  the  bill,  and  it  would  be  a  super- 
fluous task  to  review  it  in  detail. 

By  act  of  congress,  approved  June  16,  1880,  there  was 
granted  to  the  state  of  Nevada  two  millions  of  acres  of  land 
in*  lieu  of  the  sixteenth  and  thirty-sixth  sections  of  land 
theretofore  granted  to  said  state.  (U.  S.  Stats.,  vol.  21,  p. 
287.) 

Section  2 of  said  act  provides:  ''The  lands  herein  granted 
shall  be  selected  by  the  state  authorities  of  said  state  from 
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8D7  unappropriated,  non-mineral  pnblic  land  in  said  state; 
*  *  *  and  when  selected  in  conformity  with  the  terms  of 
this  act,  the  same  shall  be  duly  certified  to  said  state  by  the 
commissioner  of  the  general  landoffice^  and  approved  by  the 
secretary  of  the  interior." 

This  grant  took  effect  upon  its  passage.  It  was  a  grant 
in  preaeniif  and  attached  to  specific  tracts  of  land  when  the 
same  should  be  selected  by  the  state  and  duly  certified  to 
it  by  the  commissioner  of  the  general  land  office,  and 
approved  by  the  secretary  of  the  interi6r,  as  provided  by 
the  act. 

Under  the  pleadings  and  proofs  in  the  case,  two  questions 
arise: 

First.  Was  the  land  in  controversy  at  the  date  of  selec- 
tion and  listing  the  same  to  the  state,  ''unappropriated, 
non-mineral  public  land,"  within  the  meaning  of  said  act? 
There  is  no  contention  but  that  it  is  '^ non-mineral"  land, 
and  this  qualification,  therefore,  need  not  be  considered. 

Second.  Was  the  listing  of  the  land  in  suit  obtained 
through  or  by  means  of  the  fraudulent  acts  of  any  party  or 
parties,  or  by  the  inadvertence,  mistake  or  misadventure  of 
any  of  the  officers  of  the  general  land  office,  charged  with 
the  duty  of  listing  and  approving  the  same  to  the  state? 
The  evidence  shows  this  state  of  facts :  Some  years  prior  to 
1879  the  respondent,  Williams,  entered  upon  and  took  pos- 
session of  the  land  in  controversy,  the  same  being  then 
unsurveyed  public  land  of  the  United  States.  He  continued 
in  possession  thereof  until  July  26,  1879,  when,  in  consid- 
eration of  five  thousand  dollars  paid  to  him,  he  conveyed 
the  land  to  the  New  Philadelphia  silver  mining  company,  a 
New  Tork  corporation,  which  company  immediately  entered 
into  possession  of  the  same,  and  during  the  same  year 
erected  a  quartz  mill  thereon,  at  an  expense  exceeding  fifty 
thousand  dollars.  This  company  continued  in  possession 
of  the  land  and  mill,  and  expended  a  considerable  sum  of 
money  in  conducting  water  to  the  mill,  for  reduction  pur- 
poses, and  in  other  improvements.  In  the  year  1880  the 
company  became  embarrassed,  was  sued,  judgment  recov- 
ered against  it,  and  this  property  sold  in  satisfaction  thereof 
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to  one  Lebbens  Ward,  and  sheriff's  deed  therefor  was  duly 
issued  to  Ward,  of  date  July  12,  1881.  Proceedings  were 
also  instituted  against  the  company  about  the  same  time,  in 
the  supreme  court  of  the  state  of  New  York,  a  receiver 
appointed,  and  the  affairs  of  the  company  wound  up.  The 
receiver  was  ordered  to  sell  all  of  the  property  of  the  com- 
pany, and  at  such  sale  Matthiessen  and  Ward  became  the 
purchasers  of  all  of  the  property  of  the  company,  and 
received  a  deed  therefor  from  said  receiver,  of  date  Septem- 
ber 16,  1881. 

From  the  dates  of  the  deeds  above  mentioned  Matthiessen 
and  Ward  have  been  the  owners  of  all  the  property  formerly 
owned  by  the  New  Philadelphia  silver  mining  company, 
including  the  mill  and  land  in  controversy,  water  rights  and 
privileges,  and  since  said  dates  have  had  continuous,  peace- 
able and  quiet  possession  of  the  same,  and  now  have  and 
hold  such  possession  as  against  all  persons. 

Under  this  state  of  facts,  it  cannot  be  contended,  under 
the  repeated  decisions  of  both  national  and  state  courts, 
that  this  land  was  ^'unappropriated,  public  land"  at  the  time 
of  its  selection  by  the  state,  or  at  the  date  when  it  was  listed 
to  the  state.  {AtJierton  v.  Fowler^  96  U.  S.  513;  Eosmer  v. 
Wallace^  97  U.  S.  575;  Trenouth  v.  San  PranciscOy  100  U. 
8.  251;  NichobY.  Winn,  17  Nev.  189;  McBrowny.  Morria, 
59  Cal.  64,  and  cases  cited.) 

These  decisions  are  authoritative  as  to  what  are  ''public 
lands,"  under  the  pre-emption  law,  and  also  what  are 
"unappropriated,  public  lands,"  under  the  homestead  law. 
(Eev.  Stats.,  sees.  2258,  2259,  2289.) 

If,  then,  the  lands  in  controversy  were  not  "unappropri- 
ated, public  lands,"  and  within  the  terms  of  the  grant  at  the 
date  of  selection  and  listing  to  the  state,  as  they  were  not, 
Buch  listing  was  without  authority  of  law,  and  was  and  is 
void,  and  no  valid  title  passed  thereby. 

Under  the  grant,  in  this  case,  the  officers  of  the  general 
land  office  were  authorized  to  pass  to  the  state  the  title  only 
of  "unappropriated,  public  land."  It  conferred  upon  them 
no  authority  to  transfer  the  title  to  lands  appropriated  and 
lawfully  in  the  possession  of  others,  who  had  expended  large 
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sums  thereon^  and  who  were  then  seeking  to  obtain  the 
United  States  title  thereto,  or  a  portion  thereof,  even  though 
such  lands  were  public  lands  in  the  sense  that  the  para- 
mount title  thereto  still  vested  in  the  United  States. 

The  date  of  the  application  of  the  state  to  select  these 
lands,  list  number  twenty-four,  is  August  31,  1882,  but  said 
application  was  not  attested  or  authenticated  by  any  ofiScer 
or  agent  of  the  state  until  about  September  12,  1883.  The 
validity  of  such  attestation  at  said  date,  September  12,  1883, 
is  not  now  passed  upon,  as  it  is  not  necessary  to  a  determi- 
nation of  the  case. 

The  rights  of  persons  situated  as  Matthiessen  and  Ward 
were,  in  reference  to  these  lauds,  have  always  been  pro- 
tected by  the  ofiScers  of  the  land  department  and  by  the 
courts.  It  may  be  conceded  that  they  acquired  no  rights  as 
against  the  United  States,  but  as  to  third  parties,  they  had 
initiated  rights  which  merited  and  should  receive  protection. 
( U^iited  States  v.  Stone,  2  Wall.  525;  Hughes  v.  United  States, 
4  Wall.  232;  Frisbie  v.  WhUney,  9  Wall.  187.) 

It  is  alleged  in  the  bill,  not  denied,  and  fully  established 
by  the  proof,  that  at  the  date  of  listing  these  lands  to  the 
state,  and  long  prior  thereto,  there  was  then  pending  in  the 
general  land  office,  at  Washington,  a  contest  over  the  appli- 
cation of  Matthiessen  and  Ward  for  this  mill  site,  and  their 
protest  against  the  state  selection  of  the  lands  in  controversy. 

The  whole  matter  was  then  subjudice  in  the  proper  depart- 
mentj  in  the  manner  by  law  provided,  pending  and  unde- 
cided. While  this  contest  existed,  and  until  determined, 
the  lands  in  controversy  were  not  within  the  terms  of  the 
grant.     (Newhall  v.  Sanger,  92  U.  S.  761.) 

We  pass  to  the  second  question  raised  in  tlie  case:  The 
allegations  of  the  bill  as  to  the  manner  in  which  these  lands 
were  listed  and  approved  to  the  state  are  in  no  wise  con- 
troverted. That  the  erasure  of  the  record  was  made,  is  not 
denied,  and  is  patent  from  an  inspection  of  list  number 
twenty-four,  submitted  in  evidence.  The  bill  avers,  and 
the  proof  sustains  the  averment,  that  but  for  this  erasure 
the  lands  in  controversy  would  not  have  been  approved  to 
the  state,  at  least  not  until  the  rights  of  Matthiessen  and 
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Ward  had  been  determined.  A  clear,  palpable,  confessed 
{rand  was  perpetrated  upon  the  officers  of  the  land  depart- 
ment in  procuring  the  certification  of  the  lands. 

Frauds  of  this,  and  like  character,  have  always  been  held 
sufficient  ground  for  vacating  patents  procured  thereby. 

In  addition  to  the  authorities  cited,  see,  Johnson  v.  Tows- 
ley,  13  Wall.  72;  Moore  v.  Bobbins,  96  U.  S.  530,  and  cases 
there  cited;  United  States  v.  Mnor,  114  U.  8.  234;  United 
JStates  V.  Curtner,  24  Fed.  Bep.  296;  11  Sawy.  411,  United 
States  V.  MvUen,  7  Sawy.  466,  affirmed  by  the  supreme  court; 
118  TJ.  8.  271;  MofaU  v.  United  States,  "112  TJ.  8.  24.  It  is 
unnecessary  to  review  these  authorities,  and  they  cover 
-every  point  raised  in  this  case. 

It  may  be  observed  that  the  certificate  endorsed  upon  the 
''  clear  list ''  passing  the  title,  is  qualified,  not  absolute,  and 
evidently  designed  to  reserve  the  rights  of  any  parties  inter- 
ested. The  list  is  approved,  "subject  to  any  valid  inter- 
fering rights  which  may  have  existed  at  the  date  of  selec- 
tion."       *        *        * 

The  above  considerations  dispose  of  this  case  upon  the 
merits  and  law  applicable  thereto. 

Upon  the  grounds,  that  the  land  in  controversy  was  not 
''  unappropriated  public  land,"  at  the  date  of  its  selection 
and  listing;  that  its  approval  and  listing  to  the  state  was 
procured  by  fraud,  palpable  and  undisputed,  upon  the  offi- 
cers of  the  land  department,  without  which  it  would  not 
have  been  listed  to  the  state,  and  which  frauds  deeply 
afifected  the  rights  of  third  parties  in  and  to  the  land  in  suiti 
the  complainant  is  entitled  to  a  decree  cancelling  and  annul- 
ling said  listing  as  to  the  lands  in  suit,  and  as  prayed  for  in 
the  bill. 

I  am  not  prepared,  from  the  testimony,  to  say  who  was  the 
party  that  made  the  fraudulent  erasure  complained  of  and 
shown.  They  could  hardly  have  been  made  in  the  interest 
of  any  one  other  than  the  respondent.  And  in  this  connec- 
tion we  may  recall  the  fact,  as  shown  by  the  evidence,  that 
respondent  concealed  from  Matthiessen  and  Ward,  and  from 
their  agent  in  charge  of  this  property,  the  fact  that  he  had 
relinquished  his  desert  land  entry  number  one  hundred  and 
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fifty-eight;  the  fact  that  he  had  applied  to  the  state  to  pur- 
chase this  very  land  upon  which  their  mill  stands,  which  he 
had,  three  years  before,  conveyed  to  their  predecessors  in 
interest;  his  telegraphic  dispatch  from  Washington  to  Gar- 
son,  of  date  December  14,  1883,  to  Governor  Adams,  to 
execute  to  him  a  deed  of  this  land  claim  ''immediately," 
••don't  delay." 

All  of  these  things  had  but  one  purpose,  to  wrest  from 
Matthiessen  and  Ward  this  large  property,  by  covertly 
obtaining  the  legal  title  thereto.  This  purpose  cannot  be 
disguised,  and  is  too  obvious  for  comment. 

It  should  not  for  a  moment  be  supposed  that  the  state,  or 
any  of  its  officers,  took  any  unusual  or  improper  interest  in 
this  matter.  When  the  attention  of  the  governor  of  the  state 
was  called  to  the  matter,  he  very  properly  declined  to  issue 
state  patent  for  the  land,  and  suggested  that  legal  proceed- 
ings be  instituted  to  determine  the  rights  of  the  parties.  It 
is  not  probable  that  the  state  would  ever  claim  to  be  the 
owner  of  this  mill  and  improvements,  even  were  not  the 
listing  annulled,  as  to  these  lands.  It  could  not  afford  to 
acquire  property  in  that  manner. 

A  large  amount  of  evidence  was  submitted,  on  the  part  of 
the  respondent,  which  is  wholly  irrelevant  to  any  issue  of 
fact  or  law  raised  in  this  case,  and  if  considered  cannot  in 
any  way  affect  the  judgment,  which  must  be  rendered  upon 
the  facts  conceded  and  proven. 

This  evidence  is  chiefly  in  regard  to  certain  contracts 
entered  into  between  Williams  and  various  parties,  but  in 
no  wise  affecting  the  merits  of  this  case,  or  connecting  him 
with  Matthiessen  and  Ward,  or  establishing  any  legal  rela- 
tions or  obligations  between  them  and  himself. 

This  evidence  clearly  shows  that  Williams  strongly  desires 
to  sell  to  Matthiessen  and  Ward  certain  mining  claims,  he 
insisting  that  they  are  under  obligation  to  purchase  tlie 
same,  and  that  they,  denying  such  obligation,  and  doubting 
the  value  of  the  mining  claims,  just  as  strongly  object  to 
purchasing  any  of  them. 

Under  such  circumstances  their  position  would  not  seem 
unreasonable.     But  these  rights  and  obligations,  if 
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any  there  be,  between  these  parties,  cannot  be  settled  in 
this  suit.  Ample  means  of  redress  are  open  to  any  of  these 
parties,  to  enforce  any  legal  obligations  existing  between 
them.  This  snit  is  in  the  interest  of  public  right  and 
justice,  to  correct  a  public  wrong  and  fraud  perpetrated 
upon  a  department  of  the  government. 

Let  a  decree  be  entered  for  complainant  as  prayed  for  in 
the  bill,  with  costs. 


The  United  States  v.  W.  F.  Thompson  and  Thomas 

Ryan. 

CiBourr  CouET,  Dibtbiot  op  Obeqcn. 

NOVEMBEE  22,  1886. 

1.  CoNSPiBACT  TO  Dkpbaud— Sbction  5440   OP  THB  Bbyiskd  Statutbs. — 

The  crime  defined  in  Section  5440  of  the  revised  statutes  includes  every 
conceivable  case  of  conspiracy  to  defraud  the  United  States  by  depriving 
or  divesting  it  of  any  property,  money  or  thing,  otherwise  than  as  the 
law  requires  or  allows. 

2.  CONSPUBACT  TO  DeFBAUD  THE  UnITXD  StATES  OF  A  FoBTION  OF  THB  PlTB- 

Lic  Land. — A  conspiracy  by  two  persons  to  enter  a  certain  tract  of  land 
in  the  name  of  one  of  them  under  the  timber  culture  act,  with  the 
money  of  the  other,  for  the  purpose  of  selling  and  disposing  of  the  loca- 
tion for  the  benefit  of  the  party  furnishing  the  money,  to  any  one  who 
might  desire  to  enter  the  same,  is  not  a  conspiracy  to  defraud  the  United 
States  of  its  title  to  or  dominion  over  said  land;  but  it  may  be  a  conspir- 
acy to  defraud  the  United  States  of  the  possession  thereof  for  an  indefi- 
nite period. 

3.  Act  D'one  in  Pubsuanob  op  Conspibacy.— It  is  an  ingredient  of  the  crime 

defined  by  section  5440,  that  some  act  must  be  done  by  one  of  the  parties 
to  the  conspiracy  in  furtherance  thereof;  but  such  act  need  not  be  in 
itself  a  crime  or  of  a  criminal  nature . 

4.  Appftdavit  Pbescbibed   by   Law. — Where    the   words   of   the  affidavit 

required  to  be  taken  by  an  applicant  for  public  land  are  set  forth  in  the 
statute  under  which  the  application  is  made,  it  is  sufiicient  in  an  indict- 
ment to  refer  to  or  describe  it  as  the  affidavit  required  of  such  applicant 
by  law. 

Before  Deady,  District  Judge. 
Mt\  Letms  McArthur,  for  the  plaintiff. 
Mr.  Julius  C.  Moreland,  for  the  defendants. 
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Deadt,  J.  The  defendants  are  accused  by  the  grand  jnrj 
of  the  district  of  committing  the  crime  of  conspiring  to 
defraud  the  United  States  as  defined  by  section  5440  of  the 
revised  statutes,  which  reads  as  follows:  ''If  two  or  more 
persons  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States  in  any  man- 
ner or  for  any  purpose,  and  one  or  more  of  such  parties  do 
any  act  to  effect  the  object  of  the  conspiracy,  all  the  parties 
to  such  conspiracy  shall  be  liable  to  a  penalty  of  not  less 
than  one  thousand  dollars  and  not  more  than  ten  thousand 
dollars,  and  to  imprisonment  not  more  than  two  years." 

The  indictment  contains  two  counts.  In  the  first  one  it 
is  alleged  that  on  August  25,  1886,  within  the  jurisdiction 
of  this  court,  the  defendants,  W.  F.  Thompson  and  Thomas 
Byan,  did  conspire  to  defraud  the  United  States  of  ''its 
title  to  and  dominion  over  "  the  southwest  quarter  of  section 
ten,  in  township  one  north,  range  twenty  east  of  the  Wal- 
lamet  meridian,  situate  in  The  Dalles  land  district  and  being 
a  portion  of  the  public  domain. 

The  second  count  contains  the  same  allegations  as  the 
first  one,  concerning  the  conspiracy  to  defraud  the  United 
States  of  "  its  title  to  and  dominion  over  "  this  quarter  sec- 
tion of  the  public  land,  by  the  following  means : 

The  defendants  agreed  (1)  that  Byan  should  make  a  tim- 
ber culture  application  in  his  own  name  for  said  land  and 
make  the  affidavit  required  by  law,  and  before  making  such 
application  or  affidavit,  he  would  make  and  deliver  to 
Thompson  a  power  of  attorney,  authorizing  and  empowering 
him  to  execute  a  relinquishment  in  Byan's  name  of  all  right 
acquired  by  him  under  such  application;  (2)  that  Byan 
would  deliver  to  Thompson  the  receipts  for  fees  and  com- 
pensation paid  on  the  application,  while  the  latter  would 
give  the  former  the  money  with  which  to  pay  the  same,  and 
one  dollar  and  fifty  cents  for  making  the  application;  (3)  that 
afterwards,  on  August  26,  1886,  in  pursuance  of  said  con- 
spiracy, Byan  did  deliver  to  Thompson  such  power  of  attor- 
ney, and  the  latter  gave  the  former  fourteen  dollars 
wherewith  to  pay  said  fees  and  compensation;  (4)  that  there- 
upon Byan  made  such  application  for  the  tract  of  land  afore- 
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saidy  and  the  affidavit  required  by  law,  and  paid  such  fees 
and  compensation,  the  receipt  for  which  he  delivered  to 
Thompson,  who  then,  in  consideration  of  the  premises,  gave 
him  one  dollar  and  fifty  cents. 

The  defendant  Thompson  demnrs  to  the  indictment  for 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

This  section,  5440,  is  compiled  from  section  30  of  the  act 
of  March  2,  1867  (14  State.  484),  entitled  ''An  act  to  amend 
existing  laws  relating  to  internal  revenue  and  for  other  pur- 
poses." In  the  compilation  the  phrase  ''in  any  manner 
whatever"  is  changed  so  as  to  read  "  in  any  manner  or  for 
any  purpose." 

The  manifest  purpose  of  the  act  was  to  prevent  and  pun- 
ish frauds  on  the  revenue.  But  that  is  no  reason  why  the 
universality  of  its  language*  should  be  so  restrained  in  its 
operation.  It  must  therefore  be  construed  to  include  every 
conceivable  case  of  conspiracy  to  defraud  the  United  States; 
that  is,  to  deprive  or  divest  it  of  any  property,  money  or 
thing  otherwise  than  as  the  law  requires  or  allows. 

"To  defraud"  the  government  of  any  portion  of  the  pub- 
lic lands  necessarily  implies  that  the  government  is  thereby 
deprived  of  its  title  or  ownership  of  the  same. 

An  entry  under  the  timber  culture  act  of  June  14,  1878 
(20  State.  113),  consists  of  the  application  and  affidavit  to 
the  qualification  of  the  applicant  and  the  declaration  that 
the  filing  and  entry  is  made  exclusively  for  the  benefit  of 
the  affiant,  and  not  for  the  purpose  of  speculation;  the 
payment  of  the  fees  and  compensation  to  the  receiver,  and 
the  cultivation  of  the  land  in  timber  for  eight  years,  so  that 
at  the  end  of  that  period  there  shall  be  growing  thereon  at 
least  six  hundred  and  seventy-five  ' '  living  and  thrifty  trees 
to  each  acre;"  and  on  proof  of  these  facts  by  two  "  credible 
witnesses  "  a  patent  will  issue  to  the  claimant  for  the  same. 
If  at  any  time  after  the  application  is  made  the  claimant 
fails  to  comply  with  the  requiremente  of  the  act,  the  land 
becomes  thereby  subject  to  entry  under  the  homestead  law 
or  by  some  other  person  under  the  timber  culture  act;  and 
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and  that  fact  mast  be  duly  alleged.  Tbe  first  count  does 
not  contain  any  such  allegation.  But  such  act  need  not  be 
in  itself  criminal,  or  amount  to  a  crime,  as  contended  by 
counsel  for  the  demurrer.  And  where,  as  in  this  case,  the 
statute  prescribes  the  oath  which  the  applicant  must  take, 
it  is  sufficient  to  aver  in  the  indictment  that  the  party  took 
the  oath  required  in  such  cases  by  law.  The  very  words  of 
the  affidavit  being  prescribed  by  law,  the  court  will  take 
notice  of  them,  and  so  must  the  defendants. 

The  demurrer  to  the  indictment  is  sustained;  but  as  it 
appears  on  the  facts  stated  therein,  that  the  defendant 
Thompson  has  dommitted  the  crime  of  subornation  of  per- 
jury, he  will  be  held  over  to  await  the  action  of  the  next 
grand  jury  in  that  respet. 

The  United  Stabts  v.  W.  P.  Thompson  and  D.  J. 

Sheppard. 

This  case  is  similar  to  the  foregoing  one  in  all  respects, 
except  that  the  land  in  question  is  the  southwest  quarter  of 
section  twenty-two,  in  township  one  north,  range  twenty  east* 
of  the  same  meridian. 

The  defendant  Thompson  demurred  to  the  indictment, 
and  the  same  was  argued  and  submitted  with  the  demurrer 
in  the  foregoing  case. 

The  demurrer  is  overruled,  and  the  defendant  held  to 
answer  as  above. 


The  Steamship  Idaho — The  United  States,  Libellant. 

District  Court,  DrrRior  op  Oregon. 

November  30,  1886. 

1.  CanTTRA.  FoBMAM  Statuti. — It  is  not  neoeasary  in  an  information  on  a 
seizure  on  land  or  water,  and  partioolarly  the  latter,  to  allege  therein 
that  the  act  or  omission  of  vhioh  the  seiztire  is  made  was  done  or 
omitted  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided;  bat  it  is  sufficient '  that  such  act  or  omission  is  described  in  the 
words  of  the  statute  under  which  the  proceeding  takes  place. 
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ently  lawful  manner^  and  thereby  obtain  money  from  anyone 
who  was  willing  to  pay  Thompson  a  sufiScient  premium  for 
the  opportunity  of  acquiring  the  land  from  the  United  States 
for  himself. 

So  long  as  Byan  complies  with  the  law — plows  the  land 
and  plants  it  in  timber — the  public  have  the  benefit  of  his 
labor  and  expenditure;  and  when  he  ceases  to  do  so  the 
land  is  subject  to  entry  by  any  other  qualified  person.  But 
until  it  has  been  earned  by  cultivation  in  timber,  as  the  act 
provides  for  eight  years,  the  title  and  ownership  remains  in 
the  United  States. 

At  most,  the  purpose  of  the  defendants  was  to  deprive 
the  United  States  of  the  possession  of  this  land  for  an 
indefinite  time,  or  until  a  purchaser  of  the  location  was  found. 
But  the  charge  in  the  indictment  is,  that  the  defendants 
conspired  to  defraud  the  United  States  of  its  title  to  the 
land,  or  the  "dominion  "  over  it,  which  is  the  same  thing. 
And  although  Byan  had  taken  the  land  in  good  faith,  for  his 
own  exclusive  use  and  benefit,  he  might,  at  any  time,  before 
the  expiration  of  the  eight  years  and  the  making  of  his  final 
proof,  have  abandoned  it  generally,  or  in  favor  of  some  par- 
ticular person,  for  a  valuable  consideration',  without  violating 
any  law. 

I  do  not  wish  to  palliate  the  acts  of  the  defendants,  or 
apologize  for  their  conduct.  But  they  are  not,  in  my  judg- 
ment, guilty  of  the  crime  charged  in  the  indictment. 

The  oath  of  the  applicant  was  thought  by  congress  suffi- 
cient to  prevent  one  man  being  used  by  another  to  appro- 
priate the  possession  of  the  public  land  for  any  purporse, 
either  temporary  or  permanent.  If  it  is  found  insufficient 
for  that  purpose,  congress  must  be  appealed  to  for  further 
legislation  in  the  premises.  The  remedy  already  provided 
for  this  case,  is  a  prosecution  for  perjury  and  subornation  of 
perjury;  and  the  proof  that  would  support  the  indictment 
in  this  case,  would  support  it  in  the  other. 

Other  points  were  made  on  the  argument,  but  it  is  unneces- 
sary to  consider  them.  I  may  add,  however,  that  the  doing 
of  some  act  in  pursuance  of  the  conspiracy  is  an  ingredient 
of  the  crime  defined  by  section  5440  of  the  revised  statutes, 
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carried  on  said  voyage  two  hundred  and  fifteen  passen- 
gers. 

4.  That  by  reason  of  the  premises  and  the  force  and 
effect  of  the  statute  in  such  cases  made  and  provided,  said 
vessel  is  subject  to  a  penalty  of  five  hundred  dollars. 

On  the  same  day  the  vessel  was  arrested  on  a  warrant 
issued  on  the  libel  of  information,  and  delivered  by  the 
marshal  to  the  agent  of  the  owners — the  Pacific  Coast 
steamship  company,  on  a  stipulation  in  the  sum  of  one  thou- 
sand dollars  to  abide  by  and  perform  the  decree  in  the  case. 

On  August  5th  the  claimant  filed  exceptions  to  the  libel 
for  ''informality  and  insufficiency,**  as  follows: 

1.  The  court  has  no  jurisdiction  to  enforce  the  penalty 
or  grant  the  relief. 

2.  The  libel  does  not  allege  any  case  of  seizure  pro- 
vided in  said  section  4499. 

3.  The  libel  does  not  state  facts  sufficient  to  justify  the 
seizure  of  the  vessel,  nor  any  proceeding  in  this  court 
against  her. 

Section  4499  of  the  revised  statutes  reads  as  follows:  "If 
any  vessel  propelled  in  whole  or  in  part  by  steam,  be  navi- 
gated without  complying  with  the  terms  of  this  title  (LII), 
the  owner  shall  be  liable  to  the  United  States  in  a  penalty 
of  five  hundred  dollars  for  each  offense,  one-half  to  the  use 
of  the  informer,  for  which  sum  the  vessel  so  navigated  shall 
be  liable,  and  may  be  seized  and  proceeded  agaiast  by  way 
of  libel  in  any  district  court  of  the  United  States  having 
jurisdiction  of  the  offense." 

Title  LII  of  the  revised  statutes  includes  the  sections 
thereof,  from  4399  to  4500,  both  inclusive. 

Section  4465  provides:  "  It  shall  not  be  lawful  to  take  on 
board  of  any  steamer  a  greater  number  of  passengers  than 
is  stated  in  the  certificate  of  inspection;"  and  makes  the 
master  or  owner  liable  for  a  penalty  of  ten  dellars  for  eacji 
passenger  in  excess  of  the  lawful  number  and  the  amount 
of  the  passage  money,  to  any  person  who  will  sue  for  the 
same. 

The  judicial  power  of  the  United  States  extends ''to  all 
cases  of  admiralty  and  maritime  jurisdiction"  (U.  S.  Oon. 
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art.  n,  section  3);  and  cases  of  seizure  on  the  high  seas  or 
the  navigable  waters  of  the  United  States  for  the  violation 
of  any  law  thereof  are  cases  of  admiralty  and  maritime  juris- 
diction. {The  Vengeance,  3  Dall.  297;  The  Samuel,  1 
Whea.  13.) 

By  virtue  of  subdivisions  3  and  8  of  section  663  of  the 
revised  statutes,  the  district  courts  of  the  United  States 
are  given  jurisdiction  '*of  all  suits  for  penalties  or  forfeit- 
ures incurred  under  any  law  of  the  United  States;"  and  *'  of 
all  civil  cases  of  admiralty  and  maritime  jurisdiction."  This 
is  a  civil  cause  of  such  jurisdiction.  The  act  or  offense  by 
which  the  penalty  was  incurred  and  the  lien  given  therefor 
on  the  vessel  was  done  on  the  water.  (The  Vengeance,  3 
Dall.  301.) 

Of  course  it  is  understood  that  the  jurisdiction  of  the  court 
cannot  be  invoked  or  exercised  in  a  particular  case  unless 
the  defendant,  if  the  proceeding  is  in  personam,  is  found 
within  the  territorial  limits  of  its  authority,  or  unless  the 
res,  if  the  proceeding  be  in  rem,  is  found  within  the  same. 

On  the  argument  counsel  for  the  exceptions  contended 
that  the  libel  was  insufficient  because  the  illegal  act  charged 
therein  is  not  alleged  to  have  been  done  '^contrary  to  the 
form  of  the  statute  in  such  oases  made  and  provided,"  citing 
Briscoe  v.  Hinman,  1  Deady  589. 

But  that  was  an  action  at  law  brought  by  an  informer 
against  the  collector  to  recover  a  penalty  incurred  under  a 
statute  and  given  to  any  one  who  might  sue  therefor.  The 
technical  rule,  that  in  an  action  at  law — an  action  of  debt — 
for  a  penalty  given  by  statute,  the  act  or  omission  on  ac- 
count of  which  the  penalty  is  given  must  be  charged  to  have 
been  committed  or  omitted  ccmtra  f(yrmam  stattUi,  has  always 
obtained  in  the  United  States  courts.  But  in  a  libel  of 
information  in  admiralty  for  a  forfeiture  or  penalty,  or  even 
in  a  proceeding  in  rem,  by  information,  on  a  seizure  on  land, 
the  same  strictness  has  never  been  required.  {Hunt  v. 
United  States,  1  Gal.  29;  Sears  v.  United  States,  id.  259;  The 
Samuel,  1  Whea.  14;  The  Merino,  9  Whea.  401.) 

In  The  Samuel  {supra,  15)  Chief  Justice  Marshall  said: 
''The  court  is  not  of  the  opinion  that  all  those  technical 
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nioeties  which  the  astoteness  of  ancient  judges  and  lawyers 
has  introduced  into  criminal  proceedings  at  common  law, 
and  which  time  and  long  usage  have  sanctioned,  are  to  be 
ingrafted  into  proceedings  in  the  courts  of  admiralty.  These 
niceties  are  not  already  established,  and  the  principles  of 
jnstice  do  not  require  their  establishment.  It  is  deemed 
sufficient  that  the  offense  be  described  in  the  words  of  the 
law,  and  be  so  described  that,  if  the  allegation  be  true,  the 
case  must  be  within  the  statute." 

In  the  case  under  consideration  the  section  of  the  revised 
statutes  (sec.  4499)  under  which  the  seizure  was  made  is 
named  and  the  act  for  the  commission  of  which,  the  penally 
in  question  is  given  is  described,  so  that,  if  the  allegation 
is  true,  there  was  a  violation  of  that  part  of  title  II,  denom- 
inated section  4465,  which  declares:  *'  It  shall  not  be  lawful 
to  take  on  board  of  any  steamer  a  greater  number  of  passen- 
gers than  is  stated  in  the  certificate  of  inspection." 

It  is  also  contended  that  the  libel  does  not  bring  the  case 
within  the  provisions  of  section  4499. 

The  argument  in  support  of  this  proposition  is  that  while 
the  section  declares  that  the  owner  of  the  vessel  shall  be 
liable  for  a  penalty  for  any  failure  to  comply  with  title  LEE 
in  the  navigation  thereof,  yet  each  section  of  said  title  pro- 
vides a  special  penalty  for  its  violation;  ''and  this  section 
is  not  intended  and  does  not  add  to  the  penalties  elsewhere 
provided  for  ;"  and  ''  this  is  apparent  from  the  fact  that  sec- 
tion 4500  provides  a  penalty  for  the  violation  of  any  provision 
not  specially  provided  for." 

But  it  will  not  do  to  assume,  as  this  argument  does,  that 
sec.  4499  has  no  operation  whatever  as  a  part  of  title  LII 
and  is  a  mere  superfluity.  In  the  first  place,  the  penalty  pro- 
vided in  section  4465  for  its  violation  is  given  against  the 
master  or  owner,  who  is  made  personally  liable  to  any  one 
who  will  sue  therefor.  It  is  true  that  section  4469  makes  this 
penalty  also  a  lien  on  the  vessel.  This,  however,  does  not 
authorize  her  seizure  by  the  government,  but  the  person 
suing  for  the  penalty  may  proceed  in  rem  and  arrest  the 
vessel  as  a  seaman  or  material  man  might  do  for  wages  or 
materials  furnished. 
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The  penalty  given  by  section  4499  for  a  violation  of 
any  provision  of  the  title  differs  from  any  other  penalty 
therein,  except  that  given  by  section  4454,  in  that  it  is  given 
exclusively  to  the  government,  and  the  vessel  is  made  liable 
to  seizure  on  account  of  the  same.  It  was  competent  for 
congress,  however,  to  provide  for  alternative  or  cumulative 
penalties  for  the  violation  of  any  provision  of  this  title,  and 
therefore  it  is  no  objection  to  a  claim  for  the  penalty  given 
by  section  4499,  for  carrying  too  many  passengers,  that  the 
section  making  the  carrying  unlawful,  also  provides  a  pen- 
alty therefor. 

This  section  4499  is  compiled  from  section  1  of  the  ''  steam- 
boat act"  of  February  28,  1871.  (16  Stats.  440.)  The  first 
clause  of  the  section  prohibits  the  issue  of  any  license, 
register  or  enrollment  to  any  steam  vessel  until  all  the  pro- 
visions of  the  act  have  been  complied  with.  Then  follows 
the  clause — now  section  4499  of  the  revised  statutes — ^giving 
the  penalty  for  navigating  any  such  vessel  without  comply- 
ing with  the  terms  of  the  act.  This  indicates  that  the  pen- 
alty thus  prescribed  in  the  first  section  of  the  act  was  not 
merely  intended  to  meet  cases  of  violation  otherwise  unpro- 
vided for,  but  the  contrary.  And  although  this  provision 
has  been  transferred  by  the  compilers  to  the  end  of  the  title 
on  the  subject  of  steamboats,  nothing  is  to  be  inferred  from 
that  fact,  as  is  declared  in  section  6600  of  the  revision. 

There  is  really  no  reason  to  conclude  that  the  various  sec- 
tions of  this  title,  giving  special  penalties  for  particular 
violations  thereof,  were  intended  to  exclude  the  operation  of 
section  4499,  itnposing  a  particular  penalty  for  any  violation 
of  the  same.  And  so,  for  the  purposes  of  this  case,  section 
4499  must  be  read  as  if  the  first  clause  of  section  4465  was 
a  part  of  it. 

It  is  also  contended  in  this  connection,  that  the  term 
"navigated,"  as  used  in  section  4499,  is  confined  to  the 
equipment,  furnishing  and  managing  of  the  vessel,  and  does 
not  include  the  matter  of  carrying  a  greater  or  less  number 
of  passengers  thereon. 

This  may  be  a  plausible  proposition,  but,  in  my  judgment, 
it  is  not  supported  by  the  statute,  or  the  reason  of  it     This 
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title  Ln,  of  the  revised  statutes,  is  devoted  to  the  regula- 
tion of  steam  vessels,  principally  with  a  view  to  the  safetj 
and  comfort  of  the  passengers  thereon.  Concerning  both 
these  particnlars,  the  number  of  passengers  a  vessel  carries, 
compared  with  her  capacity  to  take  care  of  them,  is  a  mate- 
rial circumstance.  And  it  would  be  strange  if  section  4499 
should  apply  to  a  failure  to  keep  a  watchman  (sec.  4477, 
Bev.  Stats.)  in  the  cabin  at  night  to  give  the  alarm  to  the 
passengers,  in  case  of  an  accident,  and  not  apply  to  the 
overloading  of  the  same  vessel  with  passengers  contrary  to 
section  4466.  The  navigation  of  a  vessel  within  the  purview 
of  this  section,  includes,  in  my  judgment,  everything 
required  and  provided  therefor  and  thereabout  in  this  title: 
such  as  equipment,  management,  the  character  and  stow^e 
of  cargo,  and  the  number  and  treatment  of  passengers 
thereon. 

And,  lastly,  it  is  contended  that  the  court  has  no  jurisdic- 
tion of  the  proceeding,  because,  as  it  is  claimed,  it  has  no 
"  jurisdiction  of  the  offense." 

This  is  not  a  criminal  proceeding,  and  the  word  '*  offense  " 
is  simply  used  here  to  signify,  in  a  loose  way,  the  act  of 
taking  on  board  a  greater  number  of  passengers  than  that 
mentioned  in  the  vessel's  certificate.  This  itself  is  not  a 
crime,  nor  does  the  statute  make  it  such.  To  secure  obedi- 
ence to  the  statute  limiting  the  number  of  passengers  that 
may  be  taken  on  board,  a  penalty  is  imposed  on  the  owner 
for  its  violation,  although  he  may  in  fact  have  been  ignorant 
thereof.  Such  penalty  is  recoverable  by  a  civil  action, 
transitory  in  its  nature,  that  may  be  maintained  in  any  dis- 
trict court  within  whose  jurisdiction  the  owner  may  be 
found.  In  addition,  the  statute  in  this  case  gives  a  lien  on 
the  offending  vessel,  for  the  penalty,  and  so  far  it  becomes 
a  case  of  admiralty  jurisdiction  that  may  be  maintained  in 
any  district  court  where  said  vessel  may  be  found  and 
arrested.  Not  only  this,  but  the  statute  authorizes  the 
seizure  of  the  vessel  in  the  first  instance,  by  the  proper 
officer  of  the  government,  and  that  wherever  it  may  be 
found — for  of  course  she  cannot  be  seized  elsewhere. 

It  is  not  to  be  lightly  supposed  that  the  general  rule  and 
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test  of  jurisdiction  of  the  district  courts,  in  oases  of  penal- 
ties and  seizures,  as  prescribed  by  section  663  of  the  revised 
statutes,  was  intended  to  be  changed,  and  a  peculiar  and 
impracticable  test  of  jurisdiction  substituted  by  section 
4499  for  the  recovery  of  the  penalty  thereby  imposed.  The 
words — "  and  may  be  seized  and  proceeded  against  by  way 
of  libel  in  any  district  court  of  the  United  States  having 
jurisdiction  of  the  offense" — must  be  construed  so  as  to 
harmonize  with  the  general  rule  on  the  subject  of  jurisdic- 
tion in  such  cases.  The  first  thing  mentioned  is  the 
''seizure"  of  the  vessel.  This  is  a  substantive,  separate 
act,  on  which  the  jurisdiction  of  the  court  depends.  Thence- 
forth the  district  court  for  the  district  within  which  the 
seizure  is  made,  has  exclusive  cognizance  of  the  cause.  As 
was  said  in  The  Octavia,  1  Gal.  488,  the  place  of  seizure, 
and  not  the  place  of  committing  the  offense,  gives  the  juris- 
diction. Therefore,  the  court  of  the  district  where  the 
seizure  is  made,  has,  for  that  very  reason,  jurisdiction  of 
the  offense,  so  to  speak,  and  no  other  court  has.  (  The  Ann, 
9  Cr.  290.)  And  if  the  vessel  is  taken  into  any  other  dis- 
trict, by  the  seizing  ofiSoer,  the  court  will  remit  it  to  the 
proper  district.  (The  Abby,  1  Mass.  360.)  It  matters  not 
whether  the  act  on  account  of  which  the  penalty  is  given 
constitutes  a  crime  or  not.  This  is  not  a  criminal  proceed- 
ing against  the  party  committing  it,  that  must  be  prosecuted 
in  the  district  where  it  was  committed.  (Sixth  amendment.) 
On  the  contrary,  it  is  a  civil  suit  to  enforce  a  penalty  against 
the  offending  vessel,  and  the  court  of  the  judicial  district  in 
which  the  vessel  was  seized,  for  this  purpose  has  jurisdic- 
tion of  the  offense  or  matter,  out  of  which  the  penalty  arose. 
Indeed,  the  word  *'  offense,"  as  used  in  this  connection,  has 
no  precise  or  technical  signification,  and  is  used  generally 
and  loosely,  in  the  sense  of  the  matter  or  transaction 
which  constitutes  the  subject  or  cause  of  the  suit. 

The  jurisdiction  to  enforce  the  penalty  against  the  vessel 
arises  from  the  seizure,  and  does  not  exist  without  it.  And  it 
attaches  or  belongs  to  the  court  within  whose  district 
it  was  made,  without  reference  to  the  place  where  the  act 
for  which  the  penaly  is  given,  was  done  or  committed. 
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Bat  it  appears  there  is  another  answer  to  this  exception 
to  the  jurisdiction.  It  comes  too  late.  The  claimant  has 
filed  a  claim  of  ownership  in  this  coart,  and  obtained  the 
delivery  of  the  vessel  thereon.  By  this  act  it  admitted  the 
jarisdiction  of  this  court.  If  it  intended  to  contest  the  juris- 
diction, it  should  have  done  so  before  it  obtained  the 
delivery  of  the  property.     (The  Abby,  1  Mass.  363.) 

The  exceptions  are  disallowed. 


United  States  v.  Minor  and  another. 

CiBourr  GouBT,  Nobthebn  Distbiot  of  Gaufobmu. 
NOVEMBEB  23,  1886. 

1.  PUBLIO  LaMDB  —  AOQUISmOM  BT  PATENT  —  BoNA  FiDS  PUBGHASSB.  —  A. 

purchaser  in  good  faith  for  a  yalnable  consideration  from  a  patentee  of 
United  States  lands,  without  notice  of  adverse  claims,  is  entitled  to  rel j 
on  the  record;  and  the  patent,  if  valid  on  its  face,  will  not  be  vacated,  as 
to  him,  for  matters  dehors  the  record. 

2.  YcimoB  AND  Ybmdbb — Bona  Fide  Pubohaskbs^Notiob  bt  PoesnsioN. — 

A  pre-emption  claimant  to  an  eighty-acre  tract,  which  he  has  included  in 
his  filing,  but  which  he  has  never  lived  on,  inclosed  or  cultivated, 
and  which  is  covered  with  a  forest,  though  he  has  lived  on,  inclosed, 
and  cultivated  another  portion  of  the  lands  he  has  filed  on,  over  a 
quarter  of  a  mile  away  from  the  land  in  question,  has  not  had  such 
possession  as  constitutes  constructive  notice  to  a  bona  fide  purchaser. 

Before  Sawyer,  Circuit  Judge. 

Mr.  S*  0.  HUbom,  United  States  attorney,  and  Mr.  J.  D. 
Chamberlain,  for  plaintiff. 

Mr.  Hiram  Smith,  for  defendant  Croghan. 

Suit  to  Vacate  Patent  to  Land  on  Ground  of  Fraud. 

Sawteb,  Circnit  Judge.  This  is  a  bill  in  equity  to  vacate 
a  patent  issued  to  defendant,  Minor,  to  eighty  acres  of  land, 
being  the  west  half  of  the  northwest  quarter  of  a  certain 
section,  on  the  ground  that  it  had  been  fraudulently  pro- 
cured. Minor,  having  no  interest  in  the  land,  made  default, 
and  the  decision  must  turn  on  the  rights  of  defendant, 
Croghan,  upon  the  case  as  disclosed  by  the  bill,  answer  and 
stipulated  facts. 
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The  material  facts,  as  they  appear  by  stipulation,  and  by 
the  uncontradicted  answer  responsive  to  the  bill,  are  as 
follows :  Minor  filed  his  declaratory  statement  for  the  land 
in  question,  as  a  pre-emptioner,  October  23,  1874.  He 
made  his  proofs  as  a  pre-emptioner,  and  paid  for  the  land 
in  fall,  June  23,  1875.  He  made  his  proofs  without  notice 
to,  or  knowledge  of,  Spence,  by  and  through  the  mistake 
and  inadvertence  of  the  land  department  in  not  noting  a 
'Contest  between  Spence  and  Minor.  A  patent  regular  in 
form  was  issued  to  Minor,  January  5, 1876.  He  had  a  house 
on  the  land,  but  had  not  made  it  his  home,  or  inhabited 
the  land,  as  required  by  law,  when  he  made  such  proofs, 
and  procured  his  patent.  Being  indebted  to  defendant, 
Groghan,  in  the  sum  of  one  thousand  tvvo  hundred  and 
•eighty  dollars,  then  due,  on  May  1,  1876,  having,  at  the 
time,  the  patent  in  his  possession,  in  consideration  of  said 
indebted  DOSS,  and  the  further  consideration  of  an  extension 
for  six  months'  time  in  which  to  pay  said  indebtedness,  on 
interest  at  one  and  a  quarter  per  centum  per  month.  Minor 
gave  his  note  for  the  amount  to  Croghan,  payable  in  six 
months,  and,  to  secure  payment,  executed  a  mortgage  on 
said  land.  Croghan,  at  the  time  of  extending  the  time  of 
payment  an^  taking  said  mortgage,  had  in  fact  no  notice  of  the 
fraudulent  manner  in  which  said  patent  had  been  obtained, 
but  supposed  it  to  have  been  in  all  respects,  honestly,  and 
properly,  issued,  and  no  notice  of  any  claim  made  by  Spence  to 
«aid  land,  and  no  knowledge  or  notice,  in  fact,  of  any  facts 
that  should  put  him  upon  inquiry.  But  he,  in  good  faith, 
supposing  Minor's  title  to  be  good,  took  said  mortgage  in 
consideration  of  said  indebtedness,  fully  and  justly  due, 
and  of  the  further  consideration  of  an  extension  of  the  time 
of  payment  of  said  indebtedness.  He  was  a  mortgagee  in 
£Ood  faith,  and  for  a  valuable  consideration,  without  notice 
of  any  defect  in  the  title,  or  of  any  counter  equities.  At  the 
time  he  took  the  mortgage  he  lived  twelve  miles  from  the 
land,  and  did  not  know  Spence,  and  did  not  know  where  he 
lived.  At  the  time  Minor  filed  his  declaratory  statement;  at 
the  time  he  made  his  final  proofs,  and  paid  for  the  land  in 
question;  at  the  time  of  the  issue  of  the  patent  to  him;  and 
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at  the  time  of  the  execution  of  said  mortgage  to  defoDdant, 
Groghan — Minor  had  no  knowledge,  whatever,  of  any  claim 
by  Spence  to  said  land.  He  had  never  known  or  heard  of 
any  claim  by  Spence  until  after  the  execution  of  said  mort- 
gage to  Croghan. 

One,  Spence,  having,  in  1872,  settled  upon  the  south  forty 
acres  of  the  west  half  of  the  southwest  quarter  of  the  same 
section,  with  an  intent  to  pre-empt  that  eighty,  and  the 
eighty  in  question,  adjoining  on  the  north,  on  December 
3,  1874,  after  the  filing  of  Minor's  statement,  filed  a  de- 
claratory statement  covering  the  west  half  of  the  southwest 
quarter,  and  the  west  half  of  the  northwest  quarter  of  the 
section;  the  latter  being  the  land  in  question  covered  by 
Minor's  claim,  constituting  the^  two  eighties,  standing  end 
to  end  to  each  other.  Spence  built  a  house  upon  the  south 
half  of  the  south  eighty,  a  quarter  of  a  mile  or  more  from 
the  land  in  question.  He  made  sundry  improvements  on 
and  cultivated  and  fenced  a  portion  of,  the  south  part  of  the 
south  eighty,  but  he  never  made  any  improvements  of  any 
kind,  or  lived  on  the  north  eighty  in  question,  and  there 
was  nothing  on  the  land  in  question,  at  the  date  of  said 
mortgage,  or  at  any  time,  to  indicate  that  it  was  claimed 
by  anybody,  except  the  house  owned  by  the  patentee. 
Minor.  The  land  was  unoccupied,  and  not  inclosed.  Tlie 
land  on  both  tracts,  and  the  surrounding  country,  was  all 
heavily  timbered  with  redwood.  In  January,  1878,  long 
after  the  patent  to  Minor  and  mortgage  to  Croghan,  Spence, 
in  the  land  office,  changed  his  pre-emption  claim  to  a  home- 
stead claim,  and  in  April,  1880,  made  his  proofs  on 
said  homestead  claim  to  both  tracts,  paid  the  required 
charges  thereon,  and  sought  a  patent  for  the  land. 

In  the  meantime,  Groghan  had  foreclosed  his  mortgage, 
and  purchased  in  the  mortgaged  premises,  being  the  eighty 
in  question,  at  the  sale  under  the  decree,  and  in  due  time 
received  the  sheriff's  deed.  He  now  holds  the  legal  title, 
under  the  patent  to  Minor,  in  pursuance  of  the  transaction 
set  out. 

In  my  judgment,  his  title  is  valid  against  all  the  world. 
The  title  was  probably  voidable  for  the  fraud  of  Minor,  and 
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mistake  in  the  land  office,  in  the  hands  of  Minor,  bat  it  was 
not  void  upon  the  face  of  the  record.  The  patent,  which  is 
the  final  record  of  the  title,  (Beard  v.  Federy,  3  Wall.  491, 
492,)  was  regular  and  valid  on  its  face.  The  proper  de- 
partment of  the  government  had  examined  the  case  on  the 
evidence  presented,  adjudged  the  right  to  be  in  Minor,  and 
issaed  the  patent,  accordingly,  in  due  form.  The  patent 
could  not  be  assailed  by  matter  resting  in  parol,  dehors  the 
record.  Innocent  parties  were  entitled  to  rely  upon  the 
record.  Groghan,  relying  upon  the  record,  without  any 
notice  of  any  claim  whatever  on  the  part  of  Spence,  or 
of  the  United  States,  for  a  good  and  valuable  considera- 
tion, and  with  the  utmost  good  faith,  took  the  mortgage, 
thereby  securing  a  valid  lien  upon  the  premises  in  question, 
that  was  ultimately  perfected  into  a  legal  title,  which  he 
now  holds.  Being  a  bonajide  purchaser,  for  value,  without 
notice  of  any  counter  equities  or  claims,  there  appearing  no 
flaw  upon  the  record,  his  title  is  impregnable.  His  equities 
are,  at  least,  equal  to  those  of  Spence,  and  superior  to  those 
of  the  United  States,  the  complainant  herein,  through 
whose  negligence  the  patent  was  issued,  by  means  of  which 
Croghan  innocently  got  into  his  present  position;  and, 
having  the  legal  title,  it  must  prevail.  The  position  of  the 
party  having  the  legal  title,  with  equal  or  superior  equities, 
is  best. 

There  must  be  a  decree  dismissing  the  bill,  with  costs; 
and  it  is  so  ordered. 


The  Umatilla. 

DlSTMCT    COUBT,  NOBTHEBN     DISTRICT    OF    CaLIPORNIA. 

December  1,  1886. 

Salvage  AxiiOWSD  to  Seamen. — A.  seaman  will  be  allowed  salvage  where 
it  appears  that  the  master  has  abandoned  the  ship,  or  has  discharged  the 
seamen  from  all  claims  for  their  farther  services  under  their  contract. 

Before  Hoffman,  District  Judge. 
Mr.  Charles  Page,  proctor  for  libellants. 
Mr.  Arthur  Bodgers,  advocate. 
Mr.  Milton  Andres y  for  claimants. 
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Hoffman,  J.  On  the  morning  of  February  9,  1884,  the 
steamship  Umatilla,  Frank  Worth,  master,  bonnd  on  a 
voyage  from  San  Francisco  to  Seattle,  struck  on  a  rock  of 
Flattery  reef,  some  twelve  or  thirteen  miles  to  the  south- 
ward of  Cape  Flattery. 

The  captain,  warned  of  danger  by  short  blasts  of  the 
steam  whistle,  had  barely  time  to  reach  the  deck,  when  he 
was  thrown  down  by  the  shock,  caused  by  ihe  striking  of 
the  ship  upon  the  rock .  He  at  once  gave  orders  to  the 
engineer  to  go  ahead  slowly,  in  order  to  prevent  the  vessel 
from  sliding  off  the  rock  and  foundering  in  deep  water. 
The  first  officer  was  ordered  to  sound  the  forward  hold.  In 
his  deposition  the  captain  is  made  to  say,  that  the  first 
officer  reported  eighteen  feet  of  water  in  this  lower  hold. 
This  is  evidently  an  error,  perhaps  clerical.  There  is  no 
doubt,  however,  that  on  taking  off  the  fore  hatch  the  hold 
was  found  full  of  water,  and  it  was  by  all  hands  expected, 
that  the  ship  would  speedily  founder. 

While  the  first  mate  was  forward  engaged  in  getting  the 
staysail  adrift,  and  lifting  the  hatches  to  ascertain  the  con- 
dition of  the  hold,  the  captain  had  ordered  the  boats  to  be 
made  ready,  and  when  the  mate  came  aft,  the  port  boat  had 
been  lowered  and  filled  by  a  crowd,  chiefly  of  coal-passers 
and  firemen  to  the  number  of  seventeen  or  eighteen  persons. 

A  similar  rush  was  made  for  the  starboard  boat,  but  it 
was  checked  by  the  firmness  and  decision  of  the  mate,  who 
succeeded  in  restoring  some  sort  of  order  and  discipline. 

The  starboard  boat  having  been  lowered,  it  was  immedi- 
ately filled  by  the  members  of  the  ship's  company,  including 
the  master,  who  took  with  him  his  dog  and  his  gun.  Mr. 
O'Brien,  the  mate,  remained  on  deck  alone,  or,  perhaps 
with  one  man  who  subsequently  got  into  the  captain's  boat. 
The  life  raft  had  in  the  meantime  been  launched  by  Mr. 
O'Brien,  assisted  by  two  of  the  men.  It  consisted  of  two 
metallic  spindle-shaped,  air  tight  tanks  connected  by  a  grat- 
ing, and  was  ten  or  fifteen  feet  long  by  five  or  six  feet  wide. 
It  was  provided  with  row  locks  and  oars,  but  they  afforded 
very  insufficient  means  of  propelling  her  through  the  water. 
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It  was  evidently  designed  to  be  used^  as  its  name  implies, 
as  a  raft  or  float. 

The  engine  was  still  working  slowly  to  prevent  the  vessel 
from  slipping  off  the  rock  and  going  down  head  foremost  as 
was  by  all  hands  momentarily  expected.  The  pumps  were 
also  at  work  pumping  out  the  forward  ballast  tank. 

The  master  did  not  deem  it  safe  or  prudent  to  wait  to  see 
what  might  be  the  effect  of  this  operation;,  he  appears  to 
have  been  anxious  to  get  away  from  the  ship  as  quickly  as 
possible,  and  urged  Mr.  O'Brien,  according  to  the  testi- 
meny  of  the  latter,  to  ''come  along  quick  and  get  away  in 
the  boats.  The  ship  will  be  going  down  and  be  taking  us 
all  down  in  the  boats." 

The  mate  had,  however,  determined  to  take  to  the  raft 
with  the  view  of  staying  by  the  ship  and  ''  seeing  the  last  of 
her."  He  gathered  up,  he  says,  a  few  of  his  little  effects 
and  having  put  them  in  a  bag,  came  out  on  deck.  At  that 
time  he  was  tbe  only  person  remaining  on  board.  All 
hands,  the  captain  included,  were  "singing  out  to  him  to 
come  oS,  she  wiU  be  down  and  taking  us  down." 

The  mate  jumped  upon  the  raft,  which  was  attached  by 
a  line  to  fhe  stern  of  the  captain's  boat,  and  called  for 
volunteers  to  come  out  of  the  boat  and  remain  with  him  on 
the  raft.    Two  men,  the  co-libellants,  answered  to  his  call. 

As  the  captain  was  about  to  pat  off,  he  repeatedly  urged 
Mr.  O'Brien  to  come  off  the  raft  into  the  boat,  telling  him 
that  the  ship  would  go  down  very  soon,  that  a  gale  was 
probably  coming  on,  and  that  he  didn't  wish  to  see  him 
drowned. 

Mr.  O'Brien  replied  in  effect  that  he  was  not  scared;  that 
his  life  was  insured  for  three  thousand  dollars,  and  which 
his  wife  would  get,  and  that  this  was  the  only  chance  he 
had  ever  had  of  getting  even  with  the  insurance  company. 

He  reminded  him,  too,  in  rough  but  expressive  seaman's 
language,  of  the  discredit  that  woald  attach  to  them  if  any 
one  else  should  board  the  ship  and  ''we  be  disconnected 
with  her  or  ashore."  He  offered  to  get  into  the  boat  if  the 
captain  would  come  upon  the  raft  and  remain  by  the  ship, 
telling  him  that  he  would  assuredly  come  back  for  him  with 
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a  boat's  crew.  To  this  the  captain  made  no  reply.  In  his 
deposition  the  master  states  that  he  went  upon  the  raft,  and 
from  it  got  into  the  boat  at  the  mate's  argent  solicitation, 
Mr.  O'Brien  declaring  that  he  was  unwilling,  or  felt  himself 
incompetent,  to  take  charge  of  the  boat.  In  this  statement 
he  is  not  corroborated  by  a  single  witness. 

Mr.  Neiman,  chief  engineer,  a  witness  called  by  the  claim- 
ants, testifies  that  he  saw  the  captain  in  the  second  mate's 
boat  with  eight  or  ten  men;  that  he  came  out  of  it  on  deck 
and  had  a  short  conversation  with  Mr.  O'Brien,  and  then 
went  into  his  own  boat.  This  circumstance,  though  not 
mentioned  by  Mr.  O'Brien,  is  also  testified  to  by  several  of 
the  crew. 

At  the  time  Mr.  Neiman  saw  the  captain  in  the  second 
mate's  boat  with  eight  or  ten  men,  all  the  rest  of  the  crew 
were  still  on  the  ship.  The  second  mate's  was  the  first  boat 
lowered  into  the  water,  as  it  was  the  first  to  put  off  for  the 
shore. 

The  master  thus  appears  to  have  been  among  the  very 
earliest  to  despair  of  the  safety  of  the  ship,  and  to  provide 
for  his  own  by  taking  refuge  in  the  boat. 

I  feel  justified  in  saying  that  I  do  not  belieVb  that  the 
master  was  upon  the  raft,  or  ever  had  any  idea  of  going 
upon  it.  And  I  am  satisfied  that  the  foregoing  account  of 
the  circumstances  attending  the  abandonment  of  the  vessel 
by  all  the  ship's  company  except  Mr.  O'Brien  and  his  com- 
panions is  substantially  true. 

Before  proceeding  to  state  the  circumstances  under  which 
Mr.  O'Brien  and  the  co-libellants  succeeded  in  saving  the 
ship,  it  will  be  well  to  narrate  briefly  what  befell  the  boats» 
and  what  was  done  by  the  master's  orders  after  leaving  the 
ship. 

When  the  master  bade  good  bye  to  Mr.  O'Brien  he  prom- 
ised that  after  reaching  the  shore  he  would  send  a  boat  for 
him.  That  this  promise  was  made  with  any  intent  or  ex- 
pectation of  resuming  possession  or  command  of  the  ship  I 
do  not  for  a  moment  believe. 

''o  not,  of  course,  think  that  the  master  intended,  after 
^g  for  his  own  safety,  to  abandon,  without  any  effort. 
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Mr.  O'Brien  and  his  companions  to  their  fate.  He  knew 
that  if  the  ship  went  down,  as  he  confidently  expected,  it 
would  be  almost  impossible  for  them  to  reach  the  shore, 
supposed  to  be  one  and  a  half  or  two  miles  distant,  on  the 
raft.  Common  humanity  required  that  he  shoald  make 
some  efiEbrt  to  save  his  first  officer  and  the  men  who  had 
devoted  themselves  to  what  they  thought  imminent  risk  of 
death,  under  what  he  must  have  considered  the  fantastic 
and  absurd  notion  that  duty  required  them  to  remain  by  the 
ship  and  '^  see  the  last  of  her,"  at  whatever  hazard. 

The  captain's  boat  pat  off  from  the  ship  about  twenty 
minutes  after  the  second  mate's  boat.  On  its  way  t6  the 
shore  the  second  mate's  boat  with  a  crew  was  met.  She 
had  landed  the  men  on  an  island  for  temporary  safety,  and 
was  returning  to  the  ship.  The  island  upon  which  they  had 
been  landed  was  destitute  of  water  or  shelter. 

The  captain,  therefore,  ordered  the  boat,  which  was 
accompanied  by  some  Indians  in  canoes,  to  return  to  the 
island,  take  off  the  men,  and  make  for  the  mainland.  This 
was  effected,  the  boats  being  piloted  by  the  Indians,  who 
took  on  board  of  their  canoes  some  of  the  men. 

The  land  was  reached  in  about  an  hour  and  a  half  from* 
the  time  the  captain's  boat  left  the  ship.  The  weather  was 
very  cold;  snow  was  falling,  and  the  men  were  more  or  less 
exhausted  by  their  exposure  and  labor  in  the  boats. 

A  fire  was  kindled,  hot  coffee  prepared,  and  at  the  expira- 
tion of  half  an  hour  or  an  hour  the  master  directed  the 
second  mate  to  go  with  a  boat's  crew  to  Mr.  O'Brien's  relief. 

The  men  state  that  the  captain  gave  no  orders  on  the 
subject,  and  that  the  boat  put  off  at  their  suggestion. 

Mr.  Neiman,  however,  says  that  the  captain  gave  the 
order.  But  he  also  states  that  he  suggested  that  he  and 
the  captain  ought  to  go  in  it.  This  suggestion  was  not 
acted  on  by  the  master,  for  the  reason,  as  he  says,  that  he 
was  frost-bitten  or  had  chilblains. 

At  this  time  the  ship  was  not  visible  from  the  shore,  and 
the  boat  soon  became  lost  to  sight. 

She  had  not  proceeded  far,  when  the  steamer  was  descried 
with  sails  set  and  under  way.    An  attempt  was  made  to 
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overhanl  ber,  but  was  soon  abandoned  as  hopeless;  and  the 
boat  returned  to  the  shore. 

The  men  were  subsequently  taken  in  a  steam  tag,  which 
the  captain  had  sent  an  Indian  runner  to  procure,  to  Seattle, 
where  they  were  discharged. 

I  return  to  Mr.  O'Brien  and  his  companions  on  the  raft. 
At  the  time  the  captain's  boat  started  fon  the  shore,  the  raft 
was  lying  at  right  angles  to  the  bow  of  the  steamer  and  dis- 
tant from  her  some  one  hundred  or  one  hundred  and  fifty 
yards.  Observing  that  the  wind  was  increasing,  Mr.  O'Brien 
directed  the  men  to  paddle  up  to  the  ship,  get  on  board  and 
endeavor  to  procure  some  food,  as  they  had  none  on  the 
raft.  One  of  the  men,  by  O'Brien's  orders,  got  on  board 
the  ship,  took  what  supplies  he  could  find  in  the  pantry, 
and  returned  with  them,  together  with  a  small  compass,  to 
the  raft.  This  was  done  as  quickly  as  possible,  as  the  vessel 
was  momentarily  expected  to  founder  or  to  break  up.  The 
man,  before  leaving  the  vessel,  threw  over  a  line  from  about 
amidships,  which,  though  not  at  the  time  made  use  of, 
proved  subsequently  of  great  service. 

After  receiving  the  supply  of  food,  which  consisted  of  two 
tins  of  condensed  milk,  a  few  apples  and  a  couple  of  rolls 
of  butter,  the  raft  was  paddled  around  to  the  stern  of  the 
vessel  and  made  fast  to  her  log  Hue. 

In  the  mate's  bag  was  a  pair  of  blankets.  One  of  these 
was  cut  up  and  made  into  mufflers.  The  men  were  directed 
to  take  off  their  boots  and  wrap  the  strips  of  blanket  around 
their  feet  to  prevent  their  freezing.  The  other  blanket  was 
used  as  a  shelter  from  the  snow,  which  was  falling  fast. 
The  weather  the  mate  describes  as  ''bitterly  cold." 

This  condition  of  affairs  remained  unchanged  for  perhaps 
two  hours,  when  the  mate  noticed  that  the  vessel  was  drift- 
ing. His  first  thought  seems  to  have  been  that  she  would 
immediately  founder.  But  after  watching  her  for  twenty 
minutes  to  half  an  hour  and  observing  that  she  was  not 
sinking,  Mr.  O'Brien  proposed  to  his  companions  to 
endeavor  to  get  on  board  of  her.  The  raft  was  accordingly 
pulled  up  under  the  vessel's  counter  and  two  unsuccessful 
attempts  were  made  to  run  a  rope  to  the  rudder  chains  of 
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the  steamer.  After  resting  a  little  while,  an  effort;  was  made 
to  board  her  amidships,  the  men  in  the  meantime  having 
been  somewhat  invigorated  by  the  contents  of  a  small  flask 
of  whisky,  a  part  of  which  they  used  as  a  stimulant  and  a 
part  to  rub  on  their  hands.  Their  first  effort  was  to  catch 
the  line  that  had  been  thrown  over  from  amidships  of  the 
vessel.  In  this  they  succeeded,  and  after  hauling  up  amid- 
ships of  the  vessel,  Mr.  O'Brien  endeavored  to  get  on  board 
of  her.     In  this  attempt  he  failed. 

The  raft  was  then  dropped  astern,  when  Mr.  O'Brien 
observed  that  the  vessel  was  drifting  broadside  towards 
some  rocks,  which  lay  on  her  starboard  beam. 

Seeing  that  no  time  was  to  be  lost,  he  determined  to  make 
one  more  attempt  to  get  on  board  of  her.  The  attempt  was 
attended  with  much  difficulty  and  not  without  risk. 

The  line  where  it  was  out  of  water  was  covered  with 
icicles.  The  side  of  the  vessel  was  twelve  or  fourteen  feet 
high  and  slippery  with  "  frozen  snow.*'  He  at  last  managed 
to  climb  up  her  side.  He  immediately  threw  a  line  to  the 
men  on  the  raft,  and  having  cut  the  ship's  side-steps  or  lad- 
der adrift,  he  pulled  them  over  the  deck,  which  was  covered 
with  snow  to  the  depth  of  two  or  three  inches,  and  put  them 
over  the  side.  The  raft  was  then  hauled  abreast  of  the 
steps  and  the  men  taking  each  a  line  in  his  hand,  jumped  at 
the  mate's  order  for  the  steps,  which  they  succeeded  in 
catching,  and  clambered  on  board  in  safety.  Their  first- 
care  was  to  get  head  sails  on  the  ship  to  make  her  pay  off 
and  clear  the  rocks,  which  were  looming  up  and  "  seemed," 
Mr.  O'Brien  says,  "  to  be  very  close." 

While  the  men  were  engaged  in  getting  head  sails  on  the 
ship  the  mate  went  to  the  pilot  house,  and  having  discon- 
nected the  steam  steering  gear,  put  the  helm  hard  aport. 

The  vessel  immediately  began  to  pay  off  and  the  mate 
saw,  through  the  rigging,  that  she  was  swinging  clear  of  the 
rock.  The  raft  had  in  the  meantime  broken  adrift,  carrying 
with  it  all  the  mate's  effects,  clothes,  books,  watch  and 
chain,  etc.  Still  apprehensive  that  the  vessel  might  founder, 
the  men  set  to  work  to  construct  a  raft  or  float.  The  only 
available  material  was  a  small  pair  of  gang  planks,  two  fore 
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rule  that  seamen  are  not,  in  general,  allowed  to  become 
salvors,  adds:  "We  say  in  the  ordinary  course  of  things; 
for  extraordinary  events  may  occnr  in  which  their  connec- 
tion with  the  ship  may  be  dissolved  defacto^  or  by  operation 
of  law,  or  they  may  exceed  their  proper  duty,  in  which  cases 
they  may  be  permitted  to  claim  as  salvors." 

"When  mariners,"  observes  Mr.  Curtis,  ''may  be  said  to 
have  exceeded  their  proper  duty,  the  legal  relation  hdng  stiU 
undissolved,  is  certainly  not  capable  of  definition  apart  from 
circumstances.  There  is  much  intrinsic  difiSculty  in  the 
question."  (Curtis'  Bights  and  Duties  of  Merchant  Sea- 
men, 290.) 

The  observation  is  just.  But  I  am  persuaded  that  if  the 
ruling  of  the  supreme  court  can  apply  to  any  circumstances 
whatever,  it  must  to  the  case  at  bar. 

The  question  here  presented  is  not  that  suggested  by  Mr. 
Curtis,  viz:  of  extraordinary  services  performed  by  seamen 
whose  contract  remained  undissolved.  For  it  is  claimed 
that  the  contract  was  dissolved  by  the  final  abandonment  of 
the  ship  by  the  master,  and  by  his  urgent  and  repeated 
solicitations  to  the  mate  to  follow  his  example. 

It  is  not  questioned,  that  to  constitute  an  abandonment 
by  the  master  he  must  have  quitted  the  ship  without  hope 
of  saving  her,  and  without  the  intention  of  returning  to 
and  resuming  possession  of  her.  That  the  master  was 
among  the  first  to  despair  of  her  safety  and  to  provide  for 
his  own,  cannot  be  disputed.  No  one,  not  even  the  salvors, 
appears  to  have  entertained  a  hope  that  the  ship  could  be 
saved.  No  such  expectation,  at  least  in  any  definite  or  con- 
scious way,  seems  to  have  been  the  motive  of  the  mate's 
conduct.  He  appears  to  have  acted  upon  a  kind  of  instinct- 
ive feeling  as  to  what  it  became  a  loyal  seaman  to  do,  viz: 
to  stand  by  his  ship  until  the  very  last. 

The  captain  now  declares  that  he  intended  to  return  to 
her.  His  declarations  made  after  the  event  as  to  his  secret 
intentions  of  which  he  gave  at  the  time  no  sign,  and  which 
did  not  ripen  into  any  act  or  effort  to  effect  them,  are  en- 
titled to  but  little  weight. 

That  he  did  not  intend,  after  providing  for  his  own  safety, 
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to  wholly  abandon  the  mate  and  his  companions  to  their 
fate,  may  be  admitted;  but  that  he  had  any  intention  to 
return  to  the  ship  for  the  purpose  of  resuming  possession 
and  command  of  her,  I  cannot  belieye.  The  captain  and 
crew  had  reached  shore,  made  a  fire,  and  had  warmed  and 
refreshed  themselves.  A  boat  did  go  to  the  rescne  of  the 
mate;  but  it  is  not  certain  that  this  was  done  by  the  master's 
order,  and  it  is  certain  that  he  did  not  go  in  it.  His  sole 
object  evidently  was  to  pick  up  the  men  who  had  been  left 
on  the  raft,  if  ]$erchance  they  had  not  already  perished.  All 
believed  that  she  must  already  have  foundered. 

But  even  if  the  act  of  the  master  in  quitting  the  ship 
should  not  be  deemed  to  amount  to  a  final  abandonment  of 
her  within  the  meaning  of  the  rule,  the  circumstances  under 
which  the  iibellants  refused  to  abandon  her  constitute,  in 
my  judgment,  a  discharge  by  the  master  of  all  claim  upon 
the  seamen  for  farther  services  under  their  contract. 

They  did  not  entrust  themselves  to  the  raft  by  the  mas- 
ter's direction.  They  remained  by  the  ship  in  spite  of  his 
urgent  remonstrances,  almost  against  his  orders.  He  was 
unable  to  impress  them  with  the  solicitude  for  their  safety 
which  he  evidently  felt  for  his  own.  They  remained  by  the 
ship  at  the  imminent  risk  of  their  lives,  purely  as  volun- 
teers, when,  had  they  followed  the  master's  advice  and  exam- 
ple, the  ship  would  certainly  have  been  lost,  or  drifted  off  a 
derelict  upon  the  ocean. 

If  the  salvors  had  not  in  this  case  "  exceeded  their  proper 
duty,"  that  is,  their  stipulated  duty  under  their  contract,  it 
is  not  easy  to  imagine  a  case  short  of  a  formal  discharge 
where  they  would  be  deemed  to  have  done  so.  To  them  may 
be  applied  mtUaiis  mutandis^  the  words  of  the  great  chief 
justice  in  regard  to  a  similar  claim,  on  behalf  of  a  seaman 
left  on  board  a  ship  deserted  by  her  master  and  crew.  After 
adverting  to  the  general  rule,  which  forbids  the  allowance 
of  salvage  to  a  mariner  belonging  to  the  ship  which  has  been 
preserved,  he  says : 

"The  claims  upon  him,  on  the  ground  of  contract,  are 
urged  with  a  very  ill  grace  indeed.  It  little  becomes  those 
who  devoted  him  to  the  waves  to  set  up  a  title  to  his  further 
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services.  The  captain,  who  was  intrusted  by  the  owner  with 
power  oyer  the  vessel  and  crew,  had  discharged  him  from 
all  farther  duty  under  bis  contract,  so  far  as  any  act  what- 
ever could  discharge  him,  and  it  is  not  for  the  owner  to 
revive  the  abandoned  claim."    {The  Blaireau,  2  Cr.  240.) 

I  may  also  apply  to  these  salvors  the  words  of  the  chief 
justice,  in  the  same  case,  with  regard  to  the  abandoned  sea- 
man: 

"  Every  principle  of  justice  and  every  feeling  of  the  heart 
must  arrange  itself  on  the  side  of  the  claim. '^ 

My  judgment  is,  that  the  libellants  are  entitled  to  salvage, 
nor  is  the  allowance  to  be  diminished,  because,  when  they 
determined  to  stay  by  the  ship,  they  had  no  expectation  and 
but  a  faint  hope  of  preserving  her.  If  they  have  acted,  not 
from  any  interested  or  mercenary  motive,  but  from  a  spirit 
of  loyal  devotion  to  the  ship  and  to  their  duty,  which  for- 
bade them  to  desert  her,  until  she  had  perished  before  their 
eyes,  their  merit  is  enhanced  on  the  same  principle  as  that 
acted  upon  by  courts  of  admiralty  in  awarding  increased 
salvage  where  the  services  have  been  rendered  and  gallantry 
displayed  in  saving  human  life. 

I  am  fully  impressed  with  the  policy  and  necessity  of  dis- 
allowing the  seaman's  claim  as  a  salvor,  when  all  that  he 
alleges  is  that  the  voyage  has  been  more  than  ordinarily 
protracted,  or  that  his  labors  have  been  exceptionally  ardu- 
ous or  perilous.  To  entertain  such  a  claim  would  give  rise 
to  endless  litigation  and  impose  upon  the  courts  the  imprac- 
ticable task  of  attempting  to  define  the  precise  limits  of  the 
seaman's  duty  under  his  contract. 

But  I  am  equally  persuaded  that  where  the  master  and 
the  rest  of  the  crew  have  quitted  the  ship,  renouncing  all 
hope  of  saving  her,  and  some  have  remained  in  spite  of  his 
expostulations,  and'  almost  his  commands,  to  affront  dan- 
gers, which  he  declined  to  encounter,  and  by  so  doing  have 
saved  the  ship,  justice,  as  well  as  the  true  interests  of  own- 
ers and  insurers,  demand  that  the  courts  should  recognize 
as  a  legal  right  the  seaman's  claim  to  a  liberal  compensation 
for  his  supererogatory  services. 
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United  States  v.  Kate  D.  McLaughlin  et  al. 

CiBCDrr  CouBT,  Nobthern  Distbiot  op  Oalifobnu. 

December  13,  1886. 

1.  Gentbai.  PAGmo  Bailboad  Land  Gbai9t~Map  of  Generai.  Bouts  . — ^The 

map  of  the  route  of  the  western  divisioD  of  the  Central  Pacific  railroad, 
filed  with  the  secretary  of  the  interior,  December  8,  1864,  is  the  map  of 
the  general  route,  and  not  of  the  line  as  *'  definitely  fixed/'  within  the 
meaning  of  the  land  grant  act  of  1862. 

2.  Saxb — DuruiiTE  Location. —The  map  of  the  route  of  said  road,  as  finally 

located  and  constructed,  filed  with  the  secretary  of  the  interior,  Febmary 
1,  1870,  and  accepted  as  such  by  that  officer,  is  the  map  of  definite  loca- 
tion. 

3.  Thb  MoQXTEiiAMos  Gbant  was  finally  rejected,  February  13,  1865,  after 

which,  the  lands  within  the  exterior  boundaries  of  the  grant  ceased  to  be 
subjudicet  and  became  public  lands,  to  the  odd  sections  of  which,  within 
twenty  miles  of  the  line  of  the  road,  the  right  of  the  railroad  company 
attached,  and  became  indefeasible,  immediately  upon  the  filing  of  the 
map  of  definite  location  of  the  road,  and  the  acceptance  thereof  as  such 
by  the  secretary  of  the  interior. 

4.  Estoppel.— Matters  of   estoppel  as  to  lands  lying  east  of  range  line, 

between  ranges  seyen  and  eight  east,  Mount  Diablo  meridian,  diBCUSsed. 

5.  The  WrrHnsAWAii  of  the  Lands  upon  filing  the  map  of  the  general  route 

of  the  road,  for  twenty-fiye  miles  on  each  side  of  the  line  indicated,  pro- 
tected the  lands  against  the  attaching  of  any  other  right  as  against  the 
railroad  company,  until  the  filing  of  the  map  of  definite  location. 

Before  Sawteb,  Circuit  Judge,  and  Sabin,  District  Judge. 

Mr,  8.  O.  HUbom,  United  States  attorney,  Mr.  Mich. 
MvUany  and  Mr.  D.  M.  DdmaSj  for  complainants. 

Mr.  A.  L.  Bhodes,  solicitor  for  Kate  D.  LcLaughlin. 

Mr.  F.  H.  Smith  and  Mr.  L.  W.  Elliott,  solicitors  for  cer- 
tain defendants. 

By  the  court,  Sawteb,  Circuit  Judge.  This,  and  the  six 
other  suits,  are  brought  by  the  United  States  against  the 
Central  Pacific  railroad  company,  as  patelitee,  and  its  various 
grantees,  now  holding  the  title,  to  vacate  seven  different 
patents,  embracing,  in  the  aggregate,  many  thousand  acres 
of  land,  as  having  been,  improperly,  issued  by  mistake. 

They  are  the  same  patents,  sought  to  be  vacated,  in 
United  States  v.  Centred  Pacific  BaUroad  Co.,  8  Sawy.  81,  in 
which  the  bill  was  dismissed,  without  deciding  the  case  upon 
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the  merits,  for  want  of  indispensable  parties;  as  no  one 
having,  at  the  time,  any  interest  in  the  lands,  was  made  a 
party  to  the  suit.  Id  the  present  case,  the  Central  Pacific 
railroad  company,  not  having  any  interest,  is  a  mere  nomi- 
nal party,  and  the  case  must  depend  npon  the  rights  of  the 
other  defendants,  who  derive  title  throngh  the  patentee. 

The  patents  purport  to  have  been  issued  in  pursuance  of 
the  act  of  July  1,  1862,  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  across  the  continent  (12  Stats.  489)» 
and  amendatory  acts,  under  which  the  Central  and  Western 
Pacific  roads  were  constructed.  A  portion  of  the  lands  in 
question,  is  admitted  to  be  within  the  exterior  boundariea 
of  the  lands  claimed  under  the  fraudulent  Moquelamos  grant, 
which  was  finally  rejected  by  the  supreme  court  of  the  United 
States,  on  February  13,  1865.  Until  the  final  rejection  of 
said  grant  on  February  13,  1865,  the  lands,  so  admitted  to 
be  within  the  boundaries  of  the  alleged  grant,  were  held  by 
the  supreme  court,  in  Newhall  v.  Sanger ,  92  U.  S.  761,  to  be 
sub  judice,  and  therefore  not  public  lands,  and  not  to  be 
within  the  terms  of  any  grant,  that  attached  prior  to  the  final 
rejection  of  that  grant,  and  that  decision  is  controlling,  pro- 
vided the  facts  are,  as  they  were  supposed  to  be,  in  that 
case.  NetohaU  v.  Sanger  was  not  a  suit  between  the  parties 
to  the  railroad  grant,  and  it  was  decided  upon  demurrer. 
The  facts  seem  to  have  been  imperfectly  known  to  the  par- 
ties, and  the  allegations  of  the  bill  upon  which  the  case 
turned,  were  extremely  loose.  The  grant  is  to  the  alternate 
sections  on  ''each  side  of  said  road,  not  sold,  reserved  or 
otherwise  disposed  of  by  the  United  States,  and,  to  which  a 
pre-emption,  or  homestead  claim  may  not  have  attached,  ai 
the  time  the  line  of  said  road  is  definitely  Jixed.''  If  the  line  of 
said  road  was  "definitely  fixed,"  before  February  13,  1865, 
then,  unless  there  were  other  controlling  equities,  under  the 
decision  in  Newhall  v.  Sanger,  the  lands  which  were,  then, 
sub  judice  within  the  bounds  of  the  Moquelamos  grant,  did 
not  pass  to  the  railroad  company,  and  ought  not  to  have 
been  patented.  But  onthe  contrary,  if  the  line  of  said  road 
was  not  **dejinitdi/  fioced,''  within  the  meaning  the  act,  till 
after  February  13,  1865,  then,  it  is  conceded,  that  they  had 
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ceased  to  be  sub  jttdice,  and  they  aid  pass  to  the  railroad 
company,  and  were  properly  patented.  The  bill  alleges  that 
the  line  was  "  definitely  fixed"  on  December  8,  1864.  The 
Bworn  answer  responsive  to  the  bill,  denies  this  allegation, 
and  alleges  that  the  line  was  not  definitely  fixed  till  Febru- 
ary 1,  1870,  or,  at  least,  tUi  1868,  and  the  harden  of  show- 
ing affirmatively  a  definite  location  at  an  earlier  date  is  on 
complainants.  The  complainants  contend,  and  claim  to  have 
introdnced  evidence  establishing  this  position — that  the  line 
of  the  road  was  "definitely  fixed"  on  December  8,  1864: — 
the  time  alleged  in  the  bill,  by  the  filing  of  a  certain  map  in 
the  office  of  the  secretary  of  the  interior,  at  Washington,  a 
copy  of  which  is  in  evidence  as  Exhibit  A. 

While  the  defendants,  on  the  contrary,  contend  that  this 
is  not  a  map  definitely  fixing  the  line  of  the  road,  bat  is  only 
the  map  required  by  section  7  of  the  act,  to  be  filed  in  the 
department  of  the  interior  to  "designate  the  general  route 
of  said  road,  as  near  as  may  be;"  and  that  the  line  of  said 
road  was  not  "definitely  fixed,*'  till  the  filing  of  the  map  of 
the  road  as  actually  located  and  constructed  on  February  1, 
1870,  a  copy  of  which  is  in  evidence  as  Exhibit  17;  or,  at 
least,  until  the  road  was  actually  located  in  1868,  where  it 
is,  in  fact,  built,  both  of  which  periods  are  long  since  the 
final  rejection  of  the  Moquelamos  grant.  And  this  is  the 
only  disputed  issue  between  the  parties  on  this  branch  of 
the  case.  Upon  the  determination  of  this  issue,  therefore, 
depends  the  decision  of  this  case,  unless  there  are  other 
equities  disclosed,  upon  which  defendants  can  rest,  as  to 
all,  or  some  of  the  lands. 

The  letter  of  Leland  Stanford,  president  of  the  Central 
Pacific  railroad  company,  to  the  secretary  of  the  interior, 
dated  February  20, 1864,  referring  to  a  prior  ''general  map," 
filed  on  June  1,  1863,  and  saying  that  since  that  time  the 
fLTStJi/ty  miles  of  the  road  had  been  finally  located,  of  which 
location  he  sends  a  map,  showing  the  definite  location,  man- 
ifestly relates  to  the  Central  Pacific  railroad  proper,  extend- 
ing east  from  Sacramento  over  the  mountains.  At  that  time 
the  company  had  been  vigorously  at  work  on  that  line,  but 
bad  done  nothing  on  the  western  division.    This  relation 


182  United  States  v.  McLaughlin.         [Cir.  Ct. 

Opinion  of  the  Court — Sawyer,  C.  J.  [December, 

to  that  part  of  the  road  appears  in  the  letter  itself,  from  the 
subsequent  passage  asking  surveys  to  be  made,  and  saying: 
*'The  company  will  have  thirty-one  miles  of  their  road, 
from  Sacramerdo  to  NewoasUe  Oap,  completed  and  running 
about  the  1st  of  April  next."  Besides,  no  map  of  the  kind 
is  put  in  evidence.  This  letter,  evidently,  has  no  bearing 
on  the  question  at  issue. 

The  first  evidence  relating  -to  a  location  of  the  western 
division,  is  a  map  put  in  evidence  by  complainants,  and 
upon  which  they  rely,  as  showing  the  time  when  the  line  of 
the  road  became  '*  definitely  fixed.'*  It  is  attested  October 
6,  1865,  by  the  president,  secretary,  and  acting  chief  engi- 
neer of  the  company,  and  was  filed  in  the  general  land  office 
at  Washington,  having  been  deposited  with  the  secretary 
of  the  interior,  and  transmitted  to  the  commissioner  of  the 
land  office  by  the  secretary,  December  8,  1864.  It  has  on 
its  face  the  following: 

"Map  op  the   Line  of  the  Western   Division  op  the 
Central  Pacifio  Railroad  Company  op  Caltpornia, 
PROM  Sacramento  to  San  Francisco." 
It  also  has  upon  it  the  following: 
"United  States  op  America,? 
State  of  California.  ) 

"Office  op  the  Central  Pacific 

"Railroad  Company  op  California. 
"We  the  undersigned,  the  president,  secretary  and  acting 
chief  engineer  of  said  company,  do  hereby  certify  that  this 
is  a  true  and  complete  map  of  the  line  of  said  company's 
road  and  telegraph  line,  from  the  city  of  Sacramento  to  the 
city  of  San  Francisco,  and  the  western  terminus  thereof,  as 
adopted,  located,  designated  and  fixed  by  the  board  of 
directors  of  mid  company^  a  copy  of  which  is]  on  file  in  the 
office  of  said  company,  in  the  city  of  Sacramento. 

"  Witness  our  hands,  and  the  corporate  seal  of  said  com- 
pany hereto  affixed,  by  order  of  said  board  of  directors,  this 
fifth  (5th)  day  of  October,  a.d.  1867. 

"Leland  Stanford,  President, 
i  BJuSad'oSH  "E.  H.  Miller,  Jr.,  Secretary. 

(  01  olSfiiiu^  r  "  Sam'l  S.  Montague, 

"Acting  chief  engineer." 
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Bat  this  map,  thus  endorsed,  was  accompanied  by  a  copy 
of  the  resolution  of  the  board  of  directors,  referred  to,  in 
pursuance  of  which  the  map  was  sent,  and  explanatory  of  its 
purpose.  Both  were  sent  together,  as  one  act,  and  filed  in 
the  office  of  the  secretary  of  the  interior,  and  must  be  con- 
sidered together,  the  one  as  explanatory  of  the  other. 

In  this  resolution,  after  a  long  preamble  and  recital,  ''it 
is  hereby  ordered  and  resolved,  by  the  board  of  directors 
of  the  said  '  Central  Pacific  Bailroad  Company  of  California,' 
that  the  OENEBAii  route  of  the  western  divisioii  from  Sacra- 
mento to  San  Francisco  of  the  railroad  and  telegraph  line 
of  said  company,  is  hereby  extended,  located,  fixed  and  des- 
ignated, as  laid  down  and  surveyed  from  the  city  of  Sacra- 
mento through  said  county  and  the  counties  of  San  Joaqain, 
Alameda,  Santa  Clara,  San  Mateo,  and  the  city  and  county 
of  San  Francisco,  to  a  point  sixty-six  feet  west  of  the  west 
line  of  Third  street,  on  Brannan  street,  in  the  city  of  San 
Francisco,  which  point  is  hereby  fixed  and  established  as 
the  western  or  Pacific  coast  terminus  of  said  railroad,"  etc. 

*  *  *  **  And  which  said  line  or  route  also  appears^  by  ref- 
erence to  a  map  of  the  same^  duly  certified  by  the  president  and 
secretary  of  this  company,  under  the  corporate  seal  of  this 
company,  to  be  filed  in  the  office  of  the  secretary  of  the  interior 
of  the  United  States^  under  and  in  pursuance  of  the  said  acts  of 
congress,  which  map  is  marked  and  designated  as  follows: 

*  Map  of  the  line  of  western  division  of  the  Central  Pacific 
Bailroad  Company  of  California,  from  Sacramento  to  San 
Francisco.'" 

This  was  adopted  October  4,  1864,  and  a  copy,  certified 
by  the  secretary,  sent  with  the  map,  put  in  evidence,  relied 
on;  and  it  formed  a  part  of  the  communication  to  the  secre- 
tary, indicating  the  object  of  filing.  It  will  be  seen,  that 
the  certificate  of  the  president  and  secretary  endorsed  on 
the  map,  does  not  say  that  it  is  a  map  of  ''  the  line  of  the 
road  as  definitely  fixed,"  nor  taken  in  the  strongest  view,  in 
favor  of  complainants,  is  it  inconsistent  with  the  idea  that  it 
is  only  the  map  to  ''  designate  the  general  route  of  said  road, 
as  near  as  may  be  "  required  by  the  act.  While  the  resolu- 
tion ex  industria,  expressly  says  that  it  is  ''the  general 
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BOUTE  of  the  western  division,  from  Sacramento  to  San 
Francisco,"  and  farther  on,  declares,  **  which  said  line  or 
route,  also  appears  by  reference  to  a  map  of  the  same,  duly 
certified  by  the  president  and  secretary  of  this  company, 
under  the  corporate  seal  of  this  company,  to  be  filed 
in  the  office  of  the  secretary  of  the  interior  of  the 
United  States,  under  and  in  pursuance  of  the  said  acts  of  con-- 
gresSy*^  etc.  If  the  certificate  can  possibly,  by  itself,  be 
deemed  equivocal,  this  resolution  shows,  distinctly,  the  pur- 
pose of  the  map,  and  it  also  limits  the  extent  of  the  authority 
of  the  officers  to  certify.  It  is  called  the  **  general  itouTE," 
and  it  is  expressly  declared  to  have  been  prepared  and  filed 
"  under  and  in  pursuance  of  the  said  act  of  congress."  And 
the  act  nowhere,  in  terms,  or  by  necessary  implication, 
requires  any  map  to  be  filed  other  than  the  map  to  ''  desig- 
nate the  GENERAL  routc  of  said  road  as  near  as  may  be."  It 
was  filed  within  "the  time  for  designating  the  general  route 
of  said  railroad,  and  of  filing  a  map  of  the  same,''  as  ex- 
tended by  the  act  of  1864  (13  Stats.  358,  sec.  5.)  It  was 
not  filed  for  the  purpose  of  procuring  patents,  as  no  part  of 
the  road  had,  then,  been  constructed,  or  even  commenced ; 
but  for  the  purpose  of  procuring  a  withdrawal,  by  the  secre- 
tary of  the  interior,  of  the  twenty-five  miles  of  the  '*  desig- 
nated road  or  routes  *  *  *  from  pre-emption,  private 
entry  and  sale,"  as  provided  by  section  7  of  the  act  of  1862. 
This  would  protect  the  rights  of  the  company  till  the  *  *  line 
could  be  definitely  fixed,"  when  the  grant  would  at  once 
attach  to  the  lands  within  twenty  miles,  by  that  act.  There 
could  be  no  object  in  fixing  the  definite  location  at  that 
time,  as  the  rights  of  the  company  were  equally  protected 
by  the  withdrawal  of  a  wider  limit,  while  a  definite  fixing  of 
the  location,  at  that  time,  could  only  be  a  disadvantage,  and 
embarrassment,  when  they  should  come  to  the  practical 
construction  of  the  road. 

Upon  a  consideration  of  the  certificate  on  the  map,  in 
connection  with  the  resolution  and  act  requiring  a  designa- 
tion of  the  general  route,  the  purpose  of  the  designation, 
and  the  condition  of  things  at  the  time,  it  seems,  indis- 
putable, that  this  map  was  intended  to  be,  and  was,  only 
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the  map  designatiDg  the  ''  general  rotUe  of  said  road,"  pro* 
Tided  for  in  section  7.  The  secretary  of  the  interior,  and 
commissioner  of  the  general  land  office,  as  they  could  not 
well  have  otherwise,  done,  so  understood  it,  and  then,  and 
ever  afterward,  till  after  the  issue  of  the  patents  in  question, 
acted  upon  that  hypothesis.  Thus,  in  a  letter  dated  "  de- 
partment of  the  interior,  general  land  office,  December  23, 
1864,"  addressed  to  the  register  and  receiver  of  the  land 
office  at  San  Francisco,  California,  accompanying  a  copy  of 
this  map,  J.  M.  Edmunds,  commissioner  of  the  general  land 
office,  says :  ''  I  enclose  herewith  a  map  of  the  general  route 
of  the  western  division  of  the  Central  Pacific  railroad  wUhin 
your  district.  The  line  of  railroad  from  Sacramento  to  San 
Francisco  by  way  of  Stockton  and  San  Jose,  and  the  limits 
of  the  same,  are  indicated  on  the  map  by  red  color."  He 
then  indicates  the  limits  of  the  district,  so  as  to  show  what 
part  of  this  "general  route  "  was  within  the  district.  The 
commissioner  proceeds:  "Upon  the  receipt  of  this  letter, 
you  will  withdraw  from  sale,  location,  pre-emption  and 
homestead,  the  vacant  odd-numbered  sections  and  parts  of 
sections,  within  twenty-five  miles  on  each  side  of  said  road, 
as  indicated  by  the  diagram  herewith."  Other  instructions 
are  given  to  further  the  object.  At  about  the  same  time  the 
commissioner  sent  a  map  of  that  part  of  the  route  lying 
within  the  Stockton  district,  with  the  twenty-Jive  mile  limit, 
within  which  the  withdrawal  was  ordered,  laid  down  by  a 
purple  line.  The  character  of  the  map  is  designated  on  the 
copy  of  the  map  itself,  as  follows:  "Approximate  limits  of 
Central  Pacific  railroad  in  the  Stockton  district.  (From  map 
dated  October  5th,  1865.") 

This  map  was  received  at,  and  filed  in  the  Stockton  land 
office,  on  January  31,  1865,  at  11  o'clock  a.m.,  and  the  order 
of  withdrawal  immediately  made  on  that  day,  as  directed. 
Thus,  the  department  of  the  interior,  and  the  general  land 
officers,  did  not  suppose  for  a  moment  that  this  map  of 
December  5,  1864,  was  anything  other  than  a  map  designat- 
ing **the  GENERAL  ROUTE''  of  the  road,  and  the  "approx- 
imate "  location  of  the  line;  and  they  acted  accordingly.  If 
this  had  shown  the  location  of  the  road,  as   "defibnitely 
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fixed,"  there  was  no  anthority  for  withdrawing  the  lands 
within  the  twenty-five  mile  limit;  and  there  wonld  have  been 
no  occasion  for  snch  withdrawal;  for,  upon  the  definitely  fixing 
of  the  location,  and  the  filing  of  a  map  thereof,  the  grant 
attached,  at  once,  ipso  facto,  to  all  the  odd  sections  within 
the  twenty-mile  limit,  and  no  withdrawal  was  needed,  and 
the  grant  could  not,  afterward,  be  extended  beyond  that 
limit;  and  no  reservation  beyond  was  longer  required,  or 
authorized. 

Again,  as  late  as  July  17,  1866,  J.  M.  Edmunds,  commis- 
sioner of  the  general  land  ofiice,  addressed  a  letter  to  the 
register  and  receiver  of  the  land  office  at  Marysville,  in  the 
district  in  which  a  portion  of  the  route  was  situated,  in  which 
he  says:  "  In  reply  to  your  letter  of  May  26th,  submitting  a 
schedule,  or  list  of  lands  recommended  to  be  offered  at  pub- 
lic sale,  I  would  state  that  a  considerable  portion  of  the 
lands,  so  recommended,  are  within  the  twenty-Jive  mile  limits 
of  the  western  division  of  the  Central  Pacific  railroad. 

*'  Until  the  route  of  the  said  road  is  'finally  located,'  as 
provided  in  section  7  of  the  act  of  congress,  approved  July 
1st,  1862,  this  office  cannot  undertake  to  determine  the 
twenty  mile  limits  to  which  the  road  will  be  restricted,  and, 
consequently,  cannot  include  for  proclamation  lands  con- 
cerning which  there  is  a  question  as  to  whether  they  should 
be  offered  at  a  minimum  of  two  dollars  and  fifty  cents  per 
acre,  or  at  a  minimum  of  one  dollar  and  twenty-five  cents 
per  acre. 

"On  the  7th  of  December,  1864,  a  map  showing  the 
designated  and  general  roxtte  of  the  western  division  of  the 
Central  Pacific  railroad,  from  the  city  of  Sacramento  to  the 
city  of  San  Francisco,  was  filed  with  the  secretary  of  the  in- 
terior. A  year  and  a  half  has  elapsed,  and  no  definite  loca^ 
fion  has  beenfioced  by  the  railroad  company.  [And  this  was  a 
fact,  as  the  final  location  had  not  been  made.]  This  office 
i.s  in  receipt  of  letters  from  settlers  residing  within  the 
reservation,  who,  believing  that  they  are  outside  of  the 
tioeniy  mile  limits,  feel  themselves  aggrieved,  that  they  are 
not  permitted  to  pay  for  portions  of  the  even  numbered 
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seotioDS  at  one  dollar  and  twenty-five  cents  per  acre,  or  to 
enter  the  odd  numbered  sections  at  the  same  price. 

'^You  will  ascertain  who  are  the  officers  of  the  above 
named  railroad  company,  and  by  famishing  a  copy  of  thi» 
letter,  you  will  notify  them  that  they  are  required  by  this 
office  to  file  a  definite  and  'final  location'  of  the  route  of 
their  road,  to  the  end  that  the  interests  of  the  government 
and  of  the  settlers  may  be  no  longer  prejudiced. 

'  'If  such  map  or  plat  of  the  '  final  location'  of  the  route  shall 
not  be  filed  within  a  reasonable  time,,  this  office  will  regard 
the  present  map  on  file  here  as  the  '  final  location  '  of  the 
road,  and  lay  down  the  twenty  mile  limits  in  accordance 
therewith." 

Where  the  authority  for  such  a  course  of  proceeding,  as 
suggested  is  found,  is  not  apparent,  as  the  company  pro- 
ceeded as  rapidly  as  the  statute  required.  But  the  threat 
was  not  put  in  execution. 

The  next  action  on  this  point,  so  far  as  the  testimony  dis- 
closes, was  the  filing  by  the  company  of  a  map  ' '  definitely 
fixing"  the  route  on  February  1,  1870: 

This  map  is  designated  on  its  face : 
'*  Map  op  the  Westebn  Paoifio  Railroad,  Showing  its  Con- 
nection WITH  the  United  States  Land  Surveys.   Scale, 
Two  Miles  to  Inch." 

It  has,  also,  on  its  face  the  following  certificate  made  and 
verified  by  the  oath  of  its  chief  engineer : 

''Engineer's  Office,  W.  P.  R.  R., 

*'  Sacramento,  January  3,  1870.  • 

'*I,  S.  S.  Montague,  chief  engineer  of  the  Western  Pacific 
railroad  company,  hereby  certify  that  this  map  is  a  correct 
delineation  of  the  line  of  the  Western  Pacific  railroad  com- 
pany as  heeded  and  constructed  between  the  city  of  San  Jose 
and  the  point  of  junction  with  the  Central  Pacific  railroad 
near  Sacramento,  and  that  the  connections  of  the  said  railroad 
line  with  the  line  oj  the  United  States  land  surveys  are  correctly 

shown  thereon, 

**  Samuel  S.  Montague, 

"Chief  engineer  Western  Pacific  R.  R.Co." 
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**  Sworn  to  and  subscribed  before  me,  W.  B.  0.  Brown' 
county  clerk  of  Sacramento  county,  California,  and  ex  officio 
clerk  of  the  sixth  district  court,  the  same  being  a  court  of 
record,  this  3d  day  of  January,  1870. 

''As  witness  my  hand  and  the  seal  of  said  court. 
[Seal]  **W.  B.  C.  Bbown, 

*'  County  clerk  and  ex  officio  clerk  of  said  court." 

Written  on  the  face  in  the  department:  '*  Western  Pacific 
railroad  as  located  and  constructed  from  San  Jose  to  Sacra- 
mento, California."  Also,  "  Filed  in  the  general  land  office- 
February  1,  1870.  See  letter  from  secretary  of  interior, 
dated  February  Ist,  1870.  II,  89,  655."  This  is  the  only 
map  on  which  it  is  certified  that  the  line  of  the  route  is  cor- 
rectly connected  with  the  public  survey — an  important  con- 
sideration with  reference  to  ascertaining  the  lands  to  which 
the  grant  attached. 

This  map  haying  been  filed  in  the  office  of  the  secretary  of 
the  interior,  the  secretary,  on  February  1, 1870,  transmitted 
it  to  the  commissioner  of  the  general  land  office,  accom- 
panied by  a  letter,  of  which  the  following  is  a  copy:* 
'*  Depabtment  of  the  Interior, 
''  Washington,  D.  C,  February  1st,  1870. 

*'  Sir:  I  transmit  herewith  a  map  of  the  location  of  West- 
ern Pacific  railroad  of  California,  between  San  Jose  and  the 
point  of  junction  with  the  Central  Pacific  railroad,  near 
Sacramento. 

**  This  map  is  accepted,  and  will  become  the  basis  for  the 
adjustment  of  the  land  grant. 

''The  order  of  22d  March  last,  directing  the  issue  of 
patents  to  the  company  to  be  suspended,  is  hereby  revoked. 
"Very  respectfully,  your  obedient  servant, 

•*  J.  D.  Cox,  secretary. 
''Hon.  Jos.  S.  Wilson,  commissioner  of  the  general  land 
office." 

"  Acting  upon  the  communication  from  the  secretary  of 
the  interior,  the  commissioner  of  the  general  land  office. 
Honorable  Jos.  S.  Wilson,  on  May  6, 1870,  addressed  a  letter 
of  instructions  to  the  register  and  receiver  of  the  Marysville 
land  office,  in  which  he  says: 
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''The  Western  Pacifio  railroad  company  having  filed  a 
map  of  definite  location  of  their  line  of  route,  I  herewith 
transmit  a  diagram  of  said  line,  with  the  twenty-mile  limits 
of  the  land  grant  within  yoor  district,  and  you  tviU  be  gov^ 
emed  by  this  limit  in  the  adjustment  of  the  grant. 

''All  the  lands,  heretofore  withdrawn  on  account  of 
the  grant,  and  now  falling  outside  of  the  limits  designated  on 
the  accompanying  diagram,  will  be  restored  to  the  public 
domain,  and  where  heretofore  offered,  will  be  subject  to 
pre-emption,  homestead  and  private  entry,  after  due  public 
notice.  Where,  however,  they  have  not  been  offered^  the 
restoration  will  be  to  pre-emption  and  homestead  entry 
only." 

Thus,  the  map  of  February  1,  1870,  was  expressly  and 
formally  accepted  by  the  secretary  of  the  interior,  as  the 
map  by  which  the  "line  of  said  route  is  definitely  fixed." 

All  the  parties,  the  company,  the  secretary  of  the  interior 
and  the  commissioner  of  the  general  land  o£5ce,  at  all  times 
from  the  beginning,  till  after  all  the  patents  in  question 
were  issued,  acted  upon  the  hypothesis  that,  the  map  filed 
December  8,  1864,  was  only  the  map  designating  "  the 
general  route,  as  near  as  may  be,"  and  not  a  map  by  which 
tbe  line  of  the  road  was  "  definitely  fixed."  And  this  action 
is  in  strict  conformity  with  the  facts,  and  with  the  acts,  and 
proceedings  as  they  actually  occurred,  in  the  final  location, 
and  construction  of  the  road.  The  road  is,  actually,  located 
and  constructed,  upon  the  line  as  laid  down  on  the  map  of 
February  1,  1870,  and  not  otherwise.  It  is  not,  in  fact, 
located  or  constructed  between  Sacramento  and  Stockton — 
the  portion  now  in  question — upon  the  line  laid  down  on 
the  map  of  December  8,  1864,  and  it  does  not,  at  any  one 
point,  touch  or  cross  that  line,  nor  for  the  whole  distance  of 
about  fifty  miles  does  the  road,  as  definitely  located  and 
constructed,  approach  it  at  the  nearest  point  within  about  a 
mile.  The  line,  as  located,  is  from  one  to  more  than  five 
miles  to  the  east  of  the  line  of  the  general  route;  the 
nearest  point  being  at  Stockton,  where  the  road  makes  a 
sudden  turn  upon  a  near  approach  to  that  city,  and  ap- 
proaches the  line  on  this  general  map.    The  road  for  the 
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■greater  part  of  the  distaDce  between  Sacramento  and  Stock- 
ton, is  finally  located  and  constructed,  on  a  line  from  four 
to  five  miles  east  of  the  line,  as  laid  down  on  the  general 
map  of  December  8,  1864;  and  at  all  points  within  the 
bounds  of  the  fraudulent  Moquelamos  grants  it  is  from  two 
to  five  and  a  half  miles  to  the  eastward — the  nearest  point  of 
approach,  within  those  bounds,  being  Dot  far  from  two  miles. 
And  according  to  the  uncontradicted  testimony  of  Mr.  Stan- 
groom,  the  chief  engineer,  the  final  survey  and  location  was 
not,  in  fact,  made  till  after  June,  1867.  The  construction 
was  commenced  on  the  southern  and  western  end,  at  San 
Jose,  and  built  northward  and  eastward;  the  first  section  of 
twenty  miles  having  been  completed  in  September,  1866. 
It  does  not  appear  that  any  work  was  done  on  the  northern 
and  eastern  end  between  Sacramento  and  Stockton  until 
1869,  when  the  first  twenty  miles  from  its  intersection  with 
the  Central  Pacific,  near  Sacramento,  towards  Stockton,  was 
completed  early  in  1869,  and  the  rest  was  completed  and 
in  operation,  carrying  passengers  and  freight,  by  June  9, 
1869.  Section  7  as  well  as  section  3  of  the  act  of  1862, 
recognizes  in  express  terms  the  distinction  between  the 
-designation  of  ''the  general  route  of  said  road"  upon  a 
map  to  be  filed  in  the  department  of  the  interior,  and  the 
time,  ''when  any  portion  of  said  route  shall  be  finally 
LOCATED,"  at  each  of  which  periods  different  acts  are  to  be 
performed  by  the  government.  There  is  nothing  in  the  act 
that  in  terms,  or  by  necessary  implication,  requires  the 
filing  of  a  map  of  the  route  as  "finally  located," nor  that 
prescribes  the  time  wherein  the  route  shall  be  finally 
located.  It  does  not  contemplate  that  the  road  shall  all  be 
finally  located  at  the  same  time.  On  the  contrary,  the 
passage  in  section  7,  "  when  any  portion  of  said  route  shall 
be  finally  located,"  shows  that  it  was  not  expected  thai  the 
final  location  would  all  be  made  at  once,  but  in  parts,  or 
"  portions,"  as  is  the  universal  custom  in  railroad  building. 
The  company  was  not  called  upon  by  the  statute,  to  make 
its  final  locations  any  faster  than  the  exigencies  of  construc- 
tion should  require.  Doubtless,  it  was  supposed  by  con- 
gress, that,  as  the  road  should  be  constructed  in  sections  of 
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twenty  miles  each,  advantageoas  changes  in  the  location 
might  be  developed. 

The  road  was  finally  located,  in  fact,  and  fully  con- 
structed, and  in  operation  within  the  time  allowed  by  the 
act  of  congress  (13  Stats.  504,  sec.  2).  The  act  called  for 
withdrawal  of  the  odd  alternate  sections  from  other  dis- 
position, within  twenty-five  instead  of  twenty  miles,  for  the 
purpose  of  permitting  a  change  in  the  location,  to  any  point 
within  that  range  that  might  be  found  necessary,  or  advis- 
able, without  prejudicing  the  right  to  the  lands  within 
twenty  miles  of  the  line,  as  it  should  be  actually,  finally, 
located  and  constructed.  After  filing  the  map  of  general 
location,  and  the  withdrawal  in  pursuance  thereof,  no  other 
right  could  be  initiated  under  the  law,  whereby  the  company 
could  be  prejudiced  as  to  any  lands,  that  should  fall  within 
the  line,  as  finally  located  within  the  twenty-five  mile  limit. 
Its  rights  ivere  as  secure  against  the  attaching  of  other  rights, 
under  the  withdratval  as  under  the  definite  location.  Upon  the 
final  and  definite  location,  the  right,  at  once,  attached  to  all 
the  specific  odd-numbered  sections  within  twenty  miles  of 
the  line,  and  within  the  twenty-five  mile  limit,  and  all  lands 
outside  the  twenty-mile  limit  thereby  became  released. 

This  distinction  is  clearly  stated  in  Kansas  Pacific  B.  Co. 
T.  Dunm&yer,  113  U.  S.  636. 

Although  there  is  no  specific  requirement  made  upon  the 
company,  in  the  act,  to  file  in  the  office  of  the  secretary 
of  the  interior  a  map  of  the  definite  location,  yet,  in  this 
case,  also  in  Van  Wyck  v.  Knevals,  106  U.  S.  366,  and  in 
Walden  v.  Knevals,  114  U.  S.  374,  it  is  held  that  the  filing 
of  the  map  of  definite  location  is  the  time  when  the  grant 
Attaches  itself  to  the  specific  lands,  and  until  that  time  the 
line  can  be  changed. 

In  the  latter  case  the  court  says: 

'^  In  the  case  mentioned  we  held  that  the  route  must  be 
considered  as  'definitely  fixed,'  when  it  had  ceased  to  be  the 
subject  of  change  at  the  volition  of  the  company,  that  until 
the  map  designating  the  route  of  the  road  was  filed  with  the 
secretary  of  the  interior,  the  company  was  at  liberty  to 
adopt  sudi  a  route  as  it  might  deem  best,  after  an  ezimana^ 
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tion  of  the  ground  bad  disclosed  the  advantages  of  different 
routes.  But  it  was  held  that  when  the  route  was  adopted 
by  the  company,  and  a  map  designating  it  was  filed  with 
the  secretary  of  the  interior,  and  accepted  by  thai  offijoer^  the 
route  was  established.  In  the  language  of  the  act,  it  was 
'definitely  fixed,'  and  could  not  be  the  subject  of  further 
change,  so  as  to  affect  the  grant,  except  by  legislative  con- 
sent; and  that  no  further  action  was  required  on  the  part  of 
the  company  to  establish  the  route." 

Now,  in  this  case,  the  map  of  December  8,  1864,  as  we 
know,  has  not  been  regarded  by  either  the  company,  or 
treated  by  the  department,  as  anything  but  the  map  of  the 
''general  route  of  said  road,"  and  no  map  of  the  definite 
location  was  filed,  or  accepted,  as  the  definite  final  location 
till  February  1,  1870,  which  map  corresponds  with  the  road 
as  actvjoUy  located  and  constructed j  and  in  the  language  of  the 
supreme  court  just  cited,  was  in  fact  formally  and  expressly 
'^  ajccepiedhy  (hat  officer y' — the  secretary  of  the  interior, — ^as 
the  definite  and  established  location  of  the  route;  while 
the  map  of  December  8,  1864,  does  not  lay  down  the  line 
upon  which  the  road  was  constructed,  and  it  was  never 
accepted  or  acted  upon  by  the  department,  as  the  map  of 
definite  location. 

In  our  judgment,  the  map  of  February  1,  1870,  is  the  one 
definitely  fixing  the  location,  within  the  rule  as  laid  down  in 
the  cases  cited,  which  are  controlling,  and  that  the  route 
was  not  definitely  fixed  at  the  time  of  the  filing  of  the  map 
of  December  8,  1864,  nor  till  long  after  February  13,  1865, 
the  date  of  the  final  rejection  of  the  alleged  Moquelamos 
grant,  and  that  at  the  time  the  road  became  definitely  fixed, 
the  lands  had  ceased  to  be  svb  judice,  and  become  public 
lands  to  which  the  grant  attached. 

Because  the  Western  Pacific  Railroad  Company,  the  as- 
signee of  the  Central  Pacific  Bailroad  Company,  made  claim  to 
have  the  lands  patented  which  lie  opposite  the  first  section  of 
twenty  miles  from  San  Jose,  completed  in  September,  1866^ 
and  patents  were  issued  along  that  section  of  ttcenty  miles, 
before  the  filing  of  the  map  of  February  1,  1870,  it  is  con- 
tended that  the  map  of  December  8,  1864,  must  have  beeu 
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regarded  as  the  map  of  definite  location.  Bat  this  by  no 
means  follows.  Those  selections  were  all  certified  by  the 
chief  engineer,  nnder  oath,  to  be  within  the  twenty  miles  of 
the  line  as  located  and  constructed,  and  this  was  verified  by 
the  certificate  of  the  proper  officers  of  the  land  office.  The 
proofs  of  construction  were  submitted  to,  and  the  work 
inspected  by,  the  government  commissioners,  and  reported 
to  the  president  as  having  been  completed  pursuant  to  the 
statute,  and  the  road,  as  so  located  and  constructed,  was 
accepted  by  the  president,  and  the  patents  issued  accord- 
ingly. The  president  must,  necessarily,  have  had  some 
map,  or  other  satisfactory  evidence,  as  to  the  location  of  the 
completed  work. 

When  the  road  along  that  section  was  actually  constructed 
and  accepted^  its  line,  to  that  extent,  loas,  of  course,  in  fact, 
"  definitely  fiocedy^^  and  the  parties  were  entitled,  upon  show- 
ing these  facts,  in  the  proper  mode,  to  the  specific  odd 
sections  within  twenty  miles  of  the  line,  and  all,  patented, 
were  within  that  distance.  The  department  satisfied  itself, 
from  the  evidence  submitted,  that  the  lands  were  within  the 
limits  of  the  line,  actually  constructed,  and  was  satisfied 
with  the  showing  made.  It  may  be,  that  for  his  own  satis- 
faction, the  secretary  of  the  interior  might  have  required— 
as  the  supreme  court  indicate  that  he  might— the  filing  of  a 
separate  and  distinct  map  of  definite  location;  but,  in  this 
instance,  as  he  well  might  be,  the  head  of  the  department 
seems  to  have  been  satisfied  without,  and  the  patents  issued, 
and  are,  doubtless,  valid. 

But,  whether  properly  issued  at  that  time,  or  not,  cannot 
affect  this  case,  as  none  of  the  patents  involved  in  this  suit 
were  issued  till  after  the  map  of  definite  location  was 
actually  filed,  and  actually,  formally  accepted,  as  such,  on 
February  1,  1870,  and  all  the  lands  covered  by  them  are 
within  the  proper  limits.  As  near  as  I  can  determine  from 
an  inspection  of  the  two  maps,  the  line  of  the  road,  as 
actually  constructed,  and  laid  down  on  the  map  of  defiinite 
location  of  February  1, 1870,  this  twenty  mile  section  of  the 
road  east  of  San  Jose  coincides  throughout  with  the  line  as 
laid  down  on  the  general  map  of  the  route  of  December  8, 
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1864.  There  does  not  appear  to  have  been  any  change  on 
this  section.  After  selection  and  application  for  patents,  as 
we  have  seen,  the  issue  of  the  patent,  in  some  instances,  on 
the  portion  of  the  road  now  in  question,  was  suspended 
until  the  map  of  definite  location  was  filed  and  formally 
accepted  by  the  secretary  of  the  interior.  Upon  the  filing 
of  the  map,  the  order  of  suspension  was,  at  once,  revoked. 

The  selection  and  patenting  of  the  lands  of  the  Central 
Pacific  railroad  proper,  east  of  Sacramento,  for  similar 
reasons,  are  irrelevant,  and  do  not  affect  the  question.  So, 
also,  the  fact  that  copies  of  the  map  of  December  8,  1864, 
were  filed  in  the  office  of  the  secretary  of  state,  and  the 
offices  of  the  county  recorders  of  the  several  counties  through 
which  the  road  passes,  in  pursuance  of  the  requirement  of 
the  state  statute,  is  irrelevant,  and  does  not  affect  the  ques- 
tion at  issue.  They  were,  doubtless,  sufficient  for  the  pur- 
poses of  the  state  laws;  but,  whether  they  were,  or  not, 
makes  no  difference,  so  far  as  the  questions  now  involved 
are  concerned.  For  the  purposes  of  this  case,  we  are  gov- 
erned solely  by  the  statutes  of  the  United  States  upon  the 
subject.  If  the  company  proceeded  in  accordance  with 
those  statutes,  their  rights  vested  in  accordance  with  their 
provisions,  and  became  irrevocable. 

Aside  from  the  strictly  legal  aspect  of  the  rights  of  the 
parties,  in  our  judgment,  the  equities  of  the  case,  imper- 
atively, demand,  that  the  court  should  treat  this  question, 
as  to  when  the  road  was  definitely  located,  in  the  same  man- 
ner as  it  was  treated  by  the  executive  branch  of  the  govern- 
ment, and  by  the  parties,  till  after  the  issue  of  these  patents; 
and  hold  that  the  map  of  February  1, 1870,  and  not  the  map 
of  December  8,  1864,  is  the  map  that  definitely  fixed  the 
location  of  the  road.  All  these  patents,  except  one,  which 
embraces  but  a  small  amount  of  land,  were  issued,  and  the 
present  holders,  or  their  immediate  grantors,  other  than, 
and  holding  nnder,  the  railroad  company,  acquired  their 
title  prior  to  the  decision  in, Newhall  v.  Sanger,  in  May, 
1876,  up  to  which  time,  all  departments  of  the  government, 
including  the  national  courts  of  the  district,  and  the  supreme 
court  of  California,  held  these  lands  to  be  within  the  grant» 
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and  to  have  passed  by  it  to  the  company.  (Sanger  v.  Sargent, 
8  Sawy.  93,  decided  "in  1874;  C,  P.  B.  B.  Co.  v.  Tolland,  49 
Cal.  439;  SameY.  Bohinsony  ib.  446;  Kaiser  v.  McLaughlin, 
ib.  449.) 

Under  such  circumstances,  these  parties — the  present 
holders  of  the  title — may  well  be  held  to  have  acted  in 
good  faith,  and  to  have  innocently  parted  with  the  consider- 
ation paid  for  the  lands  purchased,  even  though  it  turned 
out,  that  they  were  mistaken,  as  to  the  proper  construction 
of  a  statute,  which,  it  must  be  admitted,  was,  at  best,  doubt- 
ful, since  it  was,  up  to  that  time,  upheld  by  the  courts,  state 
and  national,  and  only  at  last  overruled  by  a  divided  court. 

It  will  be  seen,  also,  from  the  letter  of  Commissioner 
Edmunds,  of  July  17,  1866,  already  quoted,  that  the  gov- 
ernment sold  the  even  sections  within  the  grant,  ''at  a 
minimum  of  $2.50  per  acre,"  as  in  all  cases  of  grants  of  the 
odd  sections  to  railroads.  In  this  way,  by  giving  these  odd 
sections,  as  a  consideration  for  building  a  road,  and  sell- 
ing the  even  sections  for  double  the  minimum  price,  the 
government  loses  nothing.  It  gets  the  full  price  for  all  its 
lands  just  the  same  as  if  it  had  not  granted  the  odd  sections; 
and  the  advantages  of  the  construction  of  the  railroad  in 
carrying  the  government  mails,  and  freights;  in  developing 
the  resources  of  the  country,  and  in  numerous  collateral 
ways  besides.  The  government,  it  appears,  has  received 
all  these  benefits.  Both  the  purpose  of  withholding  the 
lands  claimed  under  Mexican  grants  from  the  railroad  grant, 
and  all  the  objects  sought  as  a  consideration  of  the  railroad 
grant,  have  been  fully  accomplished.  If,  under  the  terms 
of  the  act,  the  odd  sections  were  not  granted,  then,  for  the 
same  reason,  the  price  of  the  even  sections  should  not  have 
been  doubled.  The  government  had,  on  this  theory,  all  its 
lands  to  sell  at  the  ordinary  price,  and  there  was  no  authority 
to  sell  for  more.  Having  sold  the  even  sections  at  double 
price,  under  such  circumstances,  is  there  any  principle  of 
equity  jurisprudence,  that  can  now,  possibly,  justify  the 
government  in  calling  upon  a  court  of  equity  to  vacate  the 
patents,  and  titles  of,  really,  and,  in  fact,  innocent  purchas- 
ers to  the  odd  sections,  in  order  that  it  may  sell  them,  also. 
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at  double  prices,  and,  in  addition  to  the  advantages  of  get- 
ting the  contemplated  road,  sell  all  its  lands  within  twenty 
miles  of  the  line  at  twice  as  much  as  is  asked,  or  authorized 
in  all  other  cases  ?  And  this  without  authority  of  law;  for 
the  right  to  sell  the  even  sections  at  double  prices  depended 
upon  the  fact,  that  the  odd  sections  had  been  granted. 
Cognate  questions  are  discussed  in  Z7.  S>  v.  C.  P.  B.  R.  Co.^ 
26  Fed.  Bep.  479,  which  see;  same  case,  11  Sawy.  439. 

Thus,  it  appears,  that  the  company,  the  executive  branch 
of  the  government,  the  local  judiciary,  and  the  grantees  of 
the  patentees  of  these  lands,  honestly  acted  upon  the  idea, 
that  congress  intended  that  this  road  should  be  lawfully 
built;  that  the  railroad  got  a  right  of  way,  etc.,  over  the 
lands  that  were  public,  in  fact,  however  they  may  be  con- 
sidered in  law  by  construction,  under  the  provisions  of  the 
second  section  of  the  act,  and  to  the  odd  sections,  granted 
by  the  language  of  the  third  section,  identical  with  that  in 
the  second.  It,  therefore,  appears  to  us,  whatever  views 
others  may  take,  that  the  equities  of  the  case,  under  the 
conditions  set  out,  and  the  facts,  as  they  appear  in  the  case, 
as  well  as  the  legal  rights  of  the  parties,  imperatively  require 
that  the  map  of  February  1,  1870,  and  not  the  map  of  De- 
cember 8, 1864,  should  be  held  and  finally  established  to  be 
the  map  of  definite  location;  and,  if  the  map  of  February 
1,  1870,  be  not  the  map  of  definite  location,  then,  that  the 
route  was  not,  definitely  fixed,  until  it  was,  in  fact,  actually 
located  in  1867-8,  on  the  line  where  it  was  afterward,  in 
fact,  constructed;  or  else,  till  the  route  and  the  completion 
of  the  road  were  approved  by  the  president;  and  either  of 
these  periods  was  subsequent  to  February  13,  1865,  and 
sufficient  to  render  these  patents  valid  at  law. 

There  are  other  facts  and  equities  relied  on  by  the  de- 
fendants, as  an  independent  defense,  requiring,  as  they 
contend,  a  dismissal  of  the  several  bills  as  to  all  the  lands 
in  question,  lying  to  the  east  of  the  range  line,  between 
ranges  seven  and  eight,  or  the  ''Jack  Tone  road/'  as  it  has 
been  called  in  the  evidence  for  convenience. 

These  facts  are  stated  somewhat  fully  in  U.  8.  v.  C.  P. 
B.  B.  Co,,  8  Sawy.  83,  to  which  reference  is  made,  and  it  is 


Dist.  Cal.]     United  States  v.  McLaughlin.  197 

1886.]  Opinion  of  the  Court— Sai«ryer,  0.  J. 

unneoessary  to  go  over  them  at  large  now.  It  will  be 
snfficient  to  state  here  that  the  eastern  boundary  of  the 
Moqnelamos  grant  is  one  of  the  most  vague  and  indefinite 
character  to  be  found,  and  which  no  two  men,  left  to  them- 
selves, would  be  likely  to  locate  on  the  ground  at  the  same 
place.  There  was  no  diseno.  Its  southern  boundary  was 
"  the  land  of  Mr.  Gulnac, "  not  the  Calaveras  rivei\  There  was 
a  very  accurate — an  unusually  accurate — diseno  to  Gulnao's 
grant,  Which  is  in  evidence.  At  the  time  of  the  passage  of 
the  act  making  the  railroad  grant,  the  Gulnac  grant  had 
been  finally  located — and  located  very  nearly  in  accordance 
with  the  diseno  of  the  grant. 

In  1855  the  section  lines  were  run,  and  the  plats  of  survey 
filed  in  the  proper  land  office  for  all  lands  lying  east  of 
range  line  between  ranges  seven  and  eight,  and  ever,  after- 
ward, all  lands  east  of  that  line  were  treated  by  all  depart- 
ments of  the  government,  from,  and  including,  the  president 
down,  like  all  other  surveyed  public  lands  of  the  United 
States.  This  line  was  considerably  east  of  any  part  of  Gul- 
nac's  lands,  as  located  or  shown  on  the  diseno.  To  the  west 
of  the  line,  between  the  Moquelamos  river  and  Gulnac's 
land,  there  were  about  ninety  thousand  acres  of  the  best 
part  of  the  land,  out  of  which  to  satisfy  the,  about  forty- 
eight  thousand  acres  of  the  Moquelamos  grant — or  nearly 
double  the  amount  required.  There  was  much  more  than 
land  enough  to  satisfy  the  grant  actually  bounded  by  Gul- 
nac's land,  and  it  would  be  necessary  to  locate  it  so  as  to  be 
bounded  by  his  land.  The  three  lines  were  certain,  the 
east  one,  only,  uncertain.  It  was  only  necessary  to  go  east 
far  enough  to  get  the  quantity  to  locate  the  grant,  had  it 
been  valid,  and  bounded  by  Gulnac's  land. 

It  seems  manifest,  also,  from  the  testimony,  that  Pico, 
and  his  agents  and  attorneys,  acquiesced  in  this  practical 
location  of  the  eastern  boundary  of  the  lands,  out  of  which 
his  grant  was  to  be  satisfied.  And  this  survey  was  expressly 
authorized  by  the  statute  for  the  purposes  for  which  it  was 
made.     (U.  S.  v.  G.  P.  B,  B.  Co.,  8  Sawy.  88-9.) 

The  lands  lying  east  of  this  line  were  offered  for  public 
sale  on  the  proclamation  of  the  president,  some  sold,  and 
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afterward  the  unsold  lands  were  thrown  open  to  private 
entry,  pre-emption,  homestead  entry,  etc.,  and  treated  in  all 
respects  as  public  lands,  until  after  the  decision  of  the 
supreme  court  in  NewhaU  v.  Sanger,  in  May,  1876.  Sabse- 
quently  to  that  decision,  and  long  after  the  patents  in  ques- 
tion were  issued,  when  it  became  desirable,  as  seems  to  have 
been  supposed,  in  order  to  cut  off  the  grant  to  the  railroad 
company,  and  fourteen  years  after  February  13,  1865,  when 
the  lands  ceased  to  be  sub  judice,  in  1879,  a  survey  of  the 
extreme  eastern  exterior  boundary  of  the  rejected  Moque- 
lamos  grant  was  ordered  by  the  land  department,  in  which 
the  surveyor  was  directed  to  make  the  Calaveras  river,  east- 
erly of  the  Gulnac  grant,,  the  southern  boundary.  The  Cal- 
averas river  is  not  mentioned  in  the  Moquelamos  grant  at 
all,  nor  is  any  southern  boundary  mentioned  other  than 
Gulnac 's  lands.  This  action  resulted  in  the  ex  parte  Bond 
survey  of  1880,  which  located  the  exterior  boundary  several 
miles  east  of  the  range  line  between  ranges  seven  and  eight. 
This  survey  did  not  carry  the  line  sufficiently  far  east  to  sat- 
isfy the  department,  and  in  November,  1881,  an  order  for 
another  was  made,  which  resulted  in  the  Yon  Schmidt  sur- 
vey of  1882,  which  carried  the  line  still  further  east.  But 
this  was,  also,  unsatisfactory,  and  set  aside  in  1882^  and 
another  recommended.  Thus,  including  the  survey  of  1855, 
which  was  practically  a  survey  of  this  line,  by  express 
authority  of  the  statute,  and  was  acted  upon  as  such  by  the 
government,  in  ascertaining  what  lands  were  public,  and  as 
such  open  to  sale  and  pre-emption,  there  were  three  surveys 
made  on  the  ground  by  different  men,  all  of  experience  in 
locating  Mexican  grants,  and  all  differed  in  their  location — 
the  difference  between  some  of  them  being  several  miles. 
Probably  no  two  men,  acting  independently  upon  the  ground, 
not  knowing  of  the  action  of  the  others,  and  no  two  juries 
out  of  any  number  that  might  be  impanneled  trying  the 
case,  independently  of  each  other,  would  locate  this  exterior 
boundary  in  the  same  place.  The  description  of  this  bound- 
ary in  the  grant  is  an  utterly  impracticable  one,  for  any 
other  purpose,  than  locating  a  comparatively  small  tract  of 
land  within  a  much  larger  one. 
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It  is,  in  part,  on  this  ground  of  uncertainty,  and  utter 
impracticability,  of  locating,  correctly,  such  a  line,  that  this 
court  has,  repeatedly,  held,  that  parties  entering  as  pre- 
emption claimants,  merely,  without  apparent  title,  upon 
these  lands,  since  the  patents  issued,  in  suits  by  the  holders 
under  the  patents  to  eject  them,  cannot  attack  the  patent, 
collaterally,  at  law,  upon  these  matters  dehors  the  patent, 
and  resting  only  in  parol,  in  pursuance,  as  we  suppose,  of 
the  rule  established  by  the  decisions  of  the  supreme  court 
in  many  cases.  In  such  trials,  no  two  juries  could  agree, 
as  to  where  the  eastern  exterior  boundary  should  be  located. 
{EhrharcU  v.  Hagaboom,  115  U.  8.  67.) 

Without  attempting  to  determine  so  uncertain  and  diffi- 
cult a  point,  as  to  where  the  eastern  exterior  boundary  of 
the  Moquelamos  grant  should  be  located,  as  the  claim  is 
described  in  the  petition  before  the  land  commissioners,  it 
appears  to  us,  under  the  facts  in  this  case,  the  uniform  acts 
of  the  government  since  1855,  and  the  acts  and  acquiescence 
of  the  claimants  under  the  fraudulent  grant,  that  the  princi- 
ples of  equity  require,  those  lands,  if  any  there  be,  lying  east 
of  the  range  line,  between  ranges  seven  and  eight,  within  any 
admissible  location  of  the  eastern  exterior  boundary  of  the 
grant  as  described,  to  be  regarded  as  emancipated,  and  dis- 
charged from  that  claim;  or,  at  least,  that  in  favor  of  these 
different  grantees  of  the  patentee,  the  government  should  be 
held,  in  a  court  of  equity,  to  be  estopped  from  now  alleging 
that  they  are  within  such  boundaries. 

If  any  lands  east  of  the  range  line,  between  ranges  seven 
and  eight,  are,  in  fact,  within  the  exterior  boundaries  of  the 
Moquelamos  grant,  then,  under  the  laws  of  the  land,  they 
were,  clearly,  not  subject  to  pre-emption  homestead  entry, 
sale,  or  other  entry.  The  act  extending  the  pre-emption 
laws  to  the  public  lands  of  California,  in  express,  and  the 
most  explicit  terms,  excepts  these  lands  from  their  opera- 
tion— *  *  excepting,  also,  the  lands  claimed  under  any  foreign 
grant  or  title,  "—is  the  language.  (10  Stats.  246,  sec.  6. )  Tet, 
in  pursuance  of  the  acts  of  the  government,  ever  since  1855, 
in  treating  the  lands  lying  east  of  the  range  line,  between 
ranges  seven  and  eight,  as  not  being  within  the  Moquelamos 
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grant,  and  as  being  goyemment  lands,  the  records  of  the 
land  office  show  that>  prior  to  February  13,  1865,  of  the 
lands  lying  east  of  said  lines,  and  within  what  are  now 
claimed  to  be  the  exterior  boundaries  of  the  Moqaelamos 
grant,  there  were  entered  as  state  selections  ten  thousand 
acres;  sold  at  public  sale,  on  proclamation  of  the  president, 
four  hundred  acres;  entered  at  private  entry,  more  than 
three  thousand  acres;  entered  under  the  pre-emption  laws, 
more  than  two  thousand  acres — making  in  the  aggregate 
more  than  fifteen  thousand  four  hundred  acres,  which  have 
been  patented  upon  said  entries.  (Respondent's  Ex.  25.) 
These  entries  were  all  made,  if  the  present  claim  of  com- 
plainants, as  to  the  location  of  said  eastern  exterior  bound- 
ary, is  to  be  maintained,  by  miaiake,  not  only  withotU  any 
authoriiy  of  law,  hd  in  direct  violation  of  the  express  provisions 
of  the  statute. 

They  stand  in  the  same  category,  in  this  respect,  with  the 
lands  now  in  question,  except  that  the  case  is  stronger 
against  them,  under  the  express,  unmistakable  terms  of  ex- 
ception, than  those  involved  in  these  suits.  If  the  patents 
to  the  lands  under  the  railroad  grknt  are  void  or  voidable, 
and  must  be  canceled  on  the  ground  of  mistake,  etc.,  a  for- 
tioriy  must  these  patents  to  lands  so  entered  under  pre-emp- 
tion and  other  rights  be  void,  and  as  such,  canceled,  when- 
ever the  United  States  shall  see  fit  to  file  bills  for  the  pur- 
pose. Why  should  not  the  United  States,  which  have  got 
their  price  once  for  all  these  lands  in  both  cases,  file  their 
bill  to  vacate  the  patents  thus  issued  by  mistake  to  pre-emp- 
tioners  and  other  purchasers,  in  order  that  they  may  sell 
them  again,  and  put  the  money  into  the  treasury,  as  is  now 
sought  to  be  done  in  the  case  of  the  lands  in  question?  We 
can  see  no  difference  in  principle,  applicable  to  the  two 
cases. 

Do  the  principles  of  equity  jurisprudence  require,  that 
these  patents,  in  either  case,  under  the  peculiar  circum- 
stances surrounding  them,  should  be  decreed  void  and 
vacated?  It  does  not  appear  so,  to  us.  The  interests  of  all 
these  pre-emptioners  and  purchasers  from  the  government, 
as  well  as  of  the  parties  holding  under  the  railroad  grants. 
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and  the  interests  of  public  justice,  generally^  require,  that 
this  practical  location  of  the  Tagne,  uucertain,  impractica- 
ble eastern  exterior  boundary  of  the  Moquelamos  grant  of 
1866,  acted  upon  by  all  departments  of  the  government,  by 
the  public,  and  even  by  the  claimant  himself,  for  nearly  a 
quarter  of  a  century,  should  not  now  be  disturbed — that  the 
government  should  be  now  estopped  from  alleging  that  it  is, 
or  should  be,  located  elsewhere.  That  the  law  of  estoppel, 
in  a  proper  case,  applies  to  the  government,  see  Clark  v.  U. 
8.,  96  U.  S.  639,  643;  Branson  v.  WiHh,  17  Wall.  42;  Indiana 
V.  AlOk,  11  Fed.  Bep.  389,  397,  and  cases  cited. 

But  we  rest  our  decision  in  this  case,  as  to  all  the  lands  in 
question,  upon  the  solid  ground,  as  we  think,  that  the  defi- 
nite location  of  the  route  of  the  road  was  made  long  after 
February  13,  1866,  and,  for  the  purposes  of  this  case,  it 
makes  no  difference  whether  this  location  became  definitely 
fixed  in  1867-8,  at  the  time  it  was  actually  finally  surveyed 
on  the  line  upon  which  it  was  afterward,  in  fact,  constructed ; 
the  time  when  the  construction  was  completed,  in  1869;  the 
time  when  the  president  adopted  and  approved  the  line  and 
construction  of  the  ro&d;  or  the  date  of  the  filing  of  the 
map  of  actual  definite  location,  on  February  1,  1870,  and  • 
expressly  accepted  by  the  secretary  of  the  interior  as  the 
map  of  definite  location.  The  lands  had  ceased  to  be  sub 
judice,  and  become  public  lands  long  before  either  of  these 
dates. 

Since  this  opinion  was  written,  we  have  received  copies 
of  two  important  decisions  bearing  upon  the  questions 
involved  in  this  case — one  a  decision  of  the  supreme  court  of 
the  United  States  in  Buttz  v.  N.  P.  B.  Co.,  119  U.  S.  55,  rendered 
at  the  present  term,  which  appears  to  us  decisive  as  to  the 
point  upon  which  this  decision  is  rested.  It  arose  under 
the  land  grant  to  the  Northern  Pacific  railroad  company. 
Some  time  in  the  fall  of  1871  the  company  commenced  work 
on  the  section  embracing  the  land  in  dispute  in  that  case, 
and  all  that  part  of  the  road  was  graded  and  prepared  for  the 
superstructure.  ''In  June  following,  the  superstructure  and 
the  iron  rails  were  laid,  and  that  part  of  the  road  completed, 
and  ever  since  the  road  has  been  maintained  and  operated.'* 
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Apparently,  after  the  grading  was  done,  ''on  the  2l8t  of  Feb- 
ruary, 1872,  the  company  filed  in  the  office  of  the  secretary 
of  the  interior  a  map,  showing  tJiat  part  of  the  general  route 
of  the  road.**  On  March  30th,  a  description  of  the  ronte 
was  forwarded  to  the  proper  land  office,  with  an  order  to 
withdraw  from  pre-emption  the  lands  within  the  designated 
limits;  which,  being  received  on  April  20,  1872,  the  with- 
drawal was  made.  On  May  26^  1873,  nearly  a  year  after  the 
completion  of  the  road,  a  map  of  the  definite  location  of 
the  road  along  this  section  of  the  route,  was  filed,  and  this 
map  showed  the  line  along  this  section  of  the  road  to  be  the 
same  as  that  of  the  location  made  and  graded  in  1871,  before 
the  filing  of  the  map  of  the  general  route,  and  as  laid  down 
on  said  map.  The  Indian  title  to  the  lands  did  not  become 
finally  extingaished  till  June  22, 1874,  after  the  transactions 
set  out  had  occurred.  One  Peronto,  a  person  qualified  to 
pre-empt  public  lands,  settled  on  the  land  in  dispute  for  the 
purpose  of  pre-empting,  on  October  5,  1871,  some  months 
before  the  filing  of  the  first  general  map,  and  thereafter 
performed  the  required  acts.  It  was  held  that  the  railroad 
company  took  the  land;  that  until  the  Indian  title  was  extin- 
guished, no  pre-emption  or  other  right  could  be  perfected 
or  initiated;  that  this  exemption  from  pre-emption  protected 
the  land,  until  the  filing  of  the  map  of  the  general  route  and 
withdrawal,  after  which  the  withdrawal  protected  it  until 
the  title  was  perfected  by  filing  the  map  of  definite  location. 

It  will  be  seen,  that,  in  this  case,  the  location  and  grading 
preceded  the  filing  of  the  general  map,  and  that  the  final 
location  shown  by  the  map  of  definite  location,' filed  after 
completing  the  road,  coincided  with  the  line  shown  on 
the  general  map,  whereas  in  the  case  before  us,  the  road 
was  not  finally  located,  or  constructed,  on  the  line  indicated 
on  the  map  of  December  8, 1864. 

On  these  points  the  court  says:  •*  When  the  general  route 
of  the  road  is  thus  fixed  in  good  faith,  and  information 
thereof  given  to  the  land  department,  by  filing  the  map 
thereof  with  the  commissioner  of  the  general  land  office,  or 
the  secretary  of  the  interior,  the  law  withdraws  from  sale 
or  pre-emption  the  odd  sections  to  the  extent  of  forty  miles 
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on  each  side.  The  object  of  the  law  in  this  particular  is  plain. 
It  is  to  preserve  the  land  for  the  company  to  which,  in  aid 
of  the  construction  of  the  road,  it  is  granted.'* 

And,  with  reference  to  the  Indian  title,  it  observes: 

''At  that  time  the  lands  were  subject  to  the  Indian  title. 
The  defendant  could  not,  therefore,  as  already  stated,  Jiave  then 
initiated  any  pre-emption  right  by  his  settlement;  and  the  law 
cut  him  off  from  any  sribsequerd  pi^e-emption.'^ 

It  will,  also,  be  seen  that,  in  the  case  cited,  the  road  upon 
the  section  in  question  was  fully  completed  in  June,  1872, 
while  the  map  of  definite  location  was  not  filed  till  May  26, 
1873,  about  a  year  after  the  completion  of  the  road;  while, 
in  the  case  now  before  the  court,  the  map  of  definite  location, 
of  February  1,  1870,  was  filed  within  about  seven  months 
after  the  completion  of  the  road  on  that  section  which 
crosses  the  Moquelamos  grant.  Thus,  if  the  filing  of  the 
map  of  definite  location  was  in  time  in  the  case  cited,  a  fortiori, 
it  taas  in  time  on  the  Western  Pacific  railroad.  This  case  also 
recognizes  the  right  to  make  the  definite  location  in  sections 
or  parts — the  location  not  being  required  to  be  made  all  at 
one  time. 

The  other,  is  a  decision  of  acting  secretary  of  the  interior 
Mnldrow,  rendered  in  August  last,  in  which  he  very  care- 
fully considers,  in  a  well  reasoned  opinion,  the  very  ques- 
tion upon  the  records  of  the  department,  as  to  when  the 
line  of  the  Western  Pacific  railway  became  definitely  fixed, 
between  Sacramento  and  San  Jose,  within  the  meaning  of 
the  statute.  He  holds,  as  we  hold  in  this  case,  that  the  map 
of  December  8,  1864,  is  the  ^* general"  and  not  the  map  of 
definite  location ;  that  it  was  so  treated  by  the  government 
and  the  parties.  But  after  discussing  the  point,  as  to 
whether  the  actual  location  in  1867-8,  upon  the  line  whereon 
the  road  was  afterwards  constructed,  on  the  section  of  the 
road  involved;  or  the  filing  of  the  map  of  February  1,  1870; 
or  the  time  of  the  acceptance  of  the  road  by  the  presi- 
dent, should  be  adopted  as  the  time  of  the  definite 
location,  and  finally  adopts  the  latter  point  of  time.     {Bees 
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V.  C.  P.  B.  B.  Co.  9  vol.  VT,  The  Beporter,  Washington,  p. 
1015.)* 

But  in  view  of  the  case  of  BiUtz  v.  N.  P.  B.  Co.,  and  of 
the  Dunmeyer  and  other  cases  cited,  we  think  the  supreme 
court  will  finally  hold  that  the  map  of  February  1,  1870,  is 
the  map  of  definite  location,  and  that  the  route  became 
definitely  fixed  at  the  date  of  its  filing.  It  fulfills  all  the 
conditions  indicated  in  ihe  Dunmeyer  and  other  cases,  while 
no  other  does.  It  professes  to  be  and  was  filed  as  the  map 
of  definite  location;  it  shows  the  lines  as  actually  finally 
constructed,  with  its  proper  connections,  with  the  public 
surveys,  while  the  prior  map  does  not;  it  was  actually,  ex- 
pressly "accepted  by  the  secretary  of  the  interior"  as  the 
map  of  definite  location,  and  the  land  grant  was,  in  fact, 
adjusted  in  accordance  with  the  lines  thereon  delineated. 
But,  it  is  sufficient  for  the  purposes  of  this  case,  that  the 
route  was  not  definitely  fixed  by  the  map  of  December  8, 
1864.  All  other  possible  points  of  time  are  subsequent  to 
February  13,  1865. 

The  bills  in  this  and  the  other  six  cases  must  be,  respect* 
ively,  dismissed,  and  it  is  so  ordered. 

*NoTB. — Since  thig  decision  was  rendered,  the  telegraph  announces  that 
the  decision  of  acting  secretary  Mnldrow  has  been  affirmed  by  the  secretary 
of  the  interior. 


George  C.  Hiokox  v.  Joseph  Holladay  bt  al. 

CiBouiT  Court,  Distbiot  op  Obegon. 

Dbcembeb  14,  1886. 

1.  Sale  of  Pbopsbtt  in  Possession  of  a  Rbceitbb. — When  a  reoeiyer  is  in 

possession  of  property  pending  a  snit  inyolying  the  right  to  its  possession 
merely,  as  in  a  snit  to  redeem  from  a  mortgage,  the  court  is  of  opinion 
that  a  mere  sale  of  such  property  on  the  process  of  another  court  is  not 
an  interference  with  such  possession,  but  in  deference  to  the  diota  of  lir. 
Justice  Nelson,  in  WiswaU  y.  Sampnon,  14  How.  52,  to  the  contrary,  it 
declines  to  direct  such  sale. 

2.  FlMAIi  DSCBXS  OF  SUPBEHK   GoUBT,  AS  TO  TiMB  OF  RbDBMPTION  CANNOT  BB 

Enlabobd  bt  Gibcuit  Goubt. — A  decree  of  the  supreme  court  of  the  state 
in  HoUaday  y.  HoUaday  allowed  the  plainti£f  to  redeem  the  property 
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therein  mentioned  from  certain  conyeyanoes  to  the  defendant,  on  the 
payment  of  a  certain  sum  of  money  within  ninety  days  therefrom ;  the 
circnit  court  to  which  the  mandate  was  sent,  on  the  application  and 
consent  of  the  parties,  made  an  order  enlarging  the  time  for  redemption 
to  three  years,  and  placing  the  property  in  the  hands  of  two  persons  as 
receiyers  dnring  that  time.  Held,  that  these  persons  were  not  receiyers, 
bnt  only  agents  of  the  parties,  and  that  their  appointment  would  not 
preyent  this  court  from  directing  the  sale  of  a  certain  portion  of  said 
property  on  which  the  plaintijQT  herein  has  a  lien  by  yirtue  of  the  decree 
heretofore  giyen  in  this  case. 

Before  Deady,  District  Judge. 

Mr,  James  K.  Kelly  and  Mr.  William  H.  Effinger^  for  the 
pIaiBti£f. 

Mr.  Thomas  N.  Strong^  Mr.  George  H.  Williams  and  Mr^ 
Charles  B.  Bellinger^  for  the  defendant  Joseph  Holladay. 

Deaby,  J.  On  Jnly  14,  1886,  this  court  adjudged  and 
made  a  decree  in  this  cause,  to  the  effect:  (1)  That  a  certain 
judgment  obtained  by  the  defendant  Elliott  in  the  supreme 
court  of  this  state,  on  August  15,  1879,  for  the  sum  of 
twenty-four  thousand  six  hundred  and  thirty  dollars  and 
twenty-two  cents,  principal  and  costs,  against  Ben  Holladay, 
and  then  amounting,  with  interest,  to  the  sum  of  thirty-eight 
thousand  nine  hundred  and  seventy-five  dollars  and  sixty- 
two  cents,  does  by  virtue  of  a  certain  assignment  of  February 
13,  1874,  from  Elliott  to  the  plaintiff  Hickox,  in  considera- 
tion of  the  sum  of  fourteen  thousand  nine  hundred  and 
seventy-nine  dollars  and  eighty-five  cents  advanced  to  the 
former  by  Martin  White  on  the  security  thereof,  belong  to 
Hickox,  in  trust  for  White,  subject  to  a  claim  of  the  defend- 
ant Effinger  for  services  as  attorney  in  said  suit,  for  seven 
thousand  eight  hundred  and  seventy-one  dollars  and  eighty- 
five  cents;  (2)  that  sundry  parcels  of  real  property,  in  said 
decree  mentioned  and  specified,  had  before  then  belonged 
in  equity  to  Ben  Holladay,  who  caused  the  same  to  be 
conveyed  to  his  brother,  the  defendant  Joseph  Holladay, 
with  intent  to  hinder  and  delay  the  plaintiff  and  others,  his 
creditors,  in  the  collection  of  their  lawful  debts  and  de- 
mands, and  that  Joseph  Holladay  gave  no  consideration  for 
said  conveyances  and  received  the  same  with  the  intent  to 
hinder  and  delay  the  plaintiff,  and  others,  the  creditors  of 
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Ben  Holladay  aforesaid;  (3)  that  said  convejanees  are  void 
as  against  the  plaintiff,  and  the  amoant  dae  him  on  said 
judgment  is  a  charge  on  said  real  property,  and  Joseph 
HoUaday  holds  the  legal  title  thereto,  subject  to  said  charge 
and  in  trust  for  the  payment  thereof;  and  (4)  that  unless 
Joseph  HoUaday  shall,  within  sixty  days,  pay  into  court  for 
the  plaintiff,  said  sum  of  thirty-eight  thousand  nine  hundred 
and  seyenty-fiye  dollars  and  sixty-two  cents,  with  interest 
herefrom,  and  two  hundred  and  nineteen  dollars  and  thirty- 
two  cents  costs,  the  master  of  this  court  shall,  on  the  order 
thereof,  to  be  made  on  the  application  of  the  plaintiff,  as 
soon  as  the  receiver  of  said  property  in  the  case  of  HoUcuiay 
Y.  HMadayy  now  pending  in  the  state  court,  shall  be  dis- 
charged, sell,  as  on  execution,  so  much  of  said  property  as 
may  be  necessary  to  discharge  the  claim  of  the  plaintiff,  and 
costs  of  such  proceeding. 

On  October  26,  1886,  the  plaintiff  made  application  for 
the  order  of  sale  provided  for  in  the  decree,  based  on  the 
affidavit  of  the  defendant  Effinger,  to  the  effect:  (1)  That 
Joseph  Eolladay  had  not  paid  any  part  of  said  decree; 
(2)  that  the  receiver  of  the  property  appointed  by  the  state 
court  in  HoUaday  v.  HoUaday,  namely,  David  P.  Thompson, 
*'had  been  discharged  as  such  receiver,  and  there  is  now 
no  legally  appointed  receiver  in  the  possession'*  thereof; 
and  (3)  the  suit  of  HoUaday  v.  HoUaday,  ''in  which  said 
receiver  was  appointed,  has  been  finally  determined  by  the 
supreme  court  of  Oregon,  upon  an  appeal  taken  by  said 
Joseph  HoUaday  from  the  decision  of  the  circuit  court  for 
Multnomah  county.'* 

On  November  ^20tb  the  application  was  heard  by  the 
court  on  the  pleadings,  proofs  and  decree  in  this  case  and 
copies,  offered  by  the  plaintiff,  of  a  deed  of  trust  from  Ben 
HoUaday  and  others  to  George  W.  Weidler,  dated  Septem- 
ber 6,  1886,  of  articles  of  agreement  between  Ben  Hol|aday 
and  Esther,  his  wife,  of  the  one  part,  and  Joseph  HoUaday 
and  George  W.  Weidler,  of  the  other  part,  and  their  coun- 
sel, dated  July  10,  1886,  and  of  the  order  of  the  circuit 
court,  dated  November  17,  1883,  appointing  the  receiver  in 
HoUaday  v.  HoUaday;  and  the  affidavit  of  George  W.  Weid- 


Diflt.  Or.]  HiCKOX  v.  Holladat  bt  al.  207 

1886.]  Opinion  of  the  Gonrt— Deady,  J. 

ler,  dated  November  6,  1886,  offered  by  the  defendaot, 
Joseph  HoUadaj,  with  copies  attached  thereto,  of  the  final 
decree  of  the  supreme  court  of  the  state  in  HoUaday  y.  HoU 
ladai/t  of  June  29,  1886,  and  the  mandate  transmitting  the 
same  to  the  circuit  court,  and  tlie  presentation  of  the  same 
in  said  court  by  the  attorney  of  Joseph  Holladay  on  July  12, 
1886,  of  the  order  of  the  circuit  court  of  the  same  date,  re- 
moving D.  F.  Thompson  from  the  receivership  aforesaid, 
nnd  appointing  Joseph  Holladay  and  George  W.  Weidler 
thereto,  and  of  the  order  of  said  court  of  September  27, 
1886,  approving  and  providing  for  the  enforcement  of  the 
terms  of  the  agreement  aforesaid  between  Ben  Holladay  and 
Esther,  his  wife,  and  Joseph  Holladay  and  George  Weidler. 

It  appears  that  in  January,  1873,  Ben  HoUanay,  being 
indebted  to  his  brother,  Joseph  Holladay,  in  the  sum  of 
one  hundred  thousand  dollars,  gave  him  his  note  therefor, 
and  that  on  November  1,  ^876,  he  gave  him  another  note  of 
one  hundred  and  sixty-three  thousand  three  hundred  and 
forty-five  dollars  in  payment  of  this  and  other  indebtedness. 
Thereafter,  and  until  1878,  Ben  Holladay,  from  time  to 
time,  caused  the  real  and  personal  property  in  Oregon — 
supposed  to  be  worth  not  less  than  five  hundred  thousand 
dollars — of  which  he  was  the  equitable  owner,  including 
that  mentioned  in  the  decree  herein,  to  be  conveyed  to 
Joseph  Holladay  by  deeds  absolute  on  their  face.  After- 
wards Joseph  Holladay  went  into  possession,  and  remained 
so  until  the  appointment  of  the  receiver,  and  took  the  rents 
and  profits  thereof  to  his  own  use,  of  which  much  the  larger 
portion  went  to  his  brother's  support. 

In  1883,  Ben  Holladay  commenced  a  suit  against  Joseph 
Holladay,  in  the  circuit  court  for  Multnomah  county,  in 
which  he  stated  the  existence  of  the  indebtedness  to  his 
brother  and  the  conveyance  of  his  property  to  him  as  afore- 
said; and  alleged  that  the  conveyances,  although  absolute  in 
form,  were  really  intended  to  operate  as  mortgages,  for  the 
security  of  said  debt;  and  asked  to  have  them  so  declared, 
and  to  be  allowed  to  redeem  the  property  therefrom  on  the 
payment  of  what  was  due  the  mortgagee.  In  bis  answer, 
Joseph  Holladay  affirmed  that  the  conveyances  were  made 
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to  hinder  and  delay  the  grantor's  creditors,  and  on  the 
expectation  that  he  would,  nevertheless,  hold  the  property 
in  trust  for  him,  so  as  to  prevent  said  creditors  from  sub- 
jecting it  to  the  payment  of  their  debts. 

On  appeal  by  Joseph  Holladay,  the  supreme  court  deter- 
mined that  the  conveyances  were  executed  with  intent  that 
they  should  operate  as  mortgages  and  not  with  intent  to 
hinder  and  delay  creditors,  and  that  the  grantor  might 
redeem  on  the  payment  of  the  debt  and  costs  of  suit,  which 
former  the  court  found  then  to  be  three  hundred  and  fifteen 
thousand  four  hundred  and  ninety-two  dollars  and  forty-six 
cents. 

The  decree  of  the  court  also  provides:  (1)  ''That  the 
redemption  hereinbefore  provided  for  be  made  by  the 
plHintiff  or  his  assigns  within  ninety  days  from  the  entry 
of  this  decree;"  (2)  that  during  said  ninety  days,  ''unless 
otherwise  ordered  by  the  court  below,"  the  receiver  or  his 
"  successors  "  shall  keep  the  possession  of  the  property;  (3) 
if  the  plaintiff  fails  to  redeem  within  the  time  limited,  the 
receiver  shall  pay  over  to  the  defendant  all  money  in  his 
hands,  and  "turn  over  and  deliver  to  the  sheriffs  of  the 
respective  counties  where  said  property  may  be  situated  all 
of  the  property  in  their  respective  counties,"  who  shall, 
under  the  direction  of  the  defendant,  sell  all  or  so  much 
thereof,  "as  upon  execution,'*  as  may  be  necessary  to  satisfy 
said  debt  and  costs,  which  sale  shall  bar  the  parties  of  all 
right  in  and  to  the  premises  except  the  right  of  redemption 
provided  by  statute;  and  (4)  that  the  cause  be  remanded  to 
the  court  below,  '*  and  that  a  decree  be  there  entered  and 
docketed  in  accordance  herewith." 

It  does  not  appear  thaf.this  decree  has  been  either 
entered  or  docketed  in  the  court  below,  but  only  that  it  was 
presented  and  read  therein. 

The  giving  and  enforcing  of  a  decision  of  the  appellette 
court  is  regulated  by  section  536  of  the  code  of  civil  pro- 
cedura 

Subdivision  2  of  the  section  comprehends  this  case — one 
where  "  a  new  trial  is  not  ordered  " — and  it  provides  that 
on  the  receipt  of  the  mandate  by  the  clerk  "  a  judgment  or 
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decree  shall  be  entered  in  the  journal  and  docketed  in  pnr- 
snance  of  the  direction  of  the  appellate  conrt,  in  like  man- 
ner and  with  like  effect  as  if  the  same  was  given  in  the 
oonrt  below." 

The  decision  of  the  appellate  court  in  HoUaday  y.  HcUaday 
cannot,  it  seems,  haye  the  force  and  effect  of  a  decree  or 
judicial  determination  of  the  controversy  between  the  par- 
ties until  it  is  entered  in  the  journal  of  the  circuit  court,  as 
provided  by  statute,  and  directed  by  mandate  of  the  appel- 
late court. 

So  far,  then,  as  appears,  the  proceedings  and  orders  in 
the  circuit  court  for  the  removal  and  appointment  of  receiv- 
ers, and  the  sanction  and  enforcement  of  the  private  agree- 
ment of  the  parties  concerning  the  disposition  of  the  subject 
matter  of  the  suit,  were  coram  non  jvdice  and  void. 

But  the  exhibits  before  me  do  not  profess  to  contain  a 
full  copy  of  the  record,  and  while  it  does  not  appear  affirm- 
atively that  the  decision  was  entered  in  the  journal  of  the 
circuit  court,  it  may  have  been,  and  therefore  it  will  be 
taken  for  granted  that  it  was. 

According  to  section  1029  of  the  code  of  civil  procedure, 
a  receiver  may  be  appointed  in  a  civil  suit. 

"1.  Provisionally  before  decree,  on  the  application  of 
either  party,  when  his  right  to  the  property,  which  is  the 
subject  of  the  suit,  and  which  is  in  the  possession  of  the 
adverse  party,  is  probable,  and  the  property  or  its  rents  or 
profits  are  in  danger  of  being  lost  or  materially  injured  or 
impaired. 

**  2.    After  decree  to  carry  the  same  into  effect. 

''  3.  To  dispose  of  the  property  according  to  the  decree, 
or  to  preserve  it  during  the  pendency  of  an  appeal;  or  when 
an  execution  has  been  returned  unsatisfied,  and  the  debtor 
refuses  to  apply  his  property  in  satisfaction  of  the  decree;" 
and  also  in  cases  of  insolvent  debtors,  dissolved  or  insolvent 
corporations. 

It  may  be  admitted  that  the  appointment  of  a  receiver  in 
Holladay  v.  HoUaday  was  well  calculated  to  coerce  the  de- 
fendant into  a  compliance  with  the  demands  of  the  plaintiff. 
But  there  does  not  appear  to  be  any  authority  in  this  statute 
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for  80  doing — at  least  so  far  as  the  real  property  is  con- 
cerned. For  even  on  the  theory  and  claim  of  the  plaintiff 
in  that,  suit,  the  defendant  was  the  mortgagee  of  the  prop- 
erty, with  an  unpaid  debt  equal  in  amount  to  the  probable 
value  of  the  property  at  a  forced  sale,  who  had  gone  into 
possession  with  the  consent  of  the  plaintiff,  and  was  there- 
fore entitled  to  remain  in  possession  until  his  debt  was  paid, 
and  in  the  meantime  to  receive  and  apply  thereon  the  renls 
and  profits  of  the  property.  {Roberts  v.  SviherUn^  4  Or.  219; 
WUherdl  v.  Wiberg,  4  Bawy.  232.) 

The  property,  being  real,  could  not  be  lost  pending  the 
litigation  or  otherwhile.  Nor  was  it  likely  to  be  injured. 
But  if  it  was,  the  defendant's  interest  therein— the  amount 
of  his  debt — was  ample  security  therefor.  And  as  for  the 
rents  and  profits,  they  could  not  be  lost  to  the  plaintiff,  for 
in  effect  they  belonged  to  the  defendant,  and  were,  in  fact» 
as  fast  as  received,  a  payment  on  his  debt.  If  there  was 
any  danger  of  the  defendant's  disposing  of  the  property  or 
encumbering  it,  pending  the  litigation,  as  the  apparent 
owner  thereof,  he  might  have  been  enjoined  from  so  doing. 

The  only  controversy  involved  in  the  case  of  HoUaday  v. 
EoUaday  was  this:  Were  the  conTeyances  from  the  plaintiff 
to  the  defendant,  although  absolute  in  form,  mortgages  in 
fact,  and  if  the  latter,  what  sum  was  then  due  the  defendant 
thereon?  The  court  decided  that  the  conveyances  were 
mortgages,  and  that  the  plaintiff  might  redeem  on  the  pay- 
ment of  three  hundred  and  fifteen  thousand  four  hundred 
and  ninety-two  dollars  and  forty-six  cents,  in  ninety  days. 
And  this  was  a  determination  of  the  whole  controversy 
before  the  court.  If  the  plaintiff  did  not  redeem  within 
the  time  limited,  his  right  of  redemption  was  gone,  and  the 
defendant,  as  between  the  parties  to  the  conveyances,  became 
the  absolute  owner  of  the  property.  The  further  provision 
in  the  decree,  that  in  case  of  a  failure  to  redeem,  the  re- 
ceiver, instead  of  surrendering  the  property  to  Joseph 
HoUaday,  as  he  ought,  should  turn  it  over  to  the  sheriffs  of 
the  respective  counties  in  which  it  was  situated,  to  be  sold 
as  upon  execution,  on  the  order  of  Joseph  HoUaday,  appears 
to  be  an  extra  judicial  arrangement,  devised  by  coupsei,  for 
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the  purpose  of  keeping  up  what  may  be  called  an  unbroken 
possession  of  this  property  in  the  hands  of  the  ofiScers  of 
the  state  courts,  in  the  hope  of  thus  preventing  the  plaintiff, 
who  has  the  first  lien  on  it,  from  enforcing  the  same  by  the 
Bale  thereof,  on  the  process  of  this  court,  and  thus  collect- 
ing his  demand  against  Ben  HoUaday. 

The  decree  in  HoUaday  v.  HoUaday  is  one  allowing  a  mort- 
gagor to  redeem,  and  not  a  decree  foreclosing  these  several 
mor^ages  and  directing  the  sale  of  the  property  included 
therein,  to  satisfy  the  debt  secured  thereby.  The  latter 
could  only  have  been  done  by  separate  suits  in  and  the 
decrees  of  the  circuit  court  of  the  various  counties  in  which 
the  property  is  situated.  (G.  0.  P.,  sec.  383.)  But  by  this 
extra  judicial  arrangement  the  receiver  is  to  turn  over  this 
property  to  these  various  sheriffs,  who  are,  without  judg- 
ment or  process  of  or  from  the  courts  of  which  they  are 
officers  or  otherwise,  to  hold  the  same  for  Joseph  HoUaday, 
and  dispose  of  it,  as  upon  execution,  at  his  will  and  pleas- 
ure, which  may  be  at  once  and  may  be  never. 

The  agreement  between  the  HoUadays  and  their  counsel 
of  July  10,  1886,  divides  this  property  into  two  lots,  de- 
scribed in  two  memorandums,  the  first  of  which  contains 
eleven  valued  parcels,  situate  in  six  different  counties, 
amounting  in  the  aggregate  to  three  hundred  and  twenty- 
seven  thousand  five  hundred  dollars,  and  includes  the  prop- 
erty mentioned  in  the  decree  herein.    It  provides  as  follows: 

1.  The  debt  of  Joseph  HoUaday  is  increased  thirty-one 
thousand  one  hundred  and  ninety-four  dollars,  making  it 
three  hundred  and  forty-six  thousand  six  hundred  and 
eighty-six  dollars  and  forty-six  cents,  drawing  interest  at 
six  per  centum;  and  Ben  HoUaday  has  the  right  to  redeem 
the  property  mentioned  in  memorandum  one,  or  any  parcel 
thereof,  within  three  years  from  the  date  of  the  agreement, 
on  the  payment  of  the  affixed  value. 

2.  The  property  mentioned  in  memorandum  two  is  re- 
leased from  the  lien  of  the  HoUaday  mortgage  and  decree 
and  vested  in  George  W.  Weidler  as  trustee,  to  sell  and 
dispose  of  the  same,  and  pay  the  debts  due  from  Ben  Hol- 
laday  to  August  Belmont,  the  Mutual  Life  insurance  com- 
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pany,  8.  L.  M.  Barlow  and  others,  the  attorneys  and  counsel 
in  this  litigation;  which  provision  is  carried  out  by  the  deed 
of  trast  from  Ben  HoUaday  and  Esther,  his  wife,  to  said 
Weidler,  of  September  — ^  1886,  conveying  said  property  to 
him  in  trust  to  pay  said  debts  therewith,  without  naming 
the  amounts,  according  to  the  terms  of  an  agreement  be- 
tween said  parties  and  HoUaday,  of  August  31,  1886,  which 
are  not  disclosed;  and  which  was  apparently  made  in  fulfill- 
ment of  the  undertaking  in  this  agreement,  that  Ben  Holla« 
day  would  in  ninety  days  procure  said  creditors  to  relin- 
quish all  claims  to  priority  of  security  or  payment  over  to 
Joseph  HoUaday. 

3.  But  if  sundry  other  named  creditors  of  Ben  Hol- 
laday,  including  this  plaintiff,  or  any  of  them,  shaU  suc- 
ceed in  haying  said  mortgages  adjudged  fraudulent  as 
against  them,  or  any  of  them,  Joseph  HoUaday  shall  be  so 
far  indemnified  out  of  the  proceeds  of  the  property  in  mem* 
orandum  two;  and  no  creditor  shaU  be  paid  any  tiling  until 
he  assents  to  this  agreement. 

4.  The  court  may  remove  the  present  receiver  (D.  P. 
Thompson)  and  appoint  Joseph  HoUaday  and  George  W. 
Weidler  receivers  of  the  property  in  memorandum  one,  '*  to 
take  charge  of,  manage,  sell  and  dispose  of  the  same  during 
said  three  years,"  or  untU  the  redemption  provided  for;  and 
<<  tiie  court  may  direct  the  receivers  to  apply  the  income  and 
proceeds  of  such  property  when  sold"  as  follows: 

First.  To  the  payment  of  taxes,  assessments,  repairs  and 
insurance  thereon;  taxes  on  the  debts  therein  secured,  and 
the  costs  of  that  Utigation. 

Second.  The  payment  of  interest  to  Joseph  HoUaday  and 
the  other  creditors  whom  Ben  HoUaday  may  compromise 
with. 

Third.  To  the  payment  of  three  hundred  doUars  a  month 
to  Esther,  the  wife  of  Ben  HoUaday,  and  her  heirs,  '^for 
her  subsistence  pending  the  settlement  of  said  indebtedness, 
which  sum  is  in  consideration  of  the  execution  by  her 
^  ^  ^  of  this  agreement,  and  of  such  mortgages,  trans- 
fers and  assignments  requisite  to  the  carrying  out  of  the 
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terms  hereof;  and  to  bar  all  her  claims  npon  said  property 
of  dower  or  otherwise." 

Iburth.  To  the  payment  of  three  hundred  and  forty-six 
thousand  six  hundred  and  eighty-six  dollars  and  forty-six 
cents,  with  interest,  to  Joseph  Holladay. 

Fifth.  To  the  payment  of  the  claims  of  the  above  men- 
tioned creditors  of  Ben  Holladay. 

6.  George  W.  Weidler,  as  trustee,  shall  manage  and  dis- 
pose of  the  property  mentioned  in  memorandum  two  and 
apply  the  proceeds  as  provided  in  the  ''first/'  ''second*' 
and  "third"  subdivisions  aforesaid;  and  the  residue  of  the 
proceeds  of  the  property  in  memorandum  one  shall  be 
applied  to  the  creditors  first  mentioned  herein. 

6.  On  the  payment  of  Joseph  Holladay,  the  property 
in  memorandum  one  not  redeemed  or  disposed  of  shall  be 
conveyed  to  George  W.  Weidler,  in  trust  for  the  payment 
of  Ben  Holladay*s  creditors;  provided^  the  debts  due  August 
Belmont,  the  Mutual  Life  insurance  company,  S.  L.  M. 
Barlow  and  the  attorneys  and  counsel  aforesaid,  shall  be  a 
lien  thereon,  second  only  to  that  of  Joseph  Holladay. 

7.  When  any  property  is  sold  by  said  receivers  or  trus- 
tee the  court  may  direct  that  the  same  be  conveyed  in  pay- 
ment of  the  purchase  price,  and  such  conveyance  shall  have 
the  effect  to  pass  the  said  property  to  the  purchaser,  in  fee 
simple,  clear  of  all  incumbrances. 

On  July  12,  1886,  the  court,  in  pursuance  of  the  stipula- 
tion of  the  parties,  removed  D.  P.  Thompson  from  the 
receivership,  and  appointed  Joseph  Holladay  and  George 
W.  Weidler  receivers,  with  directions  to  Thompson  to  turn 
over  the  property  to  them,  who  are  to  "take,  manage  and 
retain'*  the  same  "until  discharged  by  the  court." 

On  September  27,  1886,  the  court,  on  the  application  of 
the  parties  and  the  filing  of  the  agreement  aforesaid,  declared 
that  the  terms  and  conditions  of  said  agreement  should  be 
enforced  by  the  court,  and  ordered:  (1)  that  the  time  of 
redemption  be  enlarged  to  three  years,  from  July  10,  1886; 
(2)  that  the  receivers  convey  to  George  W.  Weidler,  trustee, 
all  the  property  in  their  hands  mentioned  in  memorandum 
two,  and  discharge  the  same  from  the  custody  of  the  court 
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and  the  lien  of  the  decree  therein;  (3)  that  the  receivers 
**  safely  keep,  hold  and  manage ''  the  rest  of  the  property,  as 
heretofore,  until  the  farther  order  of  the  court,  and  *'  apply 
the  proceeds  thereof  in  making  the  payments ''  provided  for 
in  said  agreement  until  the  further  order  of  this  coart. 

I  have  thus,  with  some  labor  and  pains,  given  a  substan- 
tial outline  of  the  facts  and  proceedings  involved  in  this 
application,  and  without  which  the  question  to  be  decided 
could  not  well  be  understood. 

Oounsel  for  Joseph  HoUaday  and  Weidler,  representing 
all  the  parties  to  the  agreement  of  July,  contend  that  the 
property  is  in  the  possession  of  the  receivers  of  the  state 
court,  and  that  this  court  cannot  and  will  not  do  anything 
to  interfere  with  such  possession,  and  that  a  mere  sale  by  a 
master,  oil  the  decree  of  this  court,  would  be  such  an  inter- 
ference. 

On  the  other  hand,  oounsel  for  the  plaintiff  insist  that 
HoUaday  and  Weidler  are  not  receivers  at  all,  but  the  mere 
agents  of  the  Holladays  and  their  attorneys,  in  a  scheme 
devised  by  themselves  for  the  purpose  of  appropriating  this 
property  to  their  own  use  and  that  of  three  favored  credit- 
ors, to  the  exclusion  of  the  plaintiff  and  others  having  prior 
rights  therein;  and  that,  even  if  they  are  receivers,  being  in 
possession  simply  without  title,  a  sale  on  the  decree  of  this 
court  would  not  interfere  therewith. 

On  the  latter  question  the  case  relied  on  by  counsel  for 
HoUaday  and  Weidler  is  WiswaU  v.  Sampson,  14  How.  62. 
The  language  of  the  opinion  by  Mr.  Justice  Nelson  is  very 
strong  and  unqualified,  much  more  so  than  the  case  required, 
to  the  effect  that  a  sal^  of  property  made  on  the  process  of 
one  court,  while  the  same  is  in  the  possession  of  a  receiver 
appointed  by  another,  is  illegal  and  void. 

A  contrary  view  is  maintained  with  great  force  and  learn- 
ing in  Chautauqua  C.  B.  v.  RisUy,  14  N.  T.  369,  75  Am.  Dec. 
347.  In  each  of  these  cases  the  receiver  was  appointed  in  a 
suit  by  a  judgment  creditor  to  set  aside  a  fraudulent  con- 
veyance and  subject  the  property  to  the  payment  of  the 
grantor's  debts,  and  the  ultimate  purpose  of  the  proceeding 
was  to  sell  the  property  and  create  a  fund  for  distribution 
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among  creditors.  In  each  case  the  sale  in  question  was 
made  at  the  instance  of  a  judgment  creditor  whose  judgment 
antedated  the  appointment  of  the  receiver,  but  was  subse- 
quent to  the  execution  of  the  fraudulent  conyeyance.  In 
the  first  case  the  conveyance  based  on  the  sale  was  held 
invalid,  while  in  the  second  one  it  was  held  valid.  But 
even  then  the  court  admits  that  the  party  making  the  sale 
white  the  property  is  in  the  possession  of  the  receiver,  is 
guilty  of  a  contempt.  Indeed,  it  says  (page  377)  the  ques- 
tion is  merely  one  of  contempt,  and  does  not  affect  the  legal 
right. 

But  as  the  title  of  the  judgment  debtor  in  each  case  had 
passed  to  the  grantee  in  the  fraudulent  conveyance,  before 
the  judgment  was  obtained  on  which  the  sale  was  made,  the 
judgment  creditor  had  no  lien  on  the  property.  Therefore 
nothing  passed  by  the  sale,  and  on  this  ground,  at  least  in 
this  state,  the  sale  would  be  held  inoperative.  (In  re  Estes^ 
6  Sawy.  459.)  The  debtor's  conveyance  having  been  set 
aside  as  fraudulent  in  the  suit  in  equity,  the  property  was 
in  the  hands  of  the  receiver  for  the  purposes  thereof. 

It  may  be  admitted  that  when  a  court  takes  possession  of 
property  by  means  of  a  receiver,  at  the  suit  of  creditors,  for 
the  purpose  of  disposing  of  the  same  and  distributing  the 
proceeds  thereof  according  to  the  respective  rights  of  said 
creditors,  a  sale  or  an  attempt  to  sell  such  property  on  the 
process  of  another  court  is,  in  effect,  an  interference  with 
such  possession.  And  this  is  so  because  the  possession  of 
the  receiver  in  such  case  is  not  a  mere  provisional  custody, 
pending  the  litigation  in  which  he  is  appointed,  for  the  ben- 
efit of  the  party  who  shall  be  found  entitled  thereto,  but  it 
is  a  possession  taken  and  held  with  a  view  to  a  final  dispo- 
sition of  the  property,  by  converting  it  into  money  and  dis- 
tributing the  same  among  the  parties  entitled  thereto. 

But  in  my  judgment,  where  real  property  is  in  the  posses- 
sion of  a  receiver  merely  provisionally,  for  the  purpose  of 
preserving  the  same  and  the  income  thereof  intact  for  the 
person  to  whom  the  judgment  of  the  court  may  determine  it 
belongs,  the  sale  of  the  property  pending  such  possession 
of  the  receiver  on  the  process  of  another  court,  against  one 
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of  the  parties  to  the  litigation,  or  the  aoqaisition  of  a  lien 
thereon  by  a  judgment  in  another  court  against  such  party, 
is  not  an  interference  with  the  possession  of  the  receiver. 
(EUicoU  V.  V.  8.  Ins.  Co.,  7  Gill.  307.) 

And  such  is  this  case.  The  relief  sought  in  HoUaday  y. 
HoUaday  in  no  way  involved  the  sale  or  distribution  of  the 
property,  but  only  the  right  of  the  plaintiff  to  redeem  the 
same  from  what  he  alleged  were  mortgages  given  thereon  to 
the  defendant,  and  thus  be  restored  to  his  original  right  and 
possession.  By  the  order  of  November  17, 1883,  appointing 
the  receiver,  he  was  simply  directed  to  take  the  property 
included  in  the  alleged  mortgages  into  his  possession,  man- 
age the  same — care  for  it — until  discharged  by  the  court. 
And  the  order  of  July  12, 1886,  does  no  more.  By  it  HoUa- 
day and  Weidler  are  only  directed  to  take  and  manage  the 
property  until  discharged  by  the  court. 

The  receiver  has  no  title  to  the  property  (High  on  Bee, 
sec.  6),  and  that  is  all  that  is  affected  or  changed  by  a  sale.  If 
it  becomes  necessary  to  resort  to  legal  proceeding:?,  to  obtain 
possession  under  such  sale,  the  party  must  wait  until  the  re- 
ceiver is  discharged  or  obtain  permission  to  institute  the 
same,  from  the  court  appointing  him.  And  this  present  right 
to  sell  may  be  a  valuable  one.  By  the  exercise  of  it  in  this  case, 
a  creditor  of  Ben  HoUaday — the  confessed  owner  of  the  prop- 
erty— having  an  established  claim  against  him  and  the  first 
lien  on  the  property,  is  enabled  to  realize  on  his  security 
at  once,  without  awaiting  the  result  of  the  contentions  or 
contrivances  for  delay  of  the  parties  to  a  suit  in  which  he 
has  no  interest,  and  whose  interests  in  the  property  are 
altogether  subordinate  to  his.  But  considering  the  un- 
qualified language  or  dicta  of  Mr.  Justice  Nelson,  in 
WiatoaU  v.  Sampson,  supra,  I  do  not  feel  at  liberty,  sitting 
in  this  subordinate  tribunal,  to  follow  my  own  judgment 
and  direct  a  sale  of  property  in  the  hands  of  a  receiver  for 
any  purpose — and  particularly  a  court  of  another  juris* 
diction. 

And  this  brings  me  to  the  consideration  of  the  question — 
is  this  property  now  in  the  hands  of  a  receiver  at  all  ?  or  is 
there  now  any  receiver  in  HoUaday  v.  HoUaday  ? 
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After  a  careful  examination  of  the  sabject  I  an  constrained 
to  answer  this  question  in  the  negative. 

The  functions  of  a  receiver  usually  terminate  with  the 
termination  of  the  litigation  in  which  he  was  appointed. 
(High  on  Bee,  sec.  833.)  And  although  he  may  not  be 
beyond  the  power  of  the  court  until  he  accounts  for  his  trust 
and  is  formally  discharged,  yet  his  general  functions  and 
powers,  including  the  custody  and  management  of  the  prop- 
erty, terminate  with  the  final  decree,  unless  and  only  so  far 
as  it  may  provide  some  act  or  duty  to  be  performed  by  him 
concerning  the  disposition  of  the  property,  other  than  the 
mere  surrender  of  it  to  the  party  thereby  entitled  to  re- 
ceive it. 

When  it  was  determined  in  this  case  by  the  decree  of  the 
supreme  court,  that  Joseph  Holladay  was  only  the  mort- 
gagee of  the  property,  and  that  Ben  Holladay  was  entitled 
to  redeem  the  same  on  the  payment  of  what  was  due  the 
former  on  a  certain  time,  the  litigation  was  practically  at  an 
end.  It  being  also  admitted  that  the  mortgagee  was  right- 
fully in  possession  at  the  appointment  of  the  receiver,  the 
latter  should  have  been  directed  or  allowed  to  return  the 
property  to  him  to  keep  until  the  redemption  was  made. 
But  for  some  reason,  of  which  I  do  not  stop  to  question  the 
sufficiency  or  propriety,  the  receiver  was  directed  to  retain 
the  possession  during  the  ninety  days  allowed  for  redemp- 
tion, and  if  the  redemption  was  not  then  made,  to  turn  the 
same  over  to  the  sheriff  for  the  purpose  of  being  sold  by 
them  to  satisfy  Joseph  Holladay's  mortgage,  when  it  would 
please  him  so  to  direct.  No  attempt  was  ever  made  to  carry 
out  this  part  of  the  decree,  and  the  question  of  whether  it  was 
beyond  the  power  of  the  court  to  make,  need  not  be  any 
further  considered  than  already  suggested.  The  court 
having  decided  that  the  property  should  remain  in  the 
hands  of  the  receiver  pending  the  redemption,  it  may  also 
be  admitted  that  the  court  below  might  change  the  receiver 
during  that  period  or  fill  a  vacancy  therein.  It  had  no 
power  to  modify  the  decree  of  the  supreme  court,  but  under 
subdivision  2  of  section  536  of  the  code  of  civil  procedure, 
it  had  the  same  power  to  enforce  it  as  if  made  by  itself. 
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And  80  far  as  a  receiver  was  a  part  of  the  means  appointed 
in  the  decree  for  its  enforcement,  it  might  fill  a  vacancy  or 
make  a  chauge  therein  when  neceasary.  But  at  the  end  of 
the  ninety  days,  whether  the  redemption  was  made  or  not, 
the  receiver's  functions  were  at  an  end,  and  the  power  of  the 
court  over  the  subject  was  confined  to  the  enforcement  of 
the  decree  by  compelling  Joseph  Holladay  to  reconvey.the 
property  in  case  his  debt  was  duly  tendered  him.  The 
power  to  change  the  provision  for  the  custody  of  the  prop- 
erty pending  the  redemption  is  the  only  direct  power  over 
the  decree  given  by  the  appellate  court  to  the  court  below. 
And  under  that  it  does  not  appear  that  the  court  could  do  more 

•  than  change  the  receiver  or  restore  the  property  to  the 
possession  of  Joseph  Holladay,  from  whence  it  was  taken, 
and  where  it  properly  belonged.  It  is  not  admitted  that 
the  supreme  court  could,  if  it  would,  give  the  circuit  court 
any  direction  contrary  to  the  determination  it  made  of  the 
only  question  before  it,  the  right  of  Ben  Holladay  to  redeem 
this  property. 

I  make  no  account  of  the  farther  direction  concerning  the 
custody  of  the  property  until  the  levies  made  by  the  sheriffs 
of  the  various  counties  in  which  the  property  is  situated, 
under  Joseph  HoUaday's  direction.  The  provision  is  am- 
biguous, and  if  it  is  intended,  as  suggested  on  the  argu- 
ment, to  give  the  circuit  court  power  to  control  the  custody 
of  this  property,  so  as  to  prevent  the  plaintiff  from  enforc- 
ing his  lien  thereon,  by  a  sale  thereof,  sufficient  to  satisfy 
his  debt,  not  only  during  the  term  appointed  for  redemp- 
tion, but  as  long  thereafter  as  Joseph  Holladay  shall  please 
to  extend  it,  by  delaying  the  levy,  then  I  think  the  court  has 
undertaken  to  provide  a  perpetuity  in  favor  of  a  fraudulent 
debtor  and  his  grantee  that  no  one  is  bound  to  regard. 
Therefore,  I  prefer  to  think  that  the  reference  to  the  levy 
as  a  point  of  time  to  which  the  custody  of  the  court  might 

.  extend,  was  only  intended  as  cumulative,  or  to  emphasize 
the  termination  of  the  ninety  days  with  which  it  was  coter- 
minous, and  that  the  whole  provision  taken  together  means 
that  the  custody  of  the  court  shall  terminate  at  the  end  of 
the  ninety  days — the  time  when  the  levy  may  be  made. 
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Now,  on  the  strength  of  this  decree,  the  parties  and  their 
counsel  drop  their  contention  and  arrange  a  scheme  for  their 
xnntnal  protection  against  the  claim  of  the  plaintiff.  To  this 
end  a  kind  of  family  settlement  of  their  claims  is  composed, 
by  which  this  property  is  virtually  put  in  their  own  hands 
as  receivers  for  three  years,  with  leave  to  Ben  Holladay  to 
redeem  in  that  time  all  or  any  of  the  eleven  parcels  into 
which  it  has  been  arranged— the  money  paid  therefor  to  go 
to  Joseph  Holladay  in  payment  of  his  debt;  and  if  any  of  it 
is  left  after  such  payment,  it  is  to  be  applied  on  the  claims 
of  counsel  and  the  three  preferred  creditors  whom  one  of 
them  represents.  The  remainder  of  the  property,  if  any, 
is  to  be  conveyed  to  Ben  Holladay,  or  his  trustee,  as  he 
may  think  best.  In  the  meantime  the  rents  and  profits  of 
the  property,  after  paying  taxes,  insurance  and  repairs,  are 
to  be  applied  to  the  payment:  (1)  of  taxes  on  the  debts 
thereby  secured;  (2)  of  interest  on  Joseph  HoUaway's  debt; 
(3)  of  three  hundred  dollars  a  month  to  the  wife  of  the 
debtor,  in  consideration,  it  is  said,  of  the  release  of  her 
dower,  though  it  does  not  appear  that  she  would  be  entitled 
to  dower  in  any  of  it^  but  the  contrary  {Farnum  v.  LoomiSy 
2  Or.  29);  (4)  of  Joseph  HoUaday's  debt,  and  (5)  of  the 
debts  of  counsel  and  the  favored  creditors. 

Then  the  scheme  is  presented  to  the  circuit  court,  and  by 
consent  of  the  parties  made  in  form  a  part  of  the  decree 
of  the  court.  If  the  court  had  the  power  to  do  this,  it 
might  have  extended  the  time  for  redemption  indefinitely, 
on  the  consent  of  the  parties,  and  in  the  meantime,  by 
means  of  these  so-called  receivers,  have  permanently  pro- 
tected the  property  from  the  claims  and  liens  of  ail  the  other, 
creditors. 

In  my  judgment  the  functions  and  authority  of  the  receiv- 
ers over  this  real  property  terminated  at  the  end  of  the  ninety 
days,  and  the  jurisdiction  of  the  court  was  gone,  except  to 
call  the  receiver  to  an  account  for  his  trust,  and,  it  may  be, 
to  compel  the  mortgagee  to  reconvey,  if  the  tender  of  his 
debt  had  been  duly  made. 

The  consent  of  the  parties,  so  far  at  least  as  third  per- 
sons are  concerned,  does  not  give  a  court  jurisdiction  to 
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thereof,  and  to  have  printed  on  a  label  placed  thereon  the 
said  firm  name  of  '*  Wm.  T.  Coleman  &  Oo./'  as  the  sole 
agents  of  snch  brand  of  canned  salmon;  that  daring  said 
time  the  plaintiffs  have  disposed  of  sach  salmon  in  all  the 
markets  of  the  world,  and  at  great  expense  to  themseWes, 
in  establishing  agencies,  advertising  and  by  fair  and 
honorable  dealing,  have  introduced  into  sach  markets 
and  establised  there  a  demand  for  the  brands  of  salmon 
represented  by  them;  that  what  is  known  as  the  Colambia 
river  spring  salmon,  which  is  taken  between  April  1st 
and  Aagast  1st  of  each  year,  is  the  mpst  in  demand  and 
commands  the  highest  price  in  the  markets;  and  all 
salmon  taken  after  that  time  on  said  river  or  at  any  time 
elsewhere,  is  inferior  in  qaality  and  less  in  demand,  and 
commands  less  price  than  said  spring  salmon. 

On  Aagast  1,  1881,  a  corporation,  the  Union  Packing 
company,  was  formed  ander  the  laws  of  Oregon,  to  engage 
in  canning  and  packing  salmon  at  Astoria;  and  soon  after 
entered  into  a  contract  with  the  plaintiffs  whereby  the  latter 
agreed  to  make  advances  to  the  corporation  to  enable  it  to 
carry  on  its  basiness,  and  also  became  its  sole  agent  for  the 
sale  of  its  fish;  that  thereafter  said  corporation,  throagh  the 
agency  of  the  plaintiffs,  had  lithographed  a  parti-colored  label, 
nine  and  three-qaarters  inches  long  and  foar  inches  wide,  to 
be  placed  on  the  cans  of  salmon  pat  ap  by  it,  which  con- 
tained the  following: 

In  the  left  hand  division,  a  tree  and  a  salmon,  the  latter 
on  a  dish,  as  if  prepared  for  the  table,  and  on  three  sides  of 
it  the  words,  "  Union  Packing  Go.,  Astoria,  Oregon.  Fresh 
Oolambia  Biver  Salmon."  In  the  right  hand  division,  which 
is  only  two  inches  long,  the  words,  *'  Wm.  T.  Ooleman  & 
Go.,  Bole  Agents,  San  Francisco,  Gal.,  U.  S.  A.,"  with 
directions  in  the  lower  half  thereof  for  opening  and  serving^ 
which  labels  were  used  by  said  corporation  in  its  business, 
until  the  assignment  of  its  property  for  the  benefit  of  its 
creditors,  on  July  31, 1884;  and  that  in  said  year,  and  prior 
to  said  assignment,  said  corporation  procured  five  hundred 
thousand  of  said  labels  to  be  printed  for  its  use  in  said 
business. 
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In  August,  1884,  a  compromise  and  final  settlement  was 
had  between  the  plaintiffs  and  the  company,  contained  in  a 
written  offer  bj  the  latter,  dated  August  dih,  to  deliver  the 
former  five  thousand  cases  of  salmon,  they  to  repay  it  cer- 
tain drawbacks  and  premiums  and  a  written  acceptance 
thereof  by  the  plaintiffs,  dated  August  23d.  The  offer  of  the 
packing  company  contained  the  following  clause :  '  'And  said 
Union  Packing  company  claim  the  right  to  use  the.  labels 
they  now  use  on  all  canned  salmon  they  shall  have  packed 
in  the  year  1884." 

On  December  2,  1885,  the  company  and  its  assignee,  by 
separate  deeds,  conveyed  certain  real  property  in  Astoria, 
presumably  the  cannery,  to  the  defendants,  and  on  the  same 
day  the  former  made  a  bill  of  sale  to  them  of  a  lot  of  per- 
sonal property  and  material,  such  as  usually  pertains  to  a 
cannery,  including  "one  hundred  thousand  salmon  labels, 
more  or  less  (used  by  Union  Packing  company  on  salmon 
canned);  also  all  and  singular  our  right,  title  and  interest 
in  and  to  corporation's  trade  mark,  box  brand  and  label 
used  in  packing  salmon." 

It  is  charged  in  the  bill  that  the  defendants,  on  November 
C,  1886,  placed  at  least  thirteen  hundred  and  fifty  cans  of 
salmon,  with  these  labels  oh  the  cans,  in  a  warehouse  at 
Astoria  for  export  to  domestic  or  foreign  ports,  as  opportu- 
nity might  offer,  and  that  if  the  defendants  are  permitted  to 
export  said  fish  the  reputation  and  value  of  the  brands  of 
salmon  represented  by  the  plaintiffs  will  be  much  injured 
and  depreciated  in  the  markets  of  the  world,  and  plaintiffs 
thereby  greatly  and  irreparably  damaged.  And  it  is  ad- 
mitted in  the  affidavit  of  the  defendant  Elmore,  that  six 
hundred  and  fifty-four  cases  of  salmon  have  been  labeled  by 
the  defendants  with  copies  of  the  label  above  described, 
and  stored  for  export,  as  alleged;  and  it  was  also  admitted 
on  the  argument  that  the  fish  therein  were  taken  in  the 
Tillamook  river  and  not  the  Columbia. 

The  defendants  [contend  that  the  label,  as  a  whole,  con- 
stitutes a  trade  mark  in  which  they  have  the  exclusive 
property,  but  that  the  words  on  the  right  hand  of  the  label 
do  not  constitute  such  mark;  and  that  if  they  might,  not 
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baTing  been  recorded  as  proTided  by  statate  (Or.  laws,  659), 
the  plaintifb  cannot  claim  any  right  to  the  exclusive  use  of 
them. 

Generally,  words  in  common  nse  may  be  adopted  as  trade 
marks,  if  at  the  time  of  their  adoption  they  were  not  em- 
ployed to  designate  the  same  or  like  articles.  The  office  of 
a  trade  mark  is  to  indicate  with  certainty  the  origin  or  own- 
ership of  the  article  to  which  it  is  affixed.  (Caned  Co.  y. 
Clark,  13  Wall.  322;  Browne  on  Trade  Marks,  sec.  39,  lU.) 

Bat  the  plaintifiis  do  not  and  need  not  claim  that  the  words 
''  Wm.  T.  Coleman  &  Go.,  Sole  Agents,  Ban  Francisco,  Cal., 
U.  8.  A.,*'  constitute  a  trade  mark,  or  that,  abstractly  con- 
sidered, they  have  any  ezclnsiye  right  to  the  nse  of  them. 
Their  claim  is,  that  by  means  of  these  words,  so  placed  and 
used,  the  defendants  are  guilty  of  a  false  and  fraudulent  rep- 
resentation, to  their  injury  as  well  as  that  of  the  public. 

After  a  careful  examination  of  the  subject,  and  particularly 
the  discussion  contained  in  the  interesting  work  cited  by 
counsel  for  defendants — ^Browne  on  Trade  Marks — I  am  sat- 
isfied that  my  impression  at  the  argument  is  correct.  This 
is  not  a  case  of  trade  mark  at  all,  but  one  of  a  false  use  of  a 
label,  with  intent  to  injure  the  plaintiffs  as  well  as  the  public. 

No  one  ever  had  or  could  have  the  right  to  use  so  much 
of  this  label  as  represents  that  the  plaintifb  are  the  agents 
for  the  sale  of  the  fish  in  the  can  on  which  it  is  placed  with- 
out the  plaintiffs'  consent.  The  right  of  the  Union  packing 
company  to  the  use  of  these  labels  originated  in  the  contract 
with  the  plaintiffs,  by  which  the  latter  were  constituted  the 
sole  agents  for  the  sale  of  the  fish  packed  by  the  former; 
and  when  that  relation  terminated  and  the  accounts  between 
the  parties  were  settled,  as  appears  by  the  agreement  of 
August  9  and  23,  1884,  the  corporation,  in  effect,  acknow- 
ledged that  its  right  to  the  use  of  this  label  ceased,  when  it 
stipulated  therein  for  the  right  to  use  the  same  after  the  ces- 
sation of  such  agency  for  the  pack  of  that  season,  which  was 
then  probably  already  labeled. 

By  the  sale  to  them  on  December  2,  1885,  of  the  labels 
on  hand  the  defendants  acquired  no  more  right  to  the  use  of 
them  than  the  corporation  had.    Doubtless  they  acquired 


Dist.  Or.]   Coleman  et  al.  v.  Flayel  et  al.       228 

1886.]  Opiiiion  of  the  Ooiiit->Deady,  J. 

the  right  of  property  in  the  material,  and  might  make  any 
lawfal  use  of  them.  By  catting  off  the  right-hand  part  relat- 
ing to  the  ageDoy  of  the  plaintifEs,  they  might  use  the 
remaining  or  deecriptiye  part  on  cases  of  Oolombia  river 
salmon;  but  to  use  eren  that  part  of  it  on  Tillamook  salmon 
would  be  a  fraud  on  the  public  as  well  as  all  persons  engaged 
in  the  packing  and  sale  of  the  former  fish.  And  if  the  left- 
hand  part  of  this  label  constituted  the  lawful  trade  mark  of 
the  Union  packing  company,  the  defendants,  under  the  sale 
aforesaid,  may  have  the  exolusiye  right  to  the  use  of  it^ 
unless  the  failure  to  record  it  under  the  Oregon  statute  will 
prevent  them. 

The  two  parts  of  this  label  are  distinct  and  separate.  The 
plaintifb  make  no  claim  to  restrain  the  use  of  the  descriptire 
part,  and  the  agency  part  no  one  has  any  right  to  use  with- 
out their  consent. 

The  only  purpose  the  defendants  can  have  in  using  their 
part  of  this  label  is  to  avail  themselves  of  the  reputation  the 
plaintiffs  have  established  in  the  markets  of  the  world,  as 
dealers  in  canned  salmon.  And  even  if  their  fish  were  in  all 
respects  equal  to  those  sold  by  the  plaintiffs,  still  they 
wotdd,  by  means  of  false  representations  as  to  the  plaintifib' 
agency  in  the  matter,  so  far  divert  or  appropriate  the  good 
^11  of  plaintiffis'  business,  that  has  cost  them  time,  money 
and  good  conduct  to  establish. 

However,  the  fact  is,  the  defendants'  use  of  this  label — at 
least  the  agency  part  of  it — on  the  fish  in  question,  involves 
a  false  and  fraudulent  representation  calculated  and  intended 
to  deceive  the  public  and  injure  the  plaintiffs  by  palming  off 
on  the  former,  in  the  name  of  the  latter,  an  inferior  article 
of  salmon  for  a  superior  one.  The  defendants  are  not  only 
seeking,  by  this  means,  to  appropriate  or  trade  on  the  good 
will  of  the  plaintiffs'  business,  but  their  conduct  tends  inev- 
itably to  injure  or  destroy  such  business. 

The  defendant,  Elmore,  in  his  affidavit,  says  that  since 
the  commencement  of  this  suit  he  received  an  order  from  a 
merchant  in  Chicago  for  four  hundred  and  fifty  cases  of  this 
salmon;  and  adds  that  the  party  sending  the  order  knew 
that  it  was  not  Columbia  river  salmon.    But  he  does  not 
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state  that  such  party  was  also  aware  that  the  plaintifis  were 
not,  in  fact,  the  agents  for  its  sale — ^that  the  label  was  false 
in  this  particalar,  as  well  as  in  the  origin  and  character  of 
the  fish.  And  if  the  party  was  traly  informed  on  both  these 
points,  does  it  follow  that  he  would  inform  the  retail  dealers 
and  consumers,  to  whom  he  might  dispose  of  the  fish,  that 
it  is  not  what  it  purports  to  be,  but  a  spurious  article  with 
which  the  plaintiffs  have  nothing  to  do?  As  was  said  by 
the  chancellor  in  Coaie  y.  Holbrook,  2  Sand.  Oh.  B.  697,  in 
answer  to  a  like  attempt  to  palliate  the  immorality  of  a  sim- 
ilar transaction:  ''The  idea  is  preposterous  ^  ^  *  labels 
are  not  forged,  counterfeited  or  imitated  with  any  such  hon- 
est design  or  expectation.'* 

The  law  of  this  case,  considered  as  one  of  an  unauthorized 
and  fraudulent  use  of  this  label,  including  the  representa- 
tion that  the  plaintiffs  are  the  sole  agents  of  the  fish  on 
which  it  is  placed,  is  well  stated  in  Anheuser-Busch  Brewing 
Asaodafdon  y.  Pim,  24  Fed.  Bep.  149. 

The  plaintiff  was  a  brewer  in  St.  Louis,  and  exported  to 
South  American  ports,  beer  in  bottles,  labeled  ''St.  Louis 
Lager  Beer,"  where  he  had  established  a  profitable  trade  in 
that  article.  The  defendant  shipped  beer  from  New  Tork 
to  the  same  ports,  labeled  in  the  same  way,  and  there  made 
sales  thereof  under  the  impression  on  the  part  of  the  pur- 
chasers that  it  was  really  the  beer  of  the  plaintiff. 

On  motion  for  an  injunction  (G.  0.,  S.  D.  N.  Y.),  the 
court  held  that  while  the  plaintiff  could  not  "haye  an 
exclusiye  property  in  the  words  '  St.  Louis,'  as  a  trade  mark, 
or  an  exclusiye  right  to  designate  its  beer  by  the  name  of 
'  St.  Louis  Lager  Beer, 'yet  as  its  beer  has  always  been  made 
at  that  city,  its  use  of  the  designation  upon  its  labels  is  en- 
tirely legitimate;  and  if  the  defendant  is  diyerting  complain- 
ant's trade  by  any  practice  designed  to  mislead  its  custom- 
ers, whether  their  acts  consist  in  simulating  its  labels,  or 
representing  in  any  other  way  his  products  as  those  of  the 
complainant,  the  latter  is  entitled  to  protection.  *  *  * 
It  is  unnecessary  for  present  purposes  to  consider  whether 
the  complainant  has  a  yalid  trade  mark  or  can  haye  a  tech- 
nical trade  mark  in  the  name  St.  Louis.     It  is  sufficient 


Diflt.  Or.]  The  Noddlebtjbn.  227 

1886.]  Points  decided. 

that  it  was  lawful  for  the  complainant  to  use  that  name  to 
designate  its  property;  that  by  doing  so^  it  has  acquired  a 
trade  which  is  yalnable  to  it;  and  that  the  defendant's  acts 
are  fraudulent  and  create  a  dishonest  competition  detri- 
mental to  the  complainant." 

As  to  the  right  of  a  party  to  be  protected  by  injunction 
against  an  unlawful  competition  in  trade  by  means  of  a  sim- 
ulated labels  see,  also,  Browne  on  Trade  Marks,  sections  93, 
95,  96,  538. 

The  defendants  have  no  right  to  the  use  of  this  label  as 
against  the  plaintiffs,  so  far  as  it  represents  them  as  being 
the  sole  agents  for  their  fish;  and  it  is  not  only  a  fraud  on 
the  plaintiffs,  but  a  gross  imposition  on  the  public,  for  them 
to  do  so. 

The  injury  to  the  plaintiffs  arising  from  the  conduct  of 
the  defendants  in  this  respect  is  one  that  cannot  be  com- 
pensated for  in  damages,  for  they  cannot  be  computed,  and 
therefore  they  have  no  plain,  adequate  remedy  at  law,  and 
are  entitled  to  relief  in  equity  by  injunction.  Let  an  injunc- 
tion issue  restraining  the  defendants  from  using  the  right- 
hand  division  of  the  label,  or  so  much  thereof  as  represents 
the  plaintiffs  as  being  the  agents  for  the  disposition  of  the 
fish  contained  in  the  can  on  which  it  may  be  placed. 


The  Noddleburn. 

Circuit  Coubt,  Distbiot  or  Obeoon. 

Febbuabt  12,  1887. 

1.  DiBTfiior  OoTTBT— ToBiB  OK  THB  HiOH  Seab.— The  district  oonrtB  have 

oognizanoe  of  torts  committed  on  the  high  seas,  when  the  parties  or  the 
vessel  are  found,  or  come  within  their  jurisdiction,  withont  reference  to 
the  nationality  of  either. 

2.  Sake— -ExsBGiBB  07  Jubibdiotion— Disobbiiok  qv  Cottbt.— The  court  may 

in  its  discretion  take  or  decline  this  jurisdiction,  in  the  case  of  a  oontro- 
Tersy  between  foreigners;  and  its  action  in  this  respect  will  be  followed 
on  appeal,  unless  it  plainly  appears  to  the  appellate  court  that  such 
discretion  has  been  wrongly  exercised. 
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3.  Nkoliokno— Ir^ubt  to  Bkaxbn  vbom  Djutjotive  OBAinB-LiNX.--On  the 
eyidenoe,  the  findings  of  the  district  comt,  that  the  injury  to  the  libelant 
was  caused ,  without  his  fault*  by  a  defectiye  crane-line,  which  defect  was 
known  to  the  master,  affirmed,  and  the  damages  given  therefor  allowed, 
with  interest  and  costs. 

Before  Sawteb,  Oironit  Judge. 

Mr.  Edward  N.  Deady,  for  libelant. 

Mr.  0.  E.  8.  Wood^  for  claimant 

Appeal  fbom  Distbiot  Ooubt.    ArUe^  page  129,  affirmed. 

Sawyeb^  Oircuit  Judge.  The  bark  Noddlebum  is  a  Brit- 
ish vessel,  and  the  claimant,  master,  and  libelant,  are 
British  subjects.  Although  the  point  as  to  the  jurisdiction 
of  the  court  over  the  subject  matter  does  not  appear  to  have 
been  much  relied  on  in  the  district  court,  it  is  quite  earnestly 
pressed  here.  Under  the  authorities  cited  by  the  district 
judge,  and  the  reasoning  found  in  them,  I  think  there  can 
be  little  doubt  that  the  court  had  jurisdiction.  All  actions 
for  injuries  ex  delicto  to  the  person,  and  actions  on  contracts, 
are  transitory,  and  may  generally  be  maintained  wherever 
the  parties  may  be  found,  whether  in  the  country  where  the 
cause  of  action  arose,  or  elsewhere. 

This  suit  is  of  that  nature,  upon  a  cause  for  which  the 
ship  as  well  as  the  master  is  liable.  The  cause  of  action 
arose  upon  the  high  seas,  and  it  is  a  case  of  admiralty  and 
maritime  jurisdiction.  The  parties,  at  the  time  of  the  com- 
mencement of  the  suit,  were  all  within  the  territorial  juris- 
diction of  the  court,  and  the  statutes  of  the  United  States 
confer  jurisdiction  ^^of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction."  Both  the  subject  matter  and  the 
parties  were,  therefore,  at  the  time  of  filing  the  libel,  within 
the  jurisdiction  of  the  district  court.  (Bemhard  v.  Oreene, 
3  Sawy.  230;  The  Belgerdand,  114  U.  S.  355.) 

But,  there  being  no  treaty  stipulations  controlling  the  mat- 
ter, the  cases  cited  also  recognize  the  principle  that  where  a 
cause  of  suit  of  this  kind  arises  upon  the  high  seas,  between 
subjects  of  a  foreign  nation,  it  is  a  matter  of  sound  discre- 
tion with  the  court,  depending  upon  the  circumstances  of 
the  particular  case,  whether  it  will  exercise  or  decline  to 
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exercise  jurisdiction.  (The  Bdgenland,  114  U.  S.  364.) 
Bays  the  court  in  this  case: 

''But^  although  the  courts  will  use  a  discretion  about 
assuming  a  jurisdiction  of  controversies  between  foreign- 
ers in  cases  arising  beyond  the  territorial  jurisdiction  of 
the  country  to  which  the  courts  belongs  yet,  where  such 
controversies  are  communis  juris,  that  is,  where  they  arise 
under  the  common  law  of  nations,  special  grounds  should 
appear  to  induce  the  court  to  deny  its  aid  to  a  foreign  suitor 
when  it  has  jurisdiction  of  the  ship  or  party  charged.  The 
existence  of  jurisdiction  in  all  such  cases  is  beyond  dispute. 
The  only  question  will  be  whether  it  is  expedient  to  exercise 
it«  (See  2  Pars.  Shipp.  &  Adm.  226,  and  cases  cited  in 
notes.)'* 

In  this  case  the  court  decided  that  there  was  a  proper 
occasion,  under  all  the  circumstances,  for  taking  jurisdic- 
tion; and  it  acted  upon  that  determination.  In  the  lan- 
guage of  the  supreme  court  in  T?ie  Bdgenland,  114  U.  S. 
368:  ''As  the  assumption  of  jurisdiction  in  such  cases 
depends  so  largely  on  the  discretion  of  the  court  of  first 
instance,  it  is  necessary  to  inquire  how  far  an  appellate 
court  should  undertake  to  review  its  action.''  The  court 
quotes  from  an  English  case  ( The  Leon  XIU,  8  Prob.  Div. 
121)  on  this  point,  as  follows:  ''The  plaintiff  must  show 
that  the  judge  has  exercised  his  discretion  on  wrong  princi- 
ples, or  that  he  has  acted  so  absolutely  differently  from  the 
view  which  the  court  of  appeals  holds,  that  they  are  justified 
in  saying  he  exercised  it  wrongly.  I  cannot  see  that  any 
wrong  principle  has  been  acted  on  by  the  learned  judge,  or 
anything  done  in  the  exercise  of  his  discretion  so  unjust  or 
unfair  as  to  entitle  us  to  overrule  his  discretion;*'  and  the 
supreme  court  then  adds:  "  This  seems  to  us  to  be  a  very 
sound  view  of  the  subject;  and,  acting  on  this  principle,  we 
certainly  see  nothing  in  the  course  taken  by  the  district 
judge,  in  assuming  jurisdiction  of  the  present  case,  which 
calls  for  animadversion." 

So,  also,  I  see  nothing  in  the  action  of  the  court  below 
"  in  assuming  jurisdiction  of  the  present  case  which  calls 
for  animadversion."    Indeed,  it  would  be  but  little  short  of 
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an  arbitrary  denial  of  justice,  in  many  cases  of  this  kind, 
to  turn  a  party  out  of  court,  and  refer  him  to  the  courts  of 
his  own  country,  with  the  probability  that  he  could  never 
find  the  ship  in  the  port  of  the  nation  to  which  it  belongs, 
and  whither,  perhaps  from  poverty,  or  in  consequence  of  his 
injury,  or  from  other  causes,  the  injured  party  could  not 
follow  it;  and,  if  he  did,  his  witnesses  would  probably  be 
scattered,  and  the  evidence  to  establish  his  right  unattain- 
able. In  such  cases  there  could  be  nothing  to  affect  injuri- 
ously the  rights  of  the  nation  to  which  the  ship  belongs. 
Indeed,  it  is  its  interest  that  justice  should  be  properly 
administered  between  its  subjects  by  some  impartial  tribu- 
nal, such  as  the  court  of  a  foreign  friendly  nation  is  likely 
to  be.  I  see  nothing  in  this  case  to  justify  intidrfering  with 
the  discretion  as  exercised  by  the  district  judge. 

As  to  the  merits  of  the  controversy,  I  have  examined  all 
the  evidence  with  care,  and  I  see  no  substantial  reason  to 
find  fault  with  the  conclusions  attained  by  the  district  judge 
upon  the  facts,  or  the  law  applied  to  them.  There  is  some 
conflict  in  the  testimony  upon  some  of  the  material  facts, 
but  upon  the  whole  I  think  the  district  judge  was  correct  in 
his  findings  of  facts.  At  all  events,  he  had  the  witnesses 
before  him,  and  was  in  a  better  position  to  judge  of  the 
credibility  of  the  opposing  witnesses  upon  the  points  of 
difference  than  this  court  can  be.  But  upon  the  evidence 
as  presented  in  the  record,  I  am  satisfied  with  his  findings. 

I  therefore  affirm  and  adopt  the  findings  of  fact  as  stated 
in  the  decree  of  the  district  court,  and  affirm  the  decree. 
It  is  therefore  ordered  that  a  decree  be  entered  in  favor  of 
the  libelant  and  appellee  for  the  sum  of  fifteen  hundred  and 
seventy  dollars  and  seventy  cents,  with  interest  thereon  at  the 
rate  of  seven  per  centum  per  annum  from  the  date  thereof, 
October  23,  1886,  till  the  entry  of  the  decree  now  ordered, 
together  with  his  costs  and  disbursements  herein,  to  be 
duly  taxed. 
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1.  CbBTIFIOATION  by  THB  SbGBXTABT  07  THX  InTKBIOB  ot  LlKDS  TO  THK  SlATI, 

XJndsb  Swamp  and  Wagon  Boad  Gbamtb.— On  March  12,  1860  (12Statd)t 
congress  granted  the  lands  that  were  "wet  and  unfit  for  cnltiyation" 
within  the  limits  of  Oregon  to  the  state,  to  be  selected  by  the  state  from 
the  lands  thereafter  sarveyed  "  within  two  years  from  the  adjournment 
of  the  legislature  at  the  next  session  after  notice  by  the  secretary  of  the 
interior  to  the  goyemor  of  the  state  that  the  surveys  haye  been  completed 
and  confirmed,"  and  then  certified  by  the  secretary  of  the  interior,  if 
found  to  come  within  the  operation  of  the  act,  and  patented  to  the 
state,  on  which  the  fee  shall  yest  in  the  state .  On  July  2, 1864,  congress 
granted  to  the  state,  to  aid  in  the  construction  of  a  military  wagon  road 
from  Eugene  to  the  eastern  boundary  of  the  state  the  '*  alternate  sec- 
tions of  the  public  lands,  designated  by  odd  numbers,  for  three  sections 
in  width  on  each  side  of  said  road,"  as  the  same  may  be  located.  On 
October  24, 1864,  the  legislature  of  the  state  transferred  this  grant  to  the 
Oregon  Central  Military  Boad  compaoy,  who  in  due  time  constructed  the 
road.  On  December  27,  1886,  the  survey  of  section  twenty-one,  in 
township  thirty-six,  of  range  fourteen  east,  of  the  Wallamet  meridian,  was 
duly  confirmed,  of  which  fact  the  goyemor  of  the  state  had  due  notice 
before  the  session  of  the  l^slature  held  in  1868.  On  April  18,  1871, 
the  secretary  of  the  interior,  on  the  recommendation  of  the  commissioner 
of  the  general  land  office,  approved  the  selection  of  section  twenty  one, 
under  the  wagon  road  grant,  and  certified  the  same  to  said  road  company 
«8  the  grantee  of  the  state.  On  September  16,  1882,  said  section  twenty- 
■one  was  erroneously  included  in  a  list  of  lands  then  certified  by  the  sec- 
retary to  the  state,  under  the  swamp  land  act;  and  on  January  4, 1883, 
the  conmiissioner,  as  to  said  section  twenty-one,  recalled  said  certificate, 
as  haying  been  erroneously  made,  and  notified  the  governor  of  the  state 
thereof.  On  May  11, 1877,  the  defendant  purchased  the  east  half  and 
the  southwest  quarter  of  section  twenty-one,  from  the  state  land  com- 
missioners, under  the  act  of  October  26,  1870,  for  the  sale  of  swamp 
lands,  paying  ninety-six  dollars  down,  and  the  balance— four  hundred 
and  eighty  dollars— on  December  12, 1883,  when  he  received  a  deed  there- 
for from  said  commissioners.    Bdd — 

I.  The  swamp  land  act  is  a  grant  to  the  state  on  the  condition  precedent 
that  the  selection  of  lands  thereunder  is  made  within  the  time  limited 
therein';  and  on  failure  to  do  so,  the  grant  lapsed  and  became  of  no 
effect; 

n.  The  legal  title  to  land  selected  under  the  swamp  land  act  does  not  vest  in 
the  state  until  a  patent  is  issued  therefor,  which  patent,  when  issued, 
relates  back  to  the  date  of  the  grant; 

2X1.  By  section  2  of  the  act  of  1860  the  duty  is  devolved  on  the  state  to  select 
the  lands  it  claims  under  the  swamp  land  act,  and  present  the  same  for 
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the  consideration  of  the  seeretary  of  the  interior,  whose  daty  it  is  to 
ascertain  and  determine  whether  the  selectionB  are  *<  wet  and  unfit  for 
onltiyation  "  within  the  meaning  of  said  act;  and  his  determination  of 
the  qnestion  of  fact  cannot  be  impeached  or  questioned  elsewhere  except 
in  a  conrt  of  equity  for  frand  or  mistake  other  than  an  error  of  jn^ 
ment; 

XT.  It  was  also  the  duty  of  the  secretary  of  the  interior,  by  virtue  of  hi* 
general  control  oyer  the  subject  of  the  disposition  of  the  public  lands, 
to  ascertain  and  determine  what  lands  inured  to  the  state  or  its  grantee, 
the  wagon  road  company,  under  the  wagon  road  grant  of  1864,  and  when 
he  determined  that  said  section  twenty-one  inured  to  the  wagon  road 
company  under  said  act,  he  thereby  determined  that  it  did  not  inure  to 
the  state  under  the  swamp  land  grant; 

V.  Tlie  certification  of  section  twenty-one  to  the  state  as  swamp  land  by  the 
secretary  was  a  mere  clerical  error  that  the  department  had  a  right  to 
correct,  as  it  did;  but  the  section  having  already  been  oertifted  to  the 
grantee  of  the  state  under  the  wagon  road  grant,  such  second  certificatian 
was  simply  yoid  and  of  no  effect; 

ll.  The  state  haying  in  effect  procured  section  twenty-one  to  be  certified  to 
the  plaintiff's  grantor  under  the  wagon  road  grant,  the  defendant,  as  the 
grantee  of  the  state,  is  estopped,  as  against  the  plaintiff^  to  assert  or 
maintain  that  said  section  ever  inured  to  the  state  under  the  swamp  land 
grant. 

2.  DiHAOKs  TOB  WiTBHoxJ)iNa  BiAXi  Pbopxbtt.— A  cause  of  action  for  dam- 
ages for  withholding  the  possession  of  real  property  may  be  joined  with 
one  for  the  possession  of  such  property,  but  it  must  be  separately  stated, 
and  the  statement  must  contain  all  the  facts  necessary  to  support  a  sep- 
arate action  thereon. 

8.  TsMAHT  OAMNOT  Dbkt  Hib  LARDiiOBD's  TiTLi.^A  tenant  cannot,  during  his 
term,  nor  during  the  possession  taken  or  acquired  under  the  lease,  deny 
his  landlord's  tifle. 

Before  Deadt,  District  Judge. 

Mr.  George  H.  WiUiams,  Mr.  Cyrus  A.  Dolph  and  Mr.  Joseph 
Simon,  for  the  plaintiff. 

Mr.  WUliam  H.  Effinger  and  Mr.  Edtoard  WaJtoon,  tor  the 
defendant. 

Deadt,  J.  This  action  is  brought  to  recover  the  posses- 
sion of  the  west  half  of  section  twenty-one,  in  township 
thirtj-sixth  souths  of  range^fourteen  east,  of  the  Wallamet 
meridian. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  the 
owner  in  fee  of  the  premises,  and  is  entitled  to  the  posses- 
sion thereof,  which  the  defendant  wrongfully  withholds  from 
him,  to  his  damage  one  thousand  dollars. 
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And  by  way  of  giviog  the  court  jurisdiction  of  an  action 
between  parties  who  do  not  appear  to  be  citizens  of  differ- 
ent states,  it  is  further  alleged  that  the  plaintiff  deriTCS  title 
to  the  premises  under  the  act  of  congress  of  July  2,  1884, 
entitled  "An  act  granting  lands  to  the  state  of  Oregon  to 
aid  in  the  construction  of  a  military  road  from  Eugene  to 
the  eastern  boundary  of  said  state;"  that  the  defendant 
claims  to  hold  said  premises  under  the  act  of  congress  of 
March  12,  1860,  entitled  ''An  act  to  extend  the  provisions 
of  an  act  to  enable  the  state  of  Arkansas  and  other  states 
to  reclaim  the  swamp  lands  within  their  limits,  to  Minnesota 
and  Oregon,  and  for  other  purposes,"  whereby  the  question 
arises,  through  which  of  these  acts,  the  title  to  the  land 
passed  from  the  United  States;  and  that  the  same  exceeds 
in  value  the  sum  of  five  hundred  dollars. 

In  his  answer  the  defendant  denies  the  allegations  of  the 
complaint  concerning  the  ownership  and  right  to  the  posses- 
sion of  the  premises,  and  alleges  that  he  is  the  owner  of  and 
entitled  to  Uie  possession  of  the  same;  which  allegations 
are  controverted  by  the  replication. 

The  case  was  tried  by.  the  court  without  the  intervention 
of  a  jury. 

The  evidence  given  on  the  trial  consists  of  certain  docu- 
ments admitted  under  stipulation  for  their  legal  effect,  and 
certain  oral  testimony  concerning  the  value  of  the  use  and 
occupation  of  the  premises  and  of  a  certain  fence  and  ditch 
which  the  defendant  claims  to  have  constructed  on  the 
premises,  and  also  on  the  question  of  whether  the  land  is 
in  fact  swamp  land  or  not,  which  oral  evidence  was  received 
subject  to  objection  for  incompetency. 

The  material  facts  on  which  the  plaintiff  founds  his  claim 
are  these: 

On  July  2,  1864^  congress,  for  the  purpose  of  aiding  **in 
the  construction  of  a  military  road  "  from  Eugene  to  the 
eastern  boundary  of  the  state,  granted  to  the  state  the 
**  alternate  sections  of  the  public  lands,  designated  by  odd 
numbers,  for  three  sections  in  width,  on  each  side  of  said 
road,"  to  be  disposed  of  by  the  legislature  for  such  purpose. 
(13  Stats.,  355.) 
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The  act  contains  a  proviso,  reserving  from  its  operation 
*'  all  lands  heretofore  reserred  to  the  United  States  by  act 
of  congress  or  other  competent  authority.*'  Provision  is 
also  made  in  the  act  for  the  disposition  of  the  land  when 
and  as  often  as  the  governor  of  the  state  ''shall  certify  to 
the  secretary  of  the  interior  that  any  ten  continuoos  miles  " 
of  the  road  are  completed. 

The  road  was  to  be  completed  within  five  years;  and  if 
not,  the  land  then  undisposed  of  was  to  revert  to  the  United 
States.  But  by  the  act  of  March  3,  1869  (15  Stats.,  338), 
the  time  for  its  completion  was  extended  to  July  2, 1872. 

On  October  24,  1864  (Ses.  L.  37),  the  state  transferred 
the  grant  to  the  Oregon  Central  Military  Boad  company  for 
the  purpose  and  ''  upon  the  condition  and  limitations  "  con- 
tained in  the  act  of  congress  making  the  same. 

On  September  5,  1886,  the  township  thirty-sixth  south, 
range  fourteen  west,  was  surveyed  and  the  survey  approved 
on  December  27  th  of  the  same  year,  of  which  the  governor 
of  the  state  had  due  notice  before  the  meeting  of  the  legis- 
lature in  1868. 

On  February  16, 1869,  the  road  company  filed  with  the 
governor  of  the  state  a  map  of  the  location  and  line  of  the 
road  from  Eugene  to  the  eastern  boundary  of  the  state;  and 
on  January  12,  1870,  the  governor  certified  that  the  road  as 
delineated  on  said  map  was  completed,  as  required  by  the 
act  of  congress  and  the  state  legislature,  which  map  and 
certificate  were  filed  with  the  secretary  of  the  interior  on  or 
before  February  28, 1870. 

On  April  18,  1871,  the  commissioner  of  the  general  land 
office  recommended  for  approval,  a  list  of  lands,  numbered 
two  and  described  as  "  lands  'in  place '  granted  to  the  state 
of  Oregon  "  by  the  acts  of  congress  of  1864  and  1869  afore- 
said, "to  aid  in  the  construction  of  a  military  road**  from 
Eugene  to  the  eastern  boundary  of  the  state,  which  includes 
the  aforesaid  section  twenty-one,  "subject  to  any  valid 
interfering  rigths  which  may  have  existed  at  the  date  of 
selection;'*  and  on  April  21st  of  the  same  year  the  secretary 
of  the  interior  approved  the  selection,  subject  to  the  same 
qualification. 
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On  June  2,  1871,  the  Oregon  Central  Military  Road  com- 
pany conveyed  the  west  half  of  said  section  twenty-one  to 
B.  J.  Pengra,  and  the  east  half  of  the  same  to  the  California 
and  Oregon  Land  company.  Afterwards,  and  before  the 
commencement  of  this  action  B.  J.  Pengra  and  wife  con- 
veyed said  west  half  to  the  plaintiff  herein.  It  is  also 
specially  admitted  that  the  plaintiff  has  succeeded  to  and 
now  owns  all  the  estate  and  interest  in  said  west  half,  that 
said  company  ever  owned  or  held  therein,  prior  to  the  com- 
mencement of  this  action. 

By  the  act  of  June  18,  1874  (18  Stats.  80),  it  is  in  effect 
recited  that  congress  had  "  granted "  certain  lands  to  the 
state  of  Oregon  ''to  aid  in  the  construction  of  certain  mili- 
tary wagon  roads  "  therein,  and  that  there  is  no  law  for  the 
issue  of  "formal  patents "  therefor;  and  in  effect  provides 
that  whenever  it  appears  "  from  the  certificate  of  the  gover- 
nor," as  provided  in  said  acts,  that  any  of  said  roads  has 
been  ''constructed  and  completed  "  a  patent  shall  issue  to 
the  state  for  said  lands,  or  to  any  corporation  to  whom  it 
may  have  transferred  its  interest  therein,  "as  fast  as  the 
same  shall  under  said  grants  be  selected  and  certified." 

The  defendant  claims  under  the  act  of  congress  of  March 
12,  1860,  extending  the  swamp  land  act  of  1850  over  Oregon; 
and  the  act  of  the  stat«  legislature  of  October  26, 1870, 
(Ses.  L.  64),  providing  for  the  selection  and  sale  of  swamp 
land  "  belonging*'  to  the  state.  This  act  provides  for  the 
selection  of  such  lands  by  the  agents  of  the  state  and  the 
sale  of  the  same  in  unlimited  quantities,  at  not  less  than  one 
dollar  per  acre,  the  purchaser  to  pay  twenty  per  centum  of 
the  price  within  ninety  days  after  the  selection  is  completed, 
and  the  balance  on  proof  that  the  land  "has  been  drained 
or  otherwise  made  fit  for  cultivation;"  and  if  such  payment 
and  proof  of  reclamation  are  not  made  within  ten  years 
from  the  time  of  the  first  payment,  the  land  is  to  revert  to 
the  State.  It  is  declared  in  the  act  "that  all  swamp 
land  which  has  been  successfully  cultivated  in  either  grass, 
the  cereals  or  vegetables  for  three  years  shall  be  considered 
as  folly  reclaimed." 

The  premises  are  situated  east  of  the  Cascade  mountains. 
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on  Sprague  riyer,  in  Lake  oonnty.  In  1872  the  defendant 
settled  on  the  adjoining  section  twenty-two^  and  on  May  11, 
1877,  purchased  the  east  half  and  the  southwest  quarter  of 
section  twenty-one  of  the  state  land  commissioners,  under 
the  swamp  land  act,  paying  ninety-six  dollars  thereon,  or 
twenty  per  centum  of  the  price;  and  on  December  12,  1883, 
paid  said  commissioners  four  hundred  and  eighty  dollars, 
the  balance  of  the  purchase  price,  and  obtained  a  deed  from 
them  for  said  portions  of  the  section. 

Between  the  date  of  his  purchase  from  the  state  and  the 
commencement  of  this  action  the  defendant  built  a  fence 
and  cut  a  ditch  across  the  north  side  of  the  section  in  con- 
nection with  section  twenty-two,  and  used  the  land  for 
pasture  and  making  hay  from  the  wild  grass. 

The  defendant  testifies  that  half  a  mile  of  this  fence  is  on 
the  east  half  of  section  twenty-one,  and  one-fourth  of  the 
ditch,  and  that  they  are  worth  one  hundred  dollars  each. 
He  also  testifies  that  section  twenty-one  is  more  or  less 
overfiowed  and  swampy. 

On  September  14,  1882,  the  commissioner  of  the  general 
land  office  submitted  to  the  secretary  of  the  interior  for 
approval  a  list  of  lands  numbered  five,  ''  inuring  to  the  state 
of  Oregon,*'  under  the  swamp  land  acts  of  1850-1860,  which 
included  said  section  twenty-one;  and  on  September  16th 
said  secretary  approved  the  same. 

On  January  4,  1883,  said  commissioner  wrote  to  the  gov- 
ernor of  the  state,  informing  him  that  said  section  was 
**  erroneously  "  included  in  said  list  five — the  same  having 
been  theretofore  ''certified  to  the  state  for  the  Oregon  Cen- 
tral Military  Boad  company,  under  the  act  of  July  2,  1864, 
and  included  in  list  numbered  two,  approved  April  12, 
1871."  On  June  26,  1880,  the  plaintiff  took  a  lease  of  the 
north  half  of  the  section  for  one  year  from  the  California 
and  Oregon  Land  company  for  eighty  dollars. 

By  the  act  of  March  12,  1860  (12  Stat.  3),  the  swamp  land 
act  of  1860  was  extended  over  Oregon,  with  a  proviso  that 
the  selections  from  the  then  surveyed  lands  shall  be  made 
within  two  years  from  the  adjournment  of  the  legislature,  at 
its  next  session  after  March  12,  1860;  and  as  to  all  lands 
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thereafter  suryeyed,  ''within  two  years  from  saohadjonrn- 
xnent^  at  the  next  session,  after  notice  by  the  secretary  of 
the  interior  to  the  govemor  of  the  state  that  the  surveys 
have  been  completed  and  confirmed." 

The  swamp  land  act  has  been  said  to  be  a  grant  in  pre- 
serUi.  Bnt  it  does  not  pass  the  legal  title.  Before  that  vests 
in  the  state,  the  secretary  mast  ascertain  and  determine 
what  lands  come  within  its  operation — ^are  ''  wet  and  unfit 
for  cultivation '' — and  cause  a  patent  to  issue  to  the  state 
therefor.  This  patent,  when  issued,  may,  and  doubtless 
does,  relate  back  to  the  passage  of  the  act,  and  in  this  sense 
only  is  it  a  grant  in  preaenti.  Until  the  patent  issues,  the 
legal  title  is  in  the  United  States.  And  the  determination 
of  the  question,  what  are  and  what  are  not  swamp  lands 
within  the  purview  of  the  act  rests  with  the  secretary  of  the 
interior,  and  his  decision,  unless  impeached  for  fraud  ox 
mistake  other  than  an  error  of  judgment^  is  final.  (French 
V.  Ihfcm,  93  U.  S.  170.) 

The  case  of  the  Railway  Company  v.  SmUhf  9  Wall.  95, 
only  holds  that  in  case  the  secretary  fails  to  determine  the 
question  of  whether  a  subdivision  was  swamp  or  not  that 
the  state  or  its  grantee  might,  when  sued  for  the  pos^ 
session  of  the  same,  prove  the  character  of  the  land  when 
material  to  the  defense.  And  in  that  case  the  grant  to  the 
plaintiff  expressly  excluded  therefrom  the  lands  previously 
granted  to  the  state  by  the  swamp  land  act  of  1850,  so  that 
the  fact  of  the  lands  beiug  swamp  was  itself  sufficient  to 
defeat  the  plaintiff 's  claim,  and  might  therefore  be  proven 
by  parol  as  a  defense  to  its  action  to  recover  possession,  in 
the  absence  of  any  determination  of  the  question  by  the 
secretary  of  the  interior. 

But  tiie  reservation  in  this  wagon  road  grant  is  only  of 
lands  theretofore  '' reserved  to  the  United  States,"  which 
does  not  include  lands  otherwise  disposed  of  by  the  United 
States.  However,  the  grant  for  the  wagon  road  being  sub- 
sequent in  point  of  time  to  that  of  the  swamp  land,  the 
former  cannot  attach  to  any  land  within  the  operation  of  the 
latter,  unless  the  same  has  reverted  to  the  United  States  for 
want  of  selection  within  the  time  limited. 
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The  provision  (sec.  2,  act  of  1860)  limiting  the  time  within 
which  the  selections  mast  be  made  after  notice  to  the  gov- 
ernor 'Hhat  the  surveys  have  been  completed  and  con- 
firmed "  is  not  in  the  original  swamp  land  act.  It  was  first 
made  a  part  thereof,  so  to  speak,  when  the  latter  was 
extended  to  Oregon.  In  my  judgment,  the  purport  and 
effect  of  the  section  is  to  devolve  on  the  state  the  duty  of 
making  the  selections  in  the  first  instance,  whereupon  it 
becomes  the  duty  of  the  secretary  to  ascertain  and  deter- 
mine whether  such  selections  are  "  wet  and  unfit  for  cultiva- 
tion "  within  the  meaning  and  terms  of  the  act.  But  if  the 
selection  is  not  made  within  the  time  prescribed,  the  grant 
reverts  to  the  United  States.  The  selection  within  the  time 
is  a  condition  precedent. 

The  wagon  road  grant  was  a  grant  in  presenti  of  all  the 
odd  numbered  sections  on  either  side  of  the  road,  and  as 
soon  as  the  line  of  the  same  was  designated  it  attached  to 
such  sections,  and  took  effect  from  the  date  of  the  act,  sub- 
ject to  the  condition  that  the  road  was  completed  within  the 
time  limited.  {Shulenberger  v.  Harriaon,  21  Wall.  60.) 
This  condition  having  been  long  since  duly  performed,  the 
grant  became  absolute  in  favor  of  the  road  company,  the 
grantee  of  the  state. 

The  approval  of  the  selection  of  section  tweniy-one,  under 
the  act  of  1864,  by  the  secretary  of  the  interior  in  April, 
1871,  gave  the  road  company  a  perfect  title  thereto.  The 
subsequent  passage  of  the  act  of  1874,  authorizing  patents 
to  issue  in  such  cases,  did  not  affect  the  title  already  vested. 
The  effect  of  a  patent  when  issued  under  that  act,  is  not  to 
pass  the  title,  but  to  give  the  patentee  record  evidence  of  an 
already  existing  one.  (Laugdeau  v.  HaneSf  21  Wall.  629.) 
Wherefore,  it  is  of  no  moment  that  it  does  not  appear  that 
a  patent  has  issued  to  the  state  or  its  grantee  for  the 
premises.  The  title  of  the  latter  was  complete  on  the 
approval  by  the  secretary  in  1874  of  the  selection  of  section 
twenty-one,  under  the  act  of  1864. 

As  has  been  shown  by  the  terms  of  the  swamp  land  act, 
the  fee  of  any  tract  of  land  does  not  pass  to  the  state  until 
the  secretary  has  ascertained  that  it  comes  within  its  opera- 
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tion  and  causes  a  patent  to  issue  therefor.  The  official  cer- 
tificate that  the  land  is  swamp  only  gives  the  state  an  equity 
or  right  to  a  patent.  Such  an  interest  cannot  be  set  up  as 
a  defense  in  this  action  against  the  prima  facie  legal  title  of 
the  plaintiff.  But  admitting  that  the  listing  of  the  Iftnd  as 
swamp  vests  the  fee  in  the  state,  and  that  the  patent  thereon 
is  a  mere  formal  matter,  which  follows,  of  course,  the  listing 
of  section  twenty-one  as  swamp  land  in  1882,  more  than 
three  years  after  the  same  was  certified  to  the  state  under 
the  wagon  road  grant,  did  not  change  or  affect  the  rights  of 
the  parties.  Such  listing,  even  if  it  had  been  deliberate 
and  intentional,  in  the  face  of  the  fact  that  the  land  had 
already  been  duly  listed  to  the  state  under  the  wagon  road 
grant,  was  simply  void.  (Smith  v.  Emng,  23  Fed.  Rep.  741.) 
But  the  truth  is,  it  was  a  mere  mistake — probably  a  clerical 
misprision — which  the  department  corrected,  as  soon  as 
attention  was  called  to  it  by  the  register  and  receiver  of  the 
proper  land  office. 

The  power  to  correct  such  a  mistake  is  necessarily  implied 
from  the  power  to  approve  the  selection  and  is  supported 
by  authority.  (Carrol  v.  Stafford,  3  How.  460;  Le  Boy  v. 
Clayton,  2  Sawy.  493;  BeU  v.  Heame,  19  How.  252.)  And 
as  the  act  which  constituted  the  mistake  was  void  and  the 
right  to  the  land  had  already  been  duly  ascertained  and  set 
forth,  the  result  would  be  the  same  if  it  never  had  been  cor- 
rected. 

The  authority  to  determine  to  which  of  the  two  grants  to 
the  state  this  section  twenty-one  properly  belonged,  was 
vested  in  the  secretary  of  the  interior,  generally,  by  section 
441  of  the  revised  statutes,  which  gave  him  supervision — 
final  control — of  the  public  business  relating  to  the  public 
lands,  and  specially  and  particularly  as  to  the  grant  of 
swamp  land,  by  the  act  making  the  same. 
.  In  awarding  this  section  to  the  wagon  road  grant,  or 
rather  approving  of  its  selection  thereunder,  the  secretary 
must,  in  legal  contemplation,  have  decided  that  it  was  not 
swamp.  The  decision,  so  far  as  appears,  was  duly  made  in 
the  regular  course  of  business,  in  the  administration  of  the 
law  relating  to  the  subject,  and  with  the  evidence  contained 
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in  the  public  surreys,  as  to  the  character  of  the  land  before 
him  or  within  his  official  reach.  The  decision  that  the  land 
belonged  to  the  wagon  road  grant  was,  in  legal  effect,  also  a 
decision  that  it  did  not  belong  to  the  swamp  land  granL 
The  latter  conclusion,  under  the  circumstances,  is  a  neces- 
sary element  of  the  former. 

Nor  can  this  conclusion  be  impeached  or  contradicted  in 
this  action  by  oral  evidence  as  to  the  character  of  the  land. 
Subject  to  the  power  of  a  court  of  equity  in  certain  cases,  to 
correct  or  set  aside  the  final  action  of  the  department,  for 
fraud  or  mistake,  not  a  mere  error  of  judgment,  in  dispos- 
ing of  the  public  lands,  its  decisions  on  questions  of  fact 
cannot  be  reviewed  or  called  in  question  elsewhere.  (JoAtv- 
9on  V.  Towaley,  13  Wall.  72;  Sharp  v.  Stevens,  6  Sawy.  48.) 

Therefore,  the  oral  evidence  offered  by  the  defendant  con- 
cerning the  swampy  character  of  this  land,  is  incompetent, 
and  cannot  be  considered. 

The  state  was  the  grantee  in  both  these  grants.  It 
accepted  the  land  as  part  of  the  wagon  road  grant,  or 
allowed  its  grantee  and  agent  to  do  so.  At  least,  there  is 
no  evidence  that  it  ever  selected  this  section  under  the 
fiwamp  land  grant,  and  presented  it  for  certification,  as  part 
thereof.  And  while  this  may  have  been  done,  it  is  morally 
eertain  that  it  was  not  done  until  after  the  premises  were 
certified  to  the  grantee  of  the  state  under  the  wagon  road 
grant,  nor  until  the  grant  had  lapsed,  for  want  of  selection, 
within  the  time  prescribed. 

The  non-action  of  the  state  in  this  matter  probably  arose 
from  the  fact  that  it  was  thought  best  that  the  land  should 
go  to  the  construction  of  the  wagon  road,  which  was  then 
regarded  as  a  meritorious  enterprise.  For  long  after  this 
swamp  land  grant  was  made  no  interest  was  taken  in  it,  nor 
was  it  generally  understood  that  there  was  any  considerable 
quantity  of  land  in  the  state  to  which  it  was  at  all  applica- 
ble. For  ten  years  the  state  took  no  steps  to  secure  any 
land  under  it,  preferring,  as  it  appears,  to  make  its  selec- 
tions under  the  grants  for  the  benefit  of  roads  and  schools. 
The  fact  that  some  portions  of  these  selections  were  damp 
enough  to  be  called  swamp,  was  no  objection  to  them,  but 
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often  a  recommendation.  And  in  my  jndgmeni,  it  would 
have  been  well  if  that  policy  had  been  continued. 

But  be  that  as  it  may,  in  the  meantime  this  land  was  for- 
mally selected  and  certified  to  the  state,  as  wagon  road 
land,  with  its  acquiescence,  if  not  active  concurrence,  and  it 
is  now  estopped,  as  against  the  plaintiff,  to  deny  that  the 
premises  are  included  in  such  grant,  or  to  assert  that  it 
acquired  them  under  the  swamp  land  grant. 

And  if  the  state  is  so  estopped,  so  is  its  grantee,  £he 
defendant. 

The  defendant  defends  for  the  whole  of  the  west  half  of 
section  twenty-one,  but  it  does  not  appear  from  his  own 
showing,  that  he  has  any  claim  to  the  north  half  thereof. 
His  purchase  from  the  state  only  includes  the  east  half  and 
the  southwest  quarter  of  the  section. 

But  the  claim  of  the  defendant  to  be  the  owner  of  any  part 
of  the  premises  on  the  facts  proven  must  fail  on  either  of 
the  following  grounds : 

1.  At  and  before  the  defendant's  purchase  from  the  state 
under  the  swamp  land  grant,  the  right  of  the  state  thereunder 
had  lapsed  and  become  of  no  effect. 

2.  The  land  was  already  certified  to  the  grantee  of  the 
state  under  the  wagon  road  grant  by  the  secretary  of .  the 
interior,  which  certification  is  a  final  decision  of  the  question 
as  to  the  character  of  the  land,  and  the  grant  under  which  it 
properly  belonged,  by  a  tribunal  haying  exolusive  jurisdic- 
tion of  the  same. 

3.  The  defendant,  as  the  grantee  of  the  state  against  the 
plaintiff,  is  estopped  to  assert  or  maintain  that  the  premises 
inured  to  the  state  under  the  swamp  land  grant,  because  the 
latter,  in  effect,  procured  the  same  to  be  certified  to  the 
plaintiff's  grantor  under  the  wagon  road  grant. 

In  conclusion,  I  find  that  the  plaintiff  is  the  owner  of  the 
land  in  fee  and  entitled  to  the  possession  thereof. 

But  no  damages  can  be  received  for  the  occupation  of  the 
premises  under  the  allegation  in  the  complaint  that  the 
defendant  wrongfully  withholds  the  possession  of  the  same 
from  the  plaintiff,  to  his  damage  odc  thousand  dollars.  An 
action  to  recover  damages  for  the  wrongful  occupation  of 
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real  property  is  the  eqniyalent  of  the  common  law  of  action 
of  trespass  for  mesne  profits.  A  canse  of  action  for  damages 
for  withholding  the  possession  of  real  property  may  be 
joined  with  one  to  recover  such  possession.  But  it  most  be 
separately  stated  and  the  statement  must  contain  facts  suffi- 
cient to  support  a  separate  action  thereon.  Ordinarily,  only 
nominal  damages  can  be  recovered  on  the  €ui  c2amnum  clause 
for  an  ouster  in  an  action  to  recover  possession  of  real 
property.  (Wythe  y.  JUeyera,  3  Sawy.  598;  Lamed  y.  Sud- 
son,  67  N.  T.  161.) 

In  support  of  my  conclusions  in  this  case,  I  refer  gener- 
ally to  Cdhn  V.  BameSy  7  Sawy.  48.  The  important  ques- 
tions involved  herein  were  considered  in  thai  I  have  gone 
carefully  over  the  ground  again  in  the  light  of  the  able  and 
exhaustive  argument  of  counsel  for  the  defendant^  but  find 
no  cause  to  change  my  opinion  on  the  subject. 

There  must  be  a  finding  for  the  plaintiff  that  he  is  the 
owner  of  the  premises,  and  entitled  to  the  possession 
thereof. 

The  Oalifobnia  and  ORKGoij  Land  Company  v.  J.  F. 

MUNZ. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff  a 
corporation  duly  formed  under  the  laws  of  Oalifomia, 
against  the  defendant,  a  citizen  of  Oregon,  to  recover  the 
possession  of  the  east  half  of  section  twenty-one,  in  town- 
ship thirty-six  south,  of  range  fourteen  east,  of  the  Wallamet 
meridian.  It  was  heard  and  submitted  with  the  foregoing 
case  of  Pengra  v.  Munz. 

The  facts  and  circumstances  of  the  two  cases  are  similar, 
except  that  in  this  case  the  defendant,  on  June  26, 1880,  took 
a  lease  for  one  year  from  the  plaintiff  for  the  north  half  of 
the  section,  at  a  rent  of  eighty  dollars;  and  covenanted 
therein  to  surrender  the  premises  to  the  lessor  at  the  end  of 
the  term. 

The  lease  was  evidently  intended  to  cover  the  east  half 
instead  of  the  north  half  of  the  section,  as  that  was  the 
portion  belonging  to  the  lessor.  But  it  took  effect  at  least 
as  a  lease  of  the  northeast  quarter;  and  by  reason  of  it  the 
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defendant  is  estopped  to  deny  the  plaintiff's  title  thereto. 
It  is  familiar  learning,  that  a  tenant  is  estopped  to  deny  his 
landlord's  title,  either  during  the  term  or  the  continnance  of 
the  possession  taken  under  the  lease.  (1  Wash.  B.  P.  356; 
ZeOer  v.  Eckert,  4  How.  289;  Sawyer  v.  Sargent,  7  Pacific  R. 
120.) 

In  his  testimony  the  defendant  says  that  he  was  imposed 
upon  in  this  matter  by  the  agent  of  the  plaintiff,  from  whom 
he  took  the  lease.  But  the  circumstances  do  not  support  the 
assertion.  The  agent  simply  told  the  defendant  that  the 
plaintiff  had  the  title  to  the  land,  and  that  if  he  cut  hay  on 
it  without  his  permission  he  would  be  prosecuted;  when  the 
defendant,  to  use  his  own  language,  asked  for  and  obtained 
the  lease,  to  save  trouble.  Afterwards,  when  the  mistake 
was  made  in  letting  the  section,  as  swamp  land,  the  defend- 
ant undertook  to  take  advantage  of  it,  and  buy  in  what  he 
doubtless  thought  was  a  paramount  title  to  that  of  his  land- 
lord, and  thereby  hold  the  possession  in  his  own  right. 

There  must  be  a  finding  for  the  plaintiff  in  this  case,  as 
in  the  other. 


Joshua  Taylor  v.  Henry   Flbckbnstbin   and  Julius 

SiLVERSTONB. 

Omcurr  Ooubt,  Distbict  of  Obegon. 

Fbbbuabt  21,  1887. 

1.  QovrsLkC£  TO  Pat  thb  Dbbt  of  Anothxb.— B.  being  under  arrest  in  a 
oiTil  action,  the  defendants,  at  his  request,  and  without  any  demand 
from  or  oommonioation  with  the  officer  having  him  in  custody,  executed 
a  writing  under  seal  for  his  discharge,  in  which  they  undertook,  among 
other  things,  that  in  case  a  judgment  passed  against  B.,  and  he  failed  to 
satisfy  the  same,  they  would,  in  consideration  of  which  the  plaintiif 
directed  him  to  be  discharged,  which  was  done.  Afterward  judgment 
was  given  against  B.,  which  he  failed  to  pay,  being  insolvent,  whereupon 
the  plainti£f  brought  this  action  on  the  undertaking  for  the  amount  of 
the  judgment,  and  the  jury,  under  the  instruction  of  the  court,  that  if 
the  agreement  to  pay  the  judgment  was  knowingly  and  voluntarily 
entered  into  by  the  defendants,  it  was  valid  and  binding,  having  found  a 
verdict  for  the  plaintiif,  the  defendants  moved  for  a  new  trial  for  error 
in  the  instruction:  Hdd,  that  the  contract  not  being  prohibited  by 
statute  nor  contrary  to  public  policy,  was  valid;  (a)  the  dischaige  of  B. 
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from  arrest  without  the  delay  allowed  by  statute  for  the  justifioation  of 
bail  for  his  appearance  was  a  soffioient  consideration  therefor;  and 
(h)  the  writing  containing  the  agreement  being  under  seal,  imported  a 
sufficient  consideration  for  the  same  until  the  contrary  is  shown. 
9.  SiOKiira  ▲  Wbitino  without  BiADma  rr. — ^It  is  no  defense  to  an  action 
on  a  writing  that  the  defendant  was  misled  or  misinformed  as  to  the  con- 
tents and  eifeet  of  the  same,  unless  it  also  appears  that  by  reason  of 
some  disability  he  was  incable  of  reading  and  comprehending  the  writing 
for  himself,  or  that  he  was  imposed  on  by  some  fraudulent  dcTice,  as  the 
substitution  of  one  writing  for  another. 

Before  Deadt  District  Judge. 

Mr.  Frederick  V,  Hclman^  lor  the  plaintiff. 

Mr.  Bufus  MdUory^  for  the  defendants. 

Deadt,  J.  This  action  is  brought  on  a  writing  executed 
by  the  defendants,  under  seal,  on  September  2,  1883,  for 
the  discharge  of  Joseph  Bachman  from  arrest  in  a  civil 
action,  brought  by  the  plaintiff  herein  against  said  Bachman, 
in  this  court,  to  recover  the  sum  of  one  thousand  dollars, 
with  interest  and  costs,  whereby  they  undertook  and  ''  obli- 
gated *'  themselves,  not  only  that  said  Bachman  would  ren- 
der himself  amenable  to  the  process  of  the  court  during  the 
pendency  of  the  action,  and  to  such  other  process  as  might 
be  issued  to  enforce  any  judgment  given  therein,  but  also 
that  said  Bachman  would  pay  any  such  judgment,  *'in 
default  of  which  we  [the  defendants]  will  pay  to  said  plain- 
tiff the  sum  of  one  thousand  and  fifty  dollars,  with  interest 
on  one  thousand  dollars  thereof  from  September  28,  1883, 
at  ten  per  centum  per  annum,  and  the  costs  and  disburse- 
ments of  this  action." 

It  is  alleged  in  the  complaint  that  upon  the  execution  of 
this  instrument  Bachman  was  discharged  from  arrest,  and 
that  on  November  19, 1883,  judgment  was  duly  given  in  said 
action  against  said  Bachman  for  the  sum  of  one  thousand 
and  ninety-eight  dollars  and  thirty-eight  cents;  that  on 
November  28th  an  execution  issued  thereon,  which  was 
returned  nulla  bona,  and  that  said  Bachman  is,  and  has  been 
ever  since  the  date  of  said  judgment,  insolvent;  and  that 
the  defendants,  though  often  requested,  have  not  paid  said 
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judgment  according  to  the  tenor  and  effect  of  their  nnder- 
takingi  and  to  do  so  still  refuse. 

In  their  answer,  the  defendants  admit  the  execution  of 
the  instrument  for  the  purpose  of  procuring  the  discharge 
of  said  Bachman  from  arrest,  but  deny  that  they  executed 
the  same  to  secure  the  payment  of  the  plaintiff's  demand  in 
the  action,  and  aver  that  the  plaintiff  caused  said  instrument 
to  be  prepared,  and  '*  exacted  *'  of  the  defendants  the  execu- 
tion of  the  same  contrary  to  law,  as  a  condition  for  said  dis* 
charge;  that  the  defendants  executed  the  same  without 
reading  or  hearing  it  read,  and  without  any  other  knowledge 
of  its  contents  than  was  derived  from  the  representations  of 
the  plaintiff's  attorney,  in  whose  office  the  instrument  was 
executed;  that  said  attorney  falsely  represented  to  the 
defendants  that  said  instrument  contained  no  condition  or 
stipulation  other  than  those  required  by  section  109  of  the 
eode  of  civil  procedure,  to  procure  the  discharge  of  a  party 
from  arrest  in  a  civil  action,  and  that  relying  on  such  repre- 
sentations they  executed  the  same;  and  tiiat  said  instrument 
was  **  extorted ''  from  the  defendants  by  the  plaintiff  and  the 
marshal  in  whose  custody  said  Bachman  then  was,  contrary 
to  said  section  109. 

The  new  matter  in  the  answer  is  controverted  by  the 
replication.  It  is  also  alleged  therein,  that  the  instrument 
and  every  part  thereof  was  truly  read  to  the  defendants  by 
the  plaintiff's  attorney  before  the  execution  of  the  same^ 
and  that  they  thereupon  voluntarily  executed  the  same  with 
full  knowledge  of  its  contents  and  effect. 

On  December  23,  1886,  the  cause  was  tried  with  a  jury, 
who  gave  a  verdict  for  the  plaintiff  in  the  sum  of  one 
thousand  three  hundred  and  nine  dollars  and  sixty-four 
oents,  on  which  judgment  was  given  accordingly. 

On  the  trial,  the  defendants  contended  that  the  instru- 
ment was  void  for  the  following  reasons,  and  prayed  instruc- 
tions to  the  jury  to  that  effect: 

1.  The  undertaking  of  the  defendants  to  pay  any  judg^ 
ment  that. might  be  given  against  Bachman,  in  case  of  his 
failure  to  do  so,  is  C9ntrary  to  law  and  public  policy,  and 
therefore  void: 
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2.  The  instmment  was  extorted  from  the  defendants  by 
the  marshal  colore  officii^  and  is  therefore  yoid : 

They  also  asked  the  court  to  instruct  the  jury  that  if  they 
believed  from  the  evidence  that  the  defendants  were  induced 
to  sign  the  writing  in  question  by  the  false  representations 
of  the  plaintiff's  attorney,  as  to  its  contents  and  effect,  their 
verdict  should  be  for  the  defendants. 

The  court  instructed  the  jury  in  effect,  that  if  the  defend- 
ants knowingly  and  voluntarily  executed  the  instrument, 
ihey  were  bound  by  the  undertaking  therein  to  pay  the 
judgment  against  Bachman,  and  their  verdict  in  such  case 
must  be  for  the  plaintiff,  but  otherwise  not. 

The  defendants  now  move  for  a  new  trial  on  the  ground  of 
an  error  in  the  instruction  to  the  jury. 

On  the  argument  counsel  attempts,  notwithstanding  the 
verdict,  to  maintain  that  the  undertaking  of  the  defendants 
was  in  contemplation  of  law,  extorted  or  exacted  from  them 
by  the  marshal  colore  officii. 

The  verdict  of  the  jury  establishes  the  fact  for  all  it  is 
worth,  that  the  defendants  executed  the  instrument  volun- 
tarily— and  there  is  even  no  evidence  to  the  contrary.  The 
marshal  does  not  appear  to  have  had  communication  with 
the  defendants,  and  had  nothing  to  do  with  the  transaction, 
except  to  take  Bachman  to  the  office  of  the  plaintiffs 
attorneys,  who  had  been  and  were  his  friends,  and  to  accept 
the  undertaking  and  discharge  the  prisoner  on  the  direction 
of  said  attorneys.  The  defendants,  one  of  whom  is  the 
brother-in-law  of  Bachman,  came  to  the  office  of  these 
attorneys,  so  far  as  appears,  at  Bachman's  request,  to  be 
sureties  for  his  discharge  from  arrest;  and  the  business  was 
transacted  in  a  room  in  which  the  marshal  was  not  present. 
It  also  establishes  the  fact,  that  the  defendants  executed  the 
instrument  knowingly,  that  is:  with  knowledge  of  its  con- 
tents and  the  liability  they  thereby  assumed.  On  this  ques- 
tion the  evidence  was  conflicting;  but  in  my  judgment  the 
yerdict  was  according  to  the  weight  of  it. 

It  consisted  of  the  testimony  of  the  defendants  and  the 
deposition  of  Bachman,  now  resident  in  New  York,  to  the 
effect,  that  the  attorney  for  the  plaintiff  told  them  before 
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signing  the  instmmeni,  that  it  was  merely  an  undertaking 
for  the  latter's  appearance. 

The  attorney,  Mr.  Henry  Aoh,  testified  directly  to  the 
eontraiy  and  positively  affirmed  that  he  read  the  whole 
instmment  to  the  defendants,  and,  particularly,  the  clause 
concerning  the  payment  of  the  judgment,  which  he  said  he 
had  inserted  in  the  instrument  by  direction  of  the  senior 
partner  of  the  firm,  Mr.  Marcus  W.  Fechheimer,  because, 
as  the  latter  then  said,  Bachman  had  been  to  see  him  and 
promised  to  give  him  security  for  the  debt  as  well  as  his 
appearance.  Mr.  George  H.  Thurston,  the  notary  public 
before  whom  the  defendants  qualified  as  bail,  was  present 
when  the  instrument  was  signed.  He  also  testified  that  it 
was  read  to  the  defendants;  that  his  attention  was  attracted 
to  the  clause  concerning  the  payment  of  the  judgment,  as 
something  unusual,  on  which  account  he  asked  them,  before 
administering  the  oath  to  them,  ''  if  they  understood  the 
bond?"  to  which  they  answered  in  the  affirmative.  On  this 
evidence  the  question  was  submitted  to  the  jury  and  they 
fotind  that  the  defendants  executed  the  instrument  know- 
ingly. 

The  point  was  not  then  made  that  this  defense,  if  true, 
was  immaterial. 

In  Hazard  v.  Griatoold  (0.  0.  Dis.  R.  I.),  21  Fed.  Rep. 
178),  a  very  similar  case,  the  defendant  in  an  action  od  a 
bond  given  for  the  release  of  a  person  arrested  on  a  ne  exeat, 
in  which  he  was  surety,  set  up  that  he  executed  the  bond  on 
the  misrepresentation  of  the  plaintiff  and  others,  his  agents 
and  attorneys,  as  to  its  contents  and  effect,  without  averring 
that  he  was  blind  or  illiterate,  or  otherwise  incapable  of 
reading  the  instrument  for  himself,  or  that  any  fraudulent 
device  had  been  resorted  to,  for  the  purpose  of  deceiving 
him,  such  as  the  substitution  of  one  instrument  for  another. 

On  a  demurrer  to  this  plea,  Mr.  Justice  Gray,  speaking 
for  the  court,  said  it  was  clearly  insufficient.  ''A  person 
capable  of  reading  and  understanding  an  instrument  which 
he  signs  is  bound  in  law  to  know  the  contents  thereof,  un- 
less prevented  by  some  fraudulent  device,  such  as  the 
fraudulent  substitution  of  one  instrument  for  another.  This 
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plea  does  not  aver  any  fact  to  ezoose  or  joBtify  the  defendant 
in  relying  upon  the  representations  alleged  to  have  been 
made  in  behalf  of  the  plaintiff." 

Written  instmments  would  often  be  not  worth  the  paper 
on  which  they  are  written  if  the  parties  to  them  ooald  escape 
their  liability  thereon,  after  having  had  the  benefit  thereof, 
on  the  plea  that  they  did  not  understand  the  nature  or  ex^ 
tent  of  such  liability,  or  that  the  same  was  erroneously  or 
falsely  represented  to  them  or  read  to  them  by  the  other 
party  thereto. 

This  case  is  a  good  illustration  of  the  wisdom  of  the  rule 
laid  down  in  Hazard  v.  Oriswold. 

One  of  the  defendants  is  a  man  of  education,  and  at  the 
time  of  signing  the  instrument  was  a  law  student  and  has 
since  been  admitted  to  the  bar.  The  other  is  a  well  known 
liquor  dealer,  and  a  man  of  business  experience.  Between 
them  and  the  plaintiff  or  his  attorney  there  was  no  relation 
of  trust  or  confidence.  They  were  capable  of  reading  the 
instrument  and  apprehending  its  contents  and  the  extent  of 
the  liability  they  assumed  in  signing  ii  And  if  there  was 
any  doubt  on  the  last  point,  for  which  I  see  no  room,  and 
they  desired  advice  on  the  subject,  they  should  have  sought 
it  of  some  one  who  was  under  obligation  to  give  it  to  them« 
and  not  the  plaintiff's  attorney. 

There  was  nothing  in  the  circumstances  to  excuse  the 
defendants  from  reading  the  instrument  for  themselves,  and 
if  they  signed  it  without  doing  so,  they  cannot  now  be 
heard  to  say  that  they  misunderstood  it  or  were  misled  con- 
cerning it  by  the  plaintiff 's  attorney.  (See  also  on  this  point 
Hawkins  v.  Hawkins^  50  Cal.  658. ) 

To  hold  otherwise  would  practically  dispense  with  the 
statute  of  frauds  and  perjuries.  If  a  party  to  an  agreement, 
which  such  statute  declares  invalid,  unless  committed  to 
writing,  may,  when  called  on  to  perform  or  stand  to  the  same, 
avoid  it  by  alleging  that  it  was  misrepresented  to  him,  and 
that  he  did  not  understand  it  without  giving  any  sufficient 
reason  for  not  reading  it  himself,  the  terms  and  effect  of  the 
agreement  will  at  last  rest  on  parol  testimony,  with  strong 


Dist.  Or.]  Tailob  t;.  Flegeenstbin  a  SiLyEBSTOxrB.  249 

1887.]  Opinion  of  the  Goart--Deady,  J. 

temptation  and  great  facilities  for  peijary — the  very  mis- 
chief the  statute  was  intended  to  prevent. 

The  validity  of  the  contract  then  is  the  only  question 
open  for  consideration  on  this  motion. 

Assuming,  as  we  must,  that  the  contract  to  pay  the  judg- 
ment against  Bachman  in  case  he  made  default  therein*  was 
executed  by  the  defendants  voluntarily  and  knowingly,  it  is 
valid  if  founded  on  sufficient  consideration  and  is  not  pro- 
hibited by  statute  or  contrary  to  public  policy. 

There  is  no  statute  prohibiting  such  an  agreement  or  un- 
dertaking and  it  would  be  very  strange  if  there  was.  Nor 
does  it  appear  to  be  contrary  to  public  policy  so  far  as  ap- 
pears from  the  legislative  or  judicial  acts  or  declarations  of 
the  state.  An  agreement  to  answer  for  the  debt  or  default 
of  another  is  recognized  as  a  lawful  contract  by  the  law  of 
the  state,  provided  it  is  in  writing.  (Or.  Oode  0.  P^ 
sec.  776.) 

In  Paddock  v.  Huvm  (6  Or.  82),  the  supreme  court  of  the 
state  expressly  held  such  a  contract  to  be  valid.  The  case 
was  this:  A  non-resident,  being  arrested  in  a  civil  action, 
was  released  on  the  bond  of  a  third  person,  given  to  the 
plaintiff  in  the  action,  conditioned  for  the  payment  of  any 
judgment  which  the  latter  might  recover  therein.  The 
plaintiff  recovered  judgment,  but  prior  thereto  the  obligor 
in  the  bond  surrendered  the  party  in  the  mode  provided  by 
statute  for  the  surrender  of  a  defendant  by  his  bail.  Tho 
judgment  not  being  paid  by  the  defendant  therein,  the 
plaintiff  brought  an  action  on  the  bond  for  the  amount  of 
the  judgment  and  stated  these  facts  in  his  complaint,  to 
which  the  defendants  demurred. 

The  court  held  the  contract  valid,  saying  that  the  instru- 
ment being  under  seal  imported  a  consideration,  and  the 
same  not  being  in  contravention  of  public  policy  or  con- 
trary to  any  statute,  it  was  good  as  a  common  law  bond. 

In  UniiedStatesY.Hodeon,  10  Wall.  395,  a  distiller,  although 
only  required  to  give  bond  to  comply  with  certain  provisions  of 
the  act  regulating  the  distillation  of  spirits,  voluntarily 
gave  one,  conditioned  that  he  would  comply  with  all  the 
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provisions  of  the  act  or  other  acts  on  the  subjeot,  then  in 
force,  or  thereafter  to  be  enacted. 

The  court  held  the  bond  valid  generally,  saying  (409) 
**  there  is  neither  injustice  nor  hardship  in  holding  that  the 
contract,  as  made,  is  the  measure  of  the  rights  of  the  gov- 
ernment and  of  the  liability  of  the  obligors." 

In  Paddock  v.  Hume^  supra^  the  point  was  made  that  it 
did  not  appear  that  there  was  any  sufficient  consideration 
for  the  agreement,  but  the  court  said  that  the  instrument 
being  under  seal  imported  a  consideration,  and  if  there  was 
none  in  fact,  the  defense  should  have  been  made  by  answer. 

And  the  want  of  consideration  is  really  the  only  point  on 
which  the  validity  of  this  agreement  may  be  questioned. 

The  statute  of  Oregon  (sec.  776,  0.  0.  P.)  corresponding 
to  section  4  of  the  English  statute  of  frauds  and  perjuries 
(29  Charles  11,  ch.  3),  provides  explicitly  that  the  consid- 
eration for  an  agreement  to  answer  for  the  debt  or  default 
of  another  shall  be  expressed  in  the  writing  containing  the 
agreement.  This  is  in  accordance  with  the  construction 
given  by  the  English  courts  to  their  statute.  (Wain  v. 
Warliera,  5  East.  10.)  As  the  coosideration  is  an  essential 
part  of  an  agreement,  it  was  held  that  the  latter  was  not  in 
writing  unless  the  former  was  directly  stated  therein  or 
fairly  to  be  implied  therefrom.  The  courts  of  New  York 
{Sears  v.  Brink,  3  John.  210;  3  Am.  Dec.  475,)  and  other 
states  followed  the  English  ruling.  (Whar.  Ev.  sec.  869; 
3  Kent.  121.)  And  finally  this  ruling  was  incorporated  into 
the  revised  statutes  of  New  York,  whence  it  found  its  way 
into  the  code  of  that  state  and  thence  into  that  of  Oregon. 
In  determining,  then,  what  is  a  sufficient  consideration 
properly  expressed,  to  support  such  an  agreement,  the 
decisions  of  the  English  and  New  York  courts  are  pecu- 
liarly in  point. 

A  mere  promise  to  pay  the.  already  existing  debt  of 
another  is  a  nude  pact,  and  void  for  want  of  consideration. 
To  constitute  a  valid  agreement  to  pay  the  debt  of  another, 
there  must  be  a  consideration  shown  other  than  the  existing 
liability  of  the  debtor  to  his  creditor.  {Leonard'^,  Vredm- 
burg,  8  John.  29;  6  Am.  Dec.  317.)    But  it  is  sufficient  if 
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the  consideration  oan  be  fairly  inferred  or  gathered  from 
the  whole  writing;  and  the  ooUatteral  facts  and  circam- 
stances  to  which  the  agreement  has  reference,  may  be 
considered  for  this  purpose.  (Douglas  y.  Howland,  24 
Wend.  35.) 

Any  act  of  the  person  to  whom  the  promise  is  made,  from 
which  the  promissor  or  another  derives  any  benefit,  or  by 
which  the  promissee  is  inconvenienced,  is  a  sufficient  con- 
sideration for  the  agreement.     (Whar.  Ev.,  sec.  869.) 

At  the  date  of  this  agreement,  Bachmao,  who  appears  to 
have  been  engaged  in  some  kind  of  money  business,  had 
failed  and  been  arrested  in  an  action  to  recover  the  debt 
due  the  plaintiff,  and  was  necessarily  suffering  inconven- 
ience and  anuoyance  from  that  fact.  As  he  could  not 
have  been  arrested,  unless  on  some  ground  imputing  moral 
turpitude  to  him,  the  mere  fact  of  his  arrest  and  its  con- 
tinuance for  any  length  of  time,  however  short,  was  dam- 
aging to  his  standing  and  reputation  as  a  business  man,  and 
calculated  to  embarrass  him  in  any  arrangement  he  might 
desire  to  make  with  his  creditors.  By  the  ordinary  process 
of  giving  bail  for  his  appearance  he  would  have  remained 
in  custody  at  least  fifteen  days  from  the  date  of  the  under- 
taking for  his  discharge — the  time  allowed  by  statute  for 
giving  notice  to  the  plaintiff  in  the  action  of  the  fact  of  the 
undertaking  and  for  his  serving  notice  of  objection  to  the 
same  if  he  desired.     (Or.  0.  0.  P.,  sec.  114.) 

In  this  state  of  things  his  friends,  the  defendants,  came 
forward,  and  not  only  become  bound  for  his  appearance  and 
submission  to  the  process  of  the  court,  but  actually  under- 
take to  pay  the  debt  judgment  may  be  rendered  for,  if 
Bachman  did  not;  and  the  latter,  in  consideration  of  this 
undertaking,  and  by  the  direction  and  consent  of  the  plain- 
tiff, is  at  once  released  from  imprisonment. 

In  my  judgment,  the  benefit  to  Bachman,  in  being  imme- 
diately released  from  custody,  is  a  sufficient  consideration 
for  the  defendants'  agreement  to  answer  for  his  default  in 
not  paying  the  judgment  in  question. 

But  the  validity  of  this  contract  may  also  be  maintained 
in  this  particular  on  another  ground.     This  agreement  is 
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under  seal,  and  from  that  fact  a  sufficient  consideration  for 
its  execution  is  implied,  even  in  this  class  of  cases.  (Doug- 
laa  V.  Eowland,  24  Wend.  45;  Whar.  Ev.,  sec.  869.)  The 
general  role  is  declared  in  the  code  of  civil  procedare,  sec- 
tion 743,  as  follows :  **  The  seal  affixed  to  a  writing  is  primary 
evidence  of  a  consideration."  And  whatever  is  implied  or 
presumed  by  law  of  or  concerning  a  writing,  is  thereby 
sufficiently  ''expressed"  in  it.  {Rogers  v.  KneeUmd^  10 
Wend.  249.) 

The  case  was  not  contested  on  this  point,  and  the  defense 
of  a  want  of  consideration  is  not  set  up  in  the  answer. 

There  is  no  direct  testimony  on  this  subject^  and  nothing 
appears  in  the  circumstances  of  the  case  sufficient  to  over- 
come the  presumption  of  a  consideration  for  the  execution 
of  the  instrument  from  the  fact  that  the  parties  affixed  their 
seals  thereto. 

The  motion  for  a  new  trial  must  be  denied,  and  it  is  so 
ordered. 


Milton  R.  Roberts  v.  Righabd  Kochler,  Receiver. 

Cntouir  OouBT,  Distbict  of  Obsoon. 

FSBBUABT  25,  1887. 

1.  Lun  of  Gabbixb  on  BAOGAac— The  fare  paid  by  a  passenger  to  a  oarrieif 

includes  the  transportation  of  his  baggage;  and  ttie  carrier  has  a  lien 
thereon  for  the  fare,  and  may  detain  the  same  until  payment  thereof. 

2.  Oasb  in  Judomknt. — B.  purchased  an  unconditional  ticket  for  a  passage 

on  the  Oregon  and  California  railway  from  Portland  to  Ashland,  and 
after  his  ticket  had  been  taken  up  by  the  conductor,  stopped  oyer  at 
Grant's  pass  without  his  consent,  leaving  his  baggage,  consisting  of  a 
large  Talise,  to  be  carried  on  to  Ashland,  where  it  was  taken  charge  of 
by  the  employees  of  the  road;  on  the  next  day  B.  got  on  the  train  to  Ash- 
land, but  refused  to  pay  the  fare  thereto— one  dollar  and  seyenty-nine 
cents — ^when  the  conductor  allowed  him  to  remain  on  the  train,  but 
refused  to  deliver  him  his  valise  at  Ashland  until  he  paid  the  additional 
fare:  HM^  that  the  journey  from  Portland  to  Ashland  was  performed 
under  one  contract  modified  by  the  action  of  B.  in  stopping  over,  whereby 
he  incurred  an  additional  charge  for  his  transportation,  for  which  the 
carrier  had  a  lien  on  the  baggage  so  long  as  it  remained  in  his  possession. 
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Before  Deadt,  District  Judge. 
Mr.  Edward  B.  WcUaon,  for  the  plaintiff. 
Mr.  Earl  C.  Bronaugh^  for  the  defendant. 

Dbaby,  J.  This  action  was  broaght  against  the  defend- 
ant, the  reoeiyer  of  the  Oregon  and  Oalifomia  railway,  to 
recover  damages  for  alleged  maltreatment  of  the  plaintiff, 
while  traveling  on  the  road  between  Portland  and  Ashland, 
Oregon. 

The  caose  was  tried  with  a  jury,  who  gave  a  verdict  for 
the  defendant,  and  is  now  before  the  conrt  on  a  motion  for 
a  new  trial.  .  It  appeared  on  the  trial  that  the  plaintiff  pur- 
chased from  the  defendant  a  combination  ticket  from  Port- 
land to  San  Francisco,  where  he  resided,  and  started  on  the 
gonth-bound  Oregon  and  California  train  on  July  13,  1885; 
that  about  two  hundred  miles  south  of  Portland  the  con- 
ductor cut  off  from  said  combination  ticket  and  took  up  the 
coupon,  entitling  the  plaintiff  to  transportation  on  the  rail- 
way between  Portland  and  Ashland,  a  distance  of  about 
three  hundred  miles,  and  gave  him  his  private  check  for 
future  identification;  that  at  Grant's  pass,  a  station  some 
miles  south  of  Boseburg,  the  plaintiff  was  left  behind,  and 
a  large  leather  valise  belonging  to  him  was  carried  on  the 
train  to  Ashland. 

The  next  passenger  train  going  south  passed  Grant's  pass 
in  the  evening  of  July  14th,  and  the  plaintiff  got  on  the 
same,  when  the  conductor,  in  obedience  to  the  rules  of  the 
company,  demanded  his  fare  to  Ashland  (one  dollar  and 
seventy-nine  cents),  which  the  plaintiff  refused  to  pay,  alleg- 
ing that  he  had  paid  his  fare  once  and  had  been  left  behind 
by  the  misconduct  of  the  conductor  on  the  train  of  the  day 
previous,  to  which  the  conductor  replied  that  he  would  give 
him  a  receipt  for  the  payment,  and  if  his  statement  proved 
correct  the  money  would  be  refunded  to  him.  The  plaintiff 
still  refused  to  pay  and  suggested  to  the  conductor  that  he 
might  put  him  off  the  car,  to  which  the  latter  replied  that 
he  would  hold  his  valise  for  the  fare.  When  the  train 
arrived  at  Ashland  the  plaintiff  attempted  to  take  his  valise 
out  of  the  office  where  it  had  been  deposited  the  day  before. 
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which  the  conductor  resisted  and,  with  the  aid  of  a  brake- 
man,  finally  prevented. 

The  plaintiff  in  his  testimony  attributed  his  being  left  at 
Grant's  pass  to  the  misconduct  of  the  conductor  in  starting 
the  train  without  warning  and  without  waiting  the  usual 
time.  But  on  the  whole  evidence  it  was  so  manifest  that  his 
testimony  was  grossly  and  willfully  false  in  this  respect,  and 
that  he  was  left  in  consequence  of  his  own  willfulness  in 
leaving  the  train  just  as  it  was  about  to  start,  and  after  he 
was  warned  of  the  fact,  and  going  some  distance  from  the 
track  to  get  something  to  eat,  that  his  counsel  abandoned 
the  claim  for  damages  on  that  account  before  the  jury,  and 
only  asked  a  verdict  for  the  alleged  mistreatment  of  the 
plaintiff  at  Ashland  in  the  struggle  for  the  possession  of  the 
valise. 

The  court  instructed  the  jury  that  if  they  believed  tiie 
plaintiff's  .statement  about  the  affray  at  Ashland,  arising 
out  of  his  attempt  to  possess  himself  of  the  valise,  they 
ought  to  find  a  verdict  for  him;  but  if  they  did  not  believe 
it,  and  were  satisfied  that  the  conductor  used  only  such 
force  as  was  necessary  and  proper  to  prevent  the  plaintiff 
from  taking  the  valise  out  of  the  possession  of  the  defendant 
without  first  paying  the  extra  fare,  they  ought  to  find  for 
the  defendant. 

In  this  connection,  the  court  also  instructed  the  jury  that 
under  the  circumstances  the  defendant  had  a  lien  on  the 
plaintiff's  valise  for  his  fare  from  Grant's  pass  to  Ashland, 
on  July  the  14th,  and  therefore  the  conductor  had  a  right 
to  retain  the  possession  of  the  same  until  such  fare  was 
paid. 

To  this  latter  instruction  counsel  for  the  plaintiff  then 
excepted,  and  now  asks  for  a  new  trial  on  account  thereof. 

A  carrier  of  passengers  is  responsible  as  a  common  car- 
rier for  the  baggage  of  a  passenger,  when  carried  on  the 
same  conveyance  as  the  owner  thereof.  The  transportation 
of  the  baggage  and  the  risk  incurred  by  the  carrier  is  a  part 
of  the  service  for  which  the  fare  is  charged.  (HoUisier  v. 
Nowlen,  19  Wend.  236;  32  Am.  Dec.  466;  Cole  v.  Goodwin, 
id.  267;  32  Am.  Dec.  470;  Powdl  v.  Myers,  25  Wend.  594; 
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JUerria  v.  OrinneO,  30  N.  T.  609;  Bumdl  v.  The  N.  7.  Cm- 
tral  By.  Co.  46  N.  Y.  186;  Thomp.  Car.  Passengers,  620,  see. 
8;  Story  on  Bail.,  sec.  499.) 

Correspondingly,  a  carrier  of  passengers  has  a  lien  on  the 
baggage  that  a  passenger  carries  with  him  for  pleasure  or 
oonyenienoe.  (Overton  on  Liens,  sec.  142;  Thomp.  Oar. 
Passengers,  624  s^*  U;  Angell  on  Oar.,  sec.  376;  2  Borer 
on  Bys.  1003,  sec.  11.) 

Bnt  this  lien  does  not  extend  to  the  clothing  or  other  per- 
sonal furnishings  or  conveniences  of  the  passenger  in  his 
immediate  use  or  actual  possession.  (Bamaden  v.  Boston  dt 
Albany  By.  Co.  104  Mass.  121.) 

A  ticket  for  transportation  on  a  railway  between  certain 
termini,  which  is  silent  as  to  the  time  when  or  within  which  it 
may  be  used,  does  not  authorize  the  holder  to  stop  over  at 
any  point  between  such  termini  and  resume  his  journey 
thereon  on  the  next  or  any  following  train.  The  contract 
involved  in  the  sale  and  purchase  of  such  a  ticket  is  an 
entire  one  and  not  divisible.  It  is  a  contract  to  carry  the 
passenger  through  to  the  point  of  his  destination  as  one 
continuous  service,  and  not  by  piecemeal,  to  suit  his  con- 
Tcnience  or  pleasure.  (2  Borer  on  Bys.  971,  sec.  10;  2 
Wood's  By.  Law,  sec.  347;  The  Cleveland,  etc.,  By.  Co.  v. 
Bartram,  10  Ohio  St.  467;  Drew  v.  The  C.  P.  By.  Co.  61 
Cal.  426.) 

Admitting  these  legal  propositions,  counsel  for  the  plain- 
tiff insists  that  the  defendant  had  no  lien  on  the  valise  in 
question,  and  therefore  no  right  to  retain  it.  And  in  sup- 
port of  this  proposition,  he  ingeniously  argues  that  the 
journey  from  here  to  Ashland  was  divided  into  two  distinct 
parts — one  from  Portland  to  Grant's  pass,  on  July  13th,  for 
which  his  fare  was  paid  to  Ashland,  and  on  which  the  valise 
went  through  to  that  point;  and  one  from  said  pass  to  Ash- 
land, on  which,  although  no  fare  was  paid,  yet  no  baggage 
was  carried. 

Before  considering  this  proposition  it  is  well  to  remem- 
ber that  the  undertaking  of  the  company  to  transport  this 
valise,  as  baggage,  was  only  incidental  to  the  principal 
undertaking  to  carry  the  owner  thereof,  and  when  the  latter 
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was  performed  or  discharged,  the  former  was  also.  There- 
fore, if  the  journey  in  reference  to  which  the  defendant 
undertook  to  carry  the  same,  ended,  by  the  act  of  the  plain- 
tiff, at  Grant's  pass,  the  carriage  of  the  valise  from  there  to 
Ashland  on  the  same  train  was  an  additional  service  per- 
formed for  him,  for  which  the  defendant  was  entitled  to  an 
additional  compensation  as  the  carrier  of  so  much  freight^ 
and  had  a  lien  thereon  for  the  same.  For  a  traveler  is  not 
entitled  to  have  his  personal  baggage  carried  in  considera- 
tion of  the  fare  paid  by  him,  unless  it  is  on  the  same  train 
which  carries  him.     (Thomp.  Car.  Passengers,  621,  sec.  8.) 

But,  in  my  judgment,  the  transaction  must  be  regarded, 
for  the  purpose  of  this  question,  as  one  journey,  in  the  course 
of  which  the  plaintiff  incurred  an  additional  charge  of  one 
dollar  and  seventy-nine  cents  for  transportation.  In  effect 
the  plaintiff  paid  his  fare  to  Ashland  on  the  train  of  July 
13th,  with  the  privilege  of  stopping  over  at  Grant's  pass 
and  finishing  the  journey  on  the  next  day's  train  on  the  pay- 
ment of  the  extra  charge  of  one  dollar  and  seventy-nine 
cents.  He  saw  proper  to  avail  himself  of  this  privilege,  and 
thereby  became  indebted  to  the  defendant  accordingly. 
And  whether  the  plaintiff  allowed  his  baggage  to  be  carried 
through  on  the  first  train  or  kept  it  with  him,  the  defendant 
had  a  lien  on  it  for  all  the  unpaid  charges  for  transportation 
which  the  plaintiff  incurred  during  the  journey.  There  was 
but  one  contract  for  the  transportation  of  the  plaintiff, 
including  his  baggage,  which  was  modified  or  altered  in  the 
course  of  its  performance  by  his  own  act  or  mission. 

Suppose  there  were  first  and  second-class  carriages  on 
this  road,  and  on  July  13th  the  plaintiff  paid  his  fare  and 
took  passage  in  one  of  the  latter  for  Ashland,  but,  arriving 
at  Grant's  pass,  he  got  into  one  of  the  former  and  rode  to 
Ashland,  refusing  to  pay  the  additional  fare,  when  demanded, 
can  there  be  any  doubt  that  the  defendant  would  have  a  lien 
on  his  baggage  for  the  same,  and  might,  if  he  had  or  got 
possession  of  it,  retain  it  until  such  fare  was  paid  ?  Cer- 
tainly not. 

Substantially,  this  is  the  parallel  of  the  plaintiff's  case. 
The  defendant  was  clearly  in  the  right  in  detaining  the 


Dist.  Gal.]  Ik  be  Zimmebhan.  257 

1887.]  PointB  decided. 

valise  until  the  fare  was  paid,  and  the  plaintiff  was  as  clearly 
in  the  wrong  in  attempting  to  take  it  without  doing  so. 
Indeed,  his  conduct  throughout  this  transaction  looks  veiy 
much  like  he  was  playing  a  game  to  involve  the  defendant 
in  a  lawsuit,  out  of  which  he  might  make  some  money. 
The  motion  for  a  new  trial  is  disallowed. 


In  re  Zimmerman. 

CiBCurr  CouBT,  Nobthebm  Distbiot  or  Gaufobnia. 

Fkbbijabt  28,  1887. 

1.  Goxtbts-Mabtiaii — JuBisDioTioN. — The    military  courts  have  jurisdiction 

to  try  all  military  offenses,  committed  by  parties  enlisted  in  the  military 
service  of  the  United  States,  among  which,  is,  the  offense  of  desertion. 

2.  JuBiSDionoH  or  Civil  aitd  Miutaby  Coubts.— The  civil  courts  have  no 

authority  to  review,  control,  or  in  any  manner  interfere  with  the  action 
of  the  military  tribunals,  while,  regularly,  engaged  in  the  exercise  of 
their  appropriate  jurisdiction. 

3.  Staiutss  of  Limitation.— The  bar  of  the  statute  of  limitations  provided 

for  in  the  one  hundred  and  third  article  gf  war  in  the  case  of  a  party 
charged  with  desertion,  is  a  defense,  to  be  set  up  in  the  case,  which  the 
military  court  trying  the  charge,  has  jurisdiction  to  determine  for  itself 
without  interference  from  the  civil  courts. 

4.  Two  Yeabs*  Limitation— Desbbtion,— The  provision  of  the  one  hundred 

and  third  article  of  war,  that,  "no  person  shall  be  liable  to  be  tried 
and  punished  for  any  offense,  which  appears  to  have  been  committed, 
more  than  two  years  before  the  issuing  of  the  order  for  such  trial,''  is 
applicable  to  the  offense  of  desertion;  and  it  is  the  duty  of  courts -martial 
as  to  this  offense,  as  well  as  in  all  cases  within  its  terms,  to  give  fuU 
effect  to  this  provision  of  the  statute. 

6.  Dksebtion  or  Minob.  —  A  minor  over  eighteen  and  under  twenty-one 
yean  of  age,  who  enlists  in  the  army  of  the  United  States,  without  the 
consent  of  his  parent  or  guardian,  can  commit  the  military  offense  of 
desertion,  and  the  military  tribunals  have  jurisdiction  to  try  a  minor  so 
enlisting  upon  a  charge  of  desertion. 

6.  Minob  Ohabobd  with  Desebtion-tJubisdiotion. — The  civil  courts  have 
no  jurisdiction  to  discharge  a  minor,  who  enlisted  in  the  army,  in  viola- 
tioD  of  section  1117  of  the  revised  statutes,  who  is  in  custody  of  the 
military  tribunals,  awaiting  a  trial,  ordered  to  take  place  before  a  court- 
martial,  upon  a  charge  of  desertion. 

Before  Sawyer,  Circait  Judge,  and  Hoffman,  District  Judge. 
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Mr.  Ward  McAUister^  Jr,y  for  petitioner. 

Mr.  H.  B.  Bumham,  deputy  judge  advocate  general,  for 
respondent. 

On  Habeas  Corpus. 

By  the  court,  Sawyeb,  Circuit  Judge.  The  petitioner,  a 
native  of  Switzerland,  on  April  17, 1873,  enlisted  as  a  soldier 
in  the  United  States  army,  for  the  term  of  five  years,  at  Jersey 
City,  New  Jersey,  declaring  at  the  time,  that  he  was  twenty- 
one  years  of  age,  and  taking  the  usual  oath  of  enlistment 
found  on  page  71,  paragraph  76,  United  States  army  regula- 
tions of  1881.  He  was  assigned  to  duty  in  company  D, 
twenty-first  United  States  infantry.  He  served  as  a  soldier, 
one  year,  one  month,  and  twenty-seven  days,  receiving  the 
pay,  and  allowances,  provided  by  law,  up  to,  and  including, 
April  30,  1874.  On  June  10,  1874,  he  deserted  at  Camp 
Warren,  Oregon,  taking  his  gun  and  equipments  with  him. 
On  November  12,  1886,  he,  voluntarily,  surrendered,  as  a 
deserter,  to  the  commanding  officer  at  the  presidio,  and 
upon  said  surrender,  he  presented  to  the  officer  an  affidavit, 
in  which  he  stated,  that  he  was  bom  in  Switzerland,  on 
November  2,  1853,  and  annexed  thereto  what  purported  to 
.be,  an  official  certificate  of  the  proper  officer,  showing  that 
fact;  that  he  came  to  the  United  States  in  1872,  enlisted  in 
1873,  and  deserted  June  10,  1874,  at  which  time  he  was  still 
a  minor;  that,  at  the  time  of  his  enlistment,  he  was  unable 
to  speak,  and  understand  the  English  language;  did  not 
realize  the  importance  of  the  act,  and  was,  fraadulently, 
enlisted  without  the  consent  of  his  parents,  or  guardian,  he 
being  a  minor,  having  a  father  under  whose  control  he  was, 
in  New  York  city;  that  he  had  led  an  honest,  industrious 
life,  as  evidence  of  which,  he  presented  certificates  of  his 
employers  for  several  years;  that  he  was  engaged  to  be 
married,  and  wished  to  establish  himself,  and  in  order  to 
avoid  any  complications  in  the  future,  arising  from  his 
unsettled  obligation  to  the  United  States,  he  surrendered 
himself,  and  requested  to  be  discharged.  Whereapon, 
instead  of  being  discharged,  he  was  taken  into  custody, 
charges  and  specifications  for  desertion,  were  presented 
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against  him,  and  he  was  ordered,  by  the  lientenant  general, 
to  be  tried  npon  those  charges  by  a  military  court.  He  was 
in  custody,  awaiting  such  trial,  when  the  writ  of  habeas 
corpus  issued.     So  far,  there  is  no  dispute  about  the  facts. 

The  petitioner  claims  that  he  was  a  minor,  under  the  age 
of  twenty-one  years,  both  when  he  enlisted,  and  when  he 
left  the  service;  that  he  had  a  father  liviDg  in  New  York, 
under  whose  control  he  was,  and  that  he  was  enlisted  with- 
out the  consent  of  his  father,  and,  that,  his  enlistment  was, 
therefore,  absolutely  void,  and  consequently,  there  could 
be  no  legal  offense  of  desertion.  That  he  enlisted  while 
under  age  without  the  consent  of  his  father,  is  not  admitted 
by  the  judge  advocate,  who  declares,  that  he  does  not  know 
anything  about  it.  From  the  time  of  desertion,  June  10, 
1874,  till  his  surrender,  when  he  was  taken  into  custody, 
November  12,  1886,  was  over  twelve  years.  And  from  the 
time  of  the  expiration  of  the  term  for  which  he  enlisted, 
April  17,  1878,  till  he  was  taken  into  custody,  upon  his 
surrender,  and  the  order  for  trial,  is  eight  years  and  about 
six  months,  during  all  which  time,  except  about  six  months' 
absence  in  1881,  on  a  visit  to  Mexico,  and  Switzerland,  he 
was  within  the  jurisdiction  of  the  military  authorities,  and 
at  all  times  amenable  to  arrest  and  trial  for  desertion. 

Upon  this  point  there  does  not  appear  to  be  any  dispute. 
It  is  not  claimed  that  he  was  out  of  the  jurisdiction  of  the 
military  authorities,  or  that  there  was  any  obstruction  to  his 
arrest  or  trial.  Under  the  one  hundred  and  third  article  of 
war,  which  provides  that,  "no  person  shall  be  liable  to  be 
tried  and  punished  for  any  offense,  which  appears  to  have 
been  committed  more  than  two  years  before  the  issuing  of 
the  order  for  said  trial,"  etc.,  upon  the  conceded  facts  of  the 
case,  the  petitioner  insists  that  the  military  court  has  no 
jurisdiction  to  try  him;  and  that  he  is,  unlawfully,  held  for 
that  purpose,  and,  therefore,  unlawfully  restrained  of  his 
liberly. 

In  re  Bogart,  2  Sawy.  397,  this  court,  the  circuit  and 
district  judges  concurring,  held,  that  the  military  court,  had 
jurisdiction  to  try  military  offenses;  that  a  former  conviction 
and  the  statute  of  limitations,   were  matters  of  defense. 
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which  must  be  investigated  and  determined  in  the  exercise 
of  jurisdiction,  and  not  matters  npon  which  the  jnrisdiction 
to  hear  and  determine  the  charge  depends;  that  these  mat- 
ters, cannot  be  inquired  into  on  habeas  corpus;  that  the  civil 
courts  have  no  jurisdiction  to  review  the  action  of  the  mili- 
tary courts,  acting  within  their  jurisdiction,  and,  still  less, 
to  anticipate,  and  intercept  the  latter  in  the  exercise  of  their 
lawful  jurisdiction.  This  question  was  again  examined  and 
the  decision  affirmed  In  re  White,  9  Sawy.  49,  17  Fed.  Eep. 
723,  Mr.  Justice  Field,  and  the  circuit  judge  concurring. 
These  decisions  were  approved,  and  followed  by  Mr.  Gircait 
Judge  Wallace,  In  re  Davison,  21  Fed.  Rep.  618,  reversing 
the  district  court  on  that  point.  The  jurisdiction  to  try 
offense^  committed  in  the  naval  or  military  service,  un- 
obstructed by  the  civil  courts,  was  recognized  in  Ex  parte 
Reed,  100  U.  S.  13,  and  Bogarfs  case,  approvingly  cited. 
(Id.  22.)  That  the  civil  courts  cannot  interfere  with  courts- 
martial  in  the  exercise  of  *  their  legitimate  jurisdiction,  was 
held  by  the  supreme  court,  in  Wales  v.  Whitney,  114  U.  8. 
564,  570.  And  in  SmUh  v.  Whitney,  116  U.  S.  177, 
the  supreme  court  says:  ''This  court  has  repeatedly 
recognized  the  general  rule,  that  the  acts  of  a  court-martial 
toUhin  the  scope  of  its  jurisdiction,  and  duty,  cannot  be  con- 
trolled or  reviewed  in  the  civil  courts  by  writ  of  prohibition 
or  otherwise,''  and  again,  with  numerous  other  cases,  cites 
both  in  re  Bogart,  2  Sawy.  396,  and  in  re  White,  9  Bawy.  49, 
17  Fed.  Eep.  723,  thereby  recognizing  those  cases  as,  prop- 
erly, laying  down,  and  applying,  the  law. 

But  it  is  earnestly  insisted,  on  behalf  of  the  petitioner, 
that  the  military  courts,  in  pursuance  of  an  order  of  Mr. 
Cameron,  made  in  1877,  while  secretary  of  war,  decline  to 
give  effect  to  the  limitation  found  in  the  one  hundred  and 
third  article  of  war;  and  unless  the  civil  courts  protect  the 
petitioner,  and  such  as  are,  similarly,  situated,  they  have 
no  protection;  and  are,  arbitrarily,  and  wrongfully,  deprived 
of  personal  rights  expressly  granted  and  assuerd  by  the 
statutes  of  the  United  States.  Numerous  instances  are 
cited,  which,  it  is  alleged,  show  this  state  of  facts.  We  do 
not  know  the  precise  facts  or  views  upon  which  the  courts- 
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martial  acted  in  the  numerous  cases  cited.  But  we  have  no 
hesitation  in  saying  that  in  our  judgment  the  one  hundred 
and  third  article  of  war  applies  to  the  offense  of  desertion  as 
well  as  to  all  other  offenses.  Desertion  is  an  offense  under  the 
statute,  punishable  by  the  severest  penalties,  and  the  express 
language  of  the  statute  is,  that  '*  no  person  shall  be  liable  to  he 
tried  and  punished  *  *  *  for  any  offense^  which  appears 
to  have  been  committed  more  than  two  years  before  the 
issuing  of  the  order  for  such  trial."  This  language  is  of  the 
largest,  and  most  comprehensive  import.  There  is  no 
exception,  express,  or  that  can,  reasonably,  be  implied,  of 
the  offense  of  desertion.  There  seems  absolutely  to  be  no 
room  for  construction.  To-  interpolate  into  the  provision  an 
exception  of  the  offense  of  desertion,  is,  as  it  appears  to  us, 
clearly,  to  legislate,  not  to  construe,  or  interpret.  If  this 
offense  can  be  taken  out  of  the  statute,  so  may  any,  and  all 
others,  and  the  statute  be  wholly  abrogated,  and  rendered 
nugatory,  by  what  seems  to  be  a  manifestly  unjustifiable 
ruling  of  the  seretary  of  war,  and  by,  courts-martial,  if 
followed  by  them,  acting  in  deference  or  subordination, 
thereto. 

A  question  has  arisen,  whether  desertion  is  a  continuing 
offense,  in  such  sense,  that  the  statute  does  not  begin  to  run 
till  the  expiration  of  the  term  of  enlistment.  A  continuing 
civil,  or  military,  obligation,  to  serve  till  the  expiration  of  the 
term  of  enlistment,  is  one  thing;  and  a  continuing  criminal 
offense,  if  such  there  can  be,  which  is  perfected,  and  ripe 
for  charges  and  trial,  at  the  moment  it  is  ''  commiiled,"  for 
the  purpose  of  barring  a  trial  and  punishment  under  the 
statute  of  limitations,  is  quite  another.  Some,  however, 
maintain  the  affirmative  of  the  proposition,  notwithstanding 
the  language  of  the  statute  is  after  the  offense  ''  appears  to 
Jiave  been  c&mmitied.'' 

Although  by  no  means  satisfied  with  that  view,  yet,  for 
the  requirements  of  this  case,  conceding,  that  desertion  is  a 
continuing  offense,  for  the  purpose  of  the  statutory  bar, 
during  the  entire  term  of  enlistment,  therein  differing  from 
a  breach  in  other  contracts  for  a  specific  term  of  service, 
and  that  the  statute  does  not  begin  to  run,  although  the 
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offense  is  complete  and  ripe  for  trial  and  punishment  at  the 
moment  the  desertion  is  complete,  or  offense  committed,  till 
the  expiration  of  snch  term,  still  the  petitioner  was  not 
arrested,  and  the  order  for  trial  was  not  issued,  till  more 
than  eight  years  after  the  expiration  of  his  term  of  enlistment. 
The  statute  had,  therefore,  run  in  his  fayor  several  times 
OTer,  even  upon  that  hypothesis. 

We  do  not  ourselves  entertain  the  slightest  doubt  that  this 
petitioner,  upon  the  facts  now  appearing,  is  entitled  to  the 
full  benefit  of  this  provision  of  the  statute.  If  we  are  right 
on  this  proposition,  then  an  erroneous  ruling  of  the  military 
authorities  which  upon  the  facts  as  they  appear  in  this  case, 
or  in  any  case,  where  the  deserter  has  been  within  the  juris- 
diction of  the  military  authorities,  with  no  obstacle  in  the 
way  of  arrest,  and  at  all  times  amenable  to  arrest  and  trial 
for  two  years,  after  the  offense  appears  to  have  been  com- 
mitted, fails  to  give  full  effect  to  the  statutory  bar,  no  matter 
how  well  intentioned,  and  a  judgment  in  pursuance  of  such 
ruling,  inflicts  a  great  wrong  upon  the  citizen  so  situated, 
tried  and  punished. 

It  may  well  be,  that,  inter  arma  silent  leges.  The  exigencies 
of  active  war,  some  times  require  even  the  suspension  of  the 
great  writ  of  habeas  corpus — the  bulwark  of  personal  liberty. 
But  in  times  of  profound  peace,  the  military,  no  more  than 
the  civil  authorities,  can  willfully  place  themselves  above 
the  laws,  without  an  unwarrantable  usurpation  of  authority. 
Military,  as  well  as  civil  courts,  may,  unintentionally,  err, 
in  judgment,  upon  questions  open  to  doubt.  We  do  not, 
and  we  cannot,  impute  to  these  military  courts,  or  the  secre- 
tary of  war,  a  purpose  to  deliberately,  and  willfully,  disobey 
the  law,  or  refuse  to  give  it  full  effect.  If  wrong  in  their 
construction,  they,  undoubtedly,  act  in  strict  accordance 
with  their  view  of  the  law  and  of  their  duty. 

But,  assuming,  for  the  purposes  of  this  case,  only,  thai 
such  wrongs  are  inflicted,  as  alleged,  deliberately,  or  other- 
wise, there  is,  still,  under  the  decision  of  the  supreme  court, 
and  authorities  cited,  no  reviewing,  controlling,  or  correct- 
ing power  in  the  civil  courts.  Congress,  in  such  cases,  must 
afford  a  remedy,  or  the  wrongs  must  be  endured.    We  must^ 
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therefore,  adhere  to  the  ralings  upon  this  point  heretofore 
made.  Bat,  under  our  views,  had  we  the  jurisdiction  to  do 
80,  we  should  not  hesitate  to  give  full  effect  to  the  bar  of  the 
statute  by  discharging  the  prisoner,  on  this  ground. 

The  attention  of  congress  appears  to  have  been  attracted 
to  this  supposed  failure  of  the  military  authorities  to  give 
effect  to  the  statute  of  limitations,  with  respect  to  the  offense 
of  desertion;  for,  since  the  other  portions  of  this  opinion 
were  written,  our  attention  has  been  called  to  the  passage  of 
a  bill  by  the  senate,  amending  the  one  hundred  and  third 
article  of  war,  and  specifically  mentioning,  by  name,  the 
offense  of  desertion,  as  included  within  its  purview,  thus 
^ving  emphasis  to  the  only  construction,  as  it  appears  to 
ns,  that  the  article,  as  it  now  stands,  will,  reasonably,  bear. 

But,  whether  the  petitioner  was  in  the  military  service, 
within  the  meaning  of  the  law,  at  the  time  of  the  alleged 
disertion,  is  a  jurisdictional  fact,  and  open  to  inquiry  in  the 
oivil  courts.  If  he  was  not,  in  contemplation  of  law,  in  the 
militery  service,  at  the  time,  then,  there  could  be  no  offense 
of  desertion;  and  the  military  court  had  no  jurisdiction  to 
try  him  at  all. 

The  military  courts  are  courts  of  special,  limited — not 
general  jurisdiction.  While  the  civil  courts  cannot  inter- 
fere with  the  military  courts,  when  acting  within  their 
jurisdiction,  it  is  the  province  of  the  former  to  confine  the 
latter,  strictly,  to  the  exercise  of  their  special  jurisdiction. 
iSmith  V.  WhUney,  116  U.  8. 167.)  In  Bogarfs  case,  2  Sawy. 
396,  and  in  Ike  parte  Reedy  100  U.  8.  21,  the  court  inquired 
into  the  fact,  whether  the  petitioners  were  in  the  naval 
43ervice,  at  the  time  when  the  alleged  offense  was  committed, 
and,  on  finding  that  they  were,  held,  that  the  courts  were 
proceeding  within  their  appropriate  jurisdiction,  and  refused 
on  that  ground  to  interfere.  In  this  case,  the  jurisdiction 
depends  upon  the  fact,  whether  petitioner,  at  the  time  of 
his  enlistment,  and  alleged  desertion,  was  under  twenty-one 
jears  old,  and  enlisted  without  the  consent  of  his  father, 
under  whose  control  he  was;  and,  if  so,  whether  such 
•enlistment  was  void  ab  initio  under  the  statute,  in  such 
«ense,  that  he  was  not  a  soldier,  in  the  service  of  the  United 
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States.  For  the  purposes  of  this  deoisioD,  we  shall  assama 
that  the  petitioner  was  under  twenty-one  years  of  age,  both 
at  the  date  of  his  enlistment,  and  of  his  desertion;  and  that 
he  enlisted  without  the  consent  of  his  father.  Upon  this 
assumption,  what  was  his  legal  status  ? 

Section  1  of  the  act  of  1872,  under  which  the  enlistment 
was  made,  provides:  that  *^no  person  under  the  age  of 
twenty-one  years  shaU  be  enlisted  or  mustered  into  the  military 
service  of  the  United  States,  unthoiU  the  written  consent  of  his 
parents,  or  guardian;  provided^  that  such  minor  has  such 
parents,  or  guardians,  entitled  to  his  custody  and  control.'* 
(17  Stats.  117,  sec.  1117  Bey.  Stats.)  And  the  next  section 
makes  it  an  offense  for  any  officer  to  knowingly  violate  the 
preceding  section,  punishable  by  dismissal  from  service,  or 
such  other  punishment  as  the  court-martial  shall  direct. 

Article  XL VII  of  the  articles  of  war  provides,  that  *'any 
soldier  who,  having  received  pay^  or  having  dvly  enlisted  in 
the  service  of  the  United  States,  deserts  the  same,  shall 
*  *  *  suffer,  *  *  ♦  in  time  of  peace,  any  punish- 
ment, excepting  death,  which  a  court-martial  shall  direct.'^ 
(Bev.  Sfats.  sec.  1342.)  The  petitioner  enlisted,  taking  an 
oath  that  he  was  twenty-one  years  old,  in  all  respects  in 
due  form,  except  that  he  did  not  obtain  the  consent  of  his 
father.  He  actually  served,  and  **  received  pay^"  over  a 
year,  and  then  clandestinely  abandoned  the  service,  carrying 
with  him  his  gun,  and  accoutrements,  and  he  is  now  held 
for  trial  upon  charges  for  such  desertion.  He  was  a  soldier 
de  facto,  and  *^ received  pay,''  as  such,  whether  "duly  en- 
listed" or  not,  and  thus  he  falls  within  the  first  alternative 
provided,  which  does  not  seem  to  require  any  due  enlist- 
ment, as  any  element  in  the  offense.  A  number  of  authori- 
ties are  cited  from  the  state  courts,  and  one  from  a  United 
States  district  court,  in  which  it  is  stated,  generally,  by  the 
judges,  in  the  course  of  the  decisions,  that  an  enlistment  by 
a  minor,  under  the  statute,  without  the  consent  of  his  parent, 
or  guardian,  is  void,  not  merely  voidable.  The  strongest, 
instance  of  the  use  of  such  language  is,  perhaps,  that  of 
United  States  district  judge  MoCandless,  in  Turner's  case, 
wherein  he  says:    ''  It  is  objected,  that  he  is  a  deserter,  and 
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snbject  to  military  law.  The  return  to  this  writ  does  9iot 
make  him  a  deserter.''  But,  he  observes,  oatside  of  the 
requirements  of  the  case,  that,  ''there  caa  be  no  criminal 
desertion,  if  the  enlistment  was  illegal.  It  was  a  declara- 
tion, merely,  of  an  intention  not  to  be  boand — a  disclaimer 
of  the  contract,  which,  under  the  act  of  congress,  he  had  a 
right  to  make,  in  the  absence  of  the  consent  of  his  parent, 
or  guardian."    He  quotes  from  a  prior  case  the  following: 

''In  the  presence  of  the  enemy,  or  in  the  enemy's  coun-^ 
try,  even  camp  followers  would,  probably,  be  amenable  to- 
martial  law,  for,  if  they  were  not,  the  safety  of  the  army 
might  be  somewhat  jeopardized  by  their  desertion  to  the 
enemy.  It  could  only  be  in  that  light  that  a  person,  unlaw- 
fully,  enlisted,  and  held,  without  authority  of  law,  could  bo 
amenable  to  military  punishment."  {Turner's  case,  2  Pittsb. 
373,  374.) 

But  the  statute,  in  defining  the  offense  of  desertion,  saya 
nothing  about  being  in  the  presence  of  the  enemy.  The 
presence  of  the  enemy  is  not  made,  by  the  statute,  an 
element  in  the  offense  of  desertion.  Desertion  is  a  statutory 
offense,  and  it  is  difficult  to  perceive  why  a  party,  under  the 
terms  of  the  statute,  should  be  amenable  to  trial  by  military 
courts,  for  the  offense  of  desertion,  when  he  deserts  in  one 
place,  when  he  would  not,  by  desertion  in  another.  The 
liability  to  martial  law  in  the  presence  of  the  enemy  must 
arise  from  other  considerations  than,  and  outside  of,  the 
provisions  of  this  statute.  Is  a  party,  unlawfully  enlisted, 
amenable  to  trial  by  courts-martial  for  any  statutory  military 
offense  ?  If  amenable  for  any  other  statutory  offense,  why 
not  for  de  facto  desertion  ?  The  following  additional  cases 
are  cited  by  the  petitioner  to  sustain  the  same  view:  Com.Y. 
Leake,  8  Phil.  525;  In  re  Carlton,  7  Cow.  471;  Shorner's 
case,  Car.  Law  Eepos.  55;  Com,  v.  Harrison,  11  Mass.  63; 
Ex  parte  Mason,  1  Murph.  6,  67;  Com.  v.  Fox,  7  Pa.  Stats. 
336.  But  in  all  these  cases,  including  Turiier's,  the  appli- 
cation for  the  writ  of  habeas  corpus  was  hy  parents  to  have 
their  minor  sons  discharged  from  military  service,  only,  not 
from  custody  of  courts-martial,  holding  them  specially  for 
trial  upon  charges  for  desertion,  or  other  military  offenses 
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committed  while  defcucto  in  the  military  service.  And  the 
obserTations  of  the  judges  have  reference  to  the  facts  of 
the  particular  cases  before  them.  In  Fox's  caacy  one  of  the 
strongest  cited,  to  maintain  the  position  of  the  petitioner, 
Coalter,  J.,  takes  care  to  say: 

''It  does  not  appear ,  from  the  return  of  the  officers,  thai 
the  minor  is  tmder  arrest  for  the  crime  of  desertion,  and  is  to 
be  tried  by  a  court-martial.  Thai  mighty  possibly^  make  some 
difference.  If  he  loas  in  process  of  trial,^  this  court  wotdd^ 
perhaps,  not  look  beyond  or  behind  the  proceedings  which  were 
to  bring  him  before  a  military  court.'*    (7  Pa.  St.  E.  340.) 

Why  not,  if  the  court  were  proceeding  to  try  the  pariy  for 
what  could  not,  possibly,  be  an  offense  for  which  he  was 
amenable  to  the  military  authorities  ? 

Were  this  like  those  cited  by  petitioner,  the  case  of  a 
parent  applying  to  the  court  for  the  discharge  from  further 
service  of  his  minor  son,  in  active  service  at  the  time,  who 
had  been  enlisted  in  violation  of  the  prvisions  of  section 
1117  of  the  revised  statutes,  and  nothing  more,  we  should 
not  hesitate  to  make  the  order  for  discharge.  But  this  is 
not  the  position  of  the  petitioner.  He  is  not  in  the  service, 
his  term  of  enlistment  having  long  since  expired,  but  he  is 
held  in  custody  for  trial  upon  a  charge  for  a  gross  military 
offense,  alleged  to  have  been  committed  when  he  was  de 
facto  in  actual  service.  This  presents  a  very  different  ques- 
tion for  solution. 

While  no  case  deciding  the  exact  point  now  presented  in 
favor  of  the  petitioner  is  cited,  or  has  come  under  our 
notice,  there  are  several  cases  to  the  contrary.  The  exact 
question  arose  in  re  Davison,  on  appeal  to  the  circuit  court 
in  the  southern  district  of  New  York,  and  was,  carefully, 
and,  ably,  considered  by  Circuit  Judge  Wallace.  He  held 
that  a  minor,  enlisted  in  the  army,  without  the  consent  of 
his  parents,  or  guardian,  was  amenable  to  trial  by  the  mili- 
tary courts  for  the  offense  of  desertion;  and  the  petitioner 
was,  accordingly,  remanded.  (In  Be  Divison,  21  Fed.  Bep. 
622,  623.)  The  propriety  of  the  distinction,  holding  an 
enlistment  in  violation  of  the  provisions  of  section  1118  to 
be  absolutely  void,  while  one  in  contravention  of  section 
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1117,  is  only  voidable — the  prohibitory  language,  **no 
person  under  the  age  of  tw'^t^M  years,  shall  be  enlisted  or 
mustered  into  the  military  service  " — being  identical,  is  not 
entirely  clear  to  our  minds.  But  the  decision  is  an  authority, 
in  point,  at  least,  as  to  section  1117,  and  entitled  to  the 
highest  respect. 

So,  in  the  case  of  McConologuCf  taken  from  the  military 
authorities  on  Jiabeas  corpus^  while  under  arrest  for  deser- 
tion, Mr.  Justice  Gray,  now  of  the  United  States  supreme 
court,  in  deciding  the  case,  said:  ''A  minor's  contract  of 
enlistment  is  indeed  voidable,  only,  and  not  void,  and,  i^ 
before  a  writ  of  habeas  corpus  is  sued  out,  to  avoid  it,  he  is 
arrested  on  charges  for  desertion,  he  should  not  be  released 
by  the  court,  while  proceedings  for  his  trial  by  the  military 
authorities  are  proceeding."  (Citing,  as  authorities  on  the 
point.  Dews*  case,  25  Law  Bep.  538;  Tyler  y,  Pomery,  8  Allen, 
480,  501;  Com.  v.  Gamble,  11  Serg.  &  B.  93,  which  see. 
McConologue's  case,  107  Mass.  190.)  So  in  Ex  parte  Anderson, 
Mr.  Justice  Dillon,  while  on  the  bench  of  the  supreme  court 
of  Iowa,  held,  that,  "when  the  return  to  a  writ  of  habeas 
corpus  shows  that  a  prisoner  is  held  to  answer  a  charge  of  the 
military  crime  of  desertion,  of  which  the  military  courts  of  the 
United  States  have  exclusive  jurisdiction,  the  court  unll  not 
inquire  into  the  validity  of  his  enlistment,  but  will  remand  him 
for  trial  by  the  court  which  has  jurisdiction  of  the  offense.'' 
This  is,  also,  directly,  in  point.  (See,  also.  In  re  Wall,  to 
the  same  effect,  8  Fed.  Bep.  85.) 

Whatever  doubts  we  might  entertain,  were  the  point  pre- 
sented for  decision  for  the  first  time,  upon  these  authorities, 
all  of  which  present  the  precise  point  for  decision,  being 
one  way,  we  hold,  that  the  court-martial  has  jurisdiction  to 
try  the  case;  that  the  demurrer  to  the  return  must  be  over- 
ruled, the  writ  discharged,  and  the  prisoner  remanded. 

As  suggested  by  Mr.  Circuit  Judge  Lowell,  in  Wall's  case, 
supra,  should  it  appear,  that  a  minor  unlaMully  enlisted 
without  the  consent  of  his  father,  after  such  enlistment, 
notified  his  commander,  that  he  repudiated  his  contract  of 
enlistment,  as  illegal,  declined  to  be  further  bound  by  it, 
returned  his  gun  and  equipments,  and  then  openly  left. 
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avowing  his  leaving  to  be  in  oonseqaence  of  the  repudiation 
of  his  contract,  as  illegal,  we  are  not  prepared  to  say,  that 
he  would  not  be  entitled  to  his  discharge,  even  if,  afterward, 
arrested,  and  held  for  trial  on  a  charge  of  desertion,  based 
upon  these  acts.  But  it  will  be  time  enough  to  decide  that 
point  when  the  question  arises. 

Upon  the  view  we  take,  the  fact,  that  the  petitioner,  when 
he  enlisted,  and  when  he  deserted,  was  a  minor;  that  he  was 
living  with,  and  under  the  control  of,  his  father,  and  enlisted 
without  his  consent,  are  immaterial  to  the  decision;  and 
we,  therefore,  for  that  reason,  decline  to  retain  the  case  for 
proofs  of  those  facts.  If,  on  appeal,  the  supreme  court 
should  be  of  opinion  that  we  are  wrong,  on  this  proposition, 
it  will,  of  course,  reverse  our  judgment,  and  remand  the 
case,  with  instruction  to  permit  the  taking  of  proofs  upon 
those  points.  As  there  is  now  an  appeal  to  the  supreme 
court  from  judgments  in  habeas  corpus  cases,  where  a  party 
is  alleged  to  be  held  in  violation  of  the  laws  of  the  United 
States,  it  is  hoped,  that  this  case  will  be  appealed,  and  that 
an  authoritative  decision  may  be  had  upon  all  the  vexed 
questions  noticed  in  this  decision. 

Let  the  demurrer  to  the  return  be  overruled,  the  appli- 
cation to  present  the  proofs  indicated,  denied,  the  writ 
discharged,  and  the  prisoner  remanded  to  the  custody  of 
respondent. 


The  Alcalde — C.  S.  Gunderson,  Libelant. 

District  Court,  District  of  Oregon. 
March  1,  1887. 

PiZiOTAOE  ON  THE  COLUMBIA  BiTVB. — Tiho  power  to  regulate  pilots  and 
pilotage  on  the  Golambia  river  is  permitted  to  Oregon  until  congress 
exercises  the  same,  and  is  directly  conferred  by  congress  on  the  legisla- 
ture of  Washington;  therefore  the  state  and  territory  have  equal  power 
oyer  the  Bubjedt,and  may  appoint  pilots  for  the  river,  and  prescribe  their 
duties  and  compensation,  as  to  any  and  all  vessels  bound  in  or  out  of  the 
same,  without  reference  to  the  fact  of  whether  the  business  or  commerce 
in  which  they  are  engaged  pertains  to  Oregon  or  Washington;  and  neither 
can  require  that  the  legislation  of  the  other  shall  conform  to  its  own  in 
any  respect. 
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2.  QuAimoATioN  AKD  Adthobitt  of  Pilots. — ^The  warrant  of  a  Washington 
pilot,  granted  to  him  by  the  oommiflsiooers  of  pilots,  is  snffioient  author- 
ity for  his  tender  of  service  to  any  vessel  bonnd  in  or  out  of  the  Colnm- 
bia  river;  and  in  a  suit  to  recover  half  pilotage  on  such  offer,  and  a 
refasal  thereof,  it  cannot  be  shown,  as  a  defense  thereto,  that  the  pilot 
does  not  keep  a  snfficient  boat  on  the  bar  to  croise  for  vessels,  or  to 
supply  vessels  in  distress  with  provisions  and  water;  and  any  failnre  or 
dereliction  in  this  respect  can  only  be  inquired  of  before  the  commis- 
sioners, who  may,  in  a  proper  case,  deprive  the  pilot  of  his  warrant. 

Before  Deadt,  District  Jadge. 
Mr.  C.  E.  8.  Wood,  for  the  libelant. 
Mr.  C.  B.  Watson,  for  the  claimant. 

Deadt,  J.  ffhis  enit  is  brongbt  by  the  libelant,  C.  S. 
Ounderson,  against  the  schooner  Alcalde  to  enforce  the 
payment  of  twenty-eight  dollars,  alleged  to  be  dne  him  as 
half  pilotage  under  the  law  of  Washington  territory. 

It  appears  from  the  pleadings  and  evidence  that  the 
Alcalde  is  an  American  vessel  of  over  one  hundred  tons 
burden,  engaged  in  the  coasting  trade  between  San  Fran- 
cisco and  Astoria,  and  that  on  A^igust  9,  1886,  while  so 
engaged,  she  was  off  the  bar  of  the  Columbia  river,  two 
miles  south  of  the  whistling  buoy,  bound  in  for  Astoria, 
when  the  libelant,  then  on  board  the  steam  tug  Columbia, 
hailed  her  and  offered  to  pilot  her  in  over  the  bar  to  Astoria, 
which  offer  the  master  declined,  and  went  in,  drawing  eight 
feet  of  water,  without  a  pilot;  that  the  libelant  was  then  a 
duly  licensed  pilot  for  the  bar  of  the  Columbia  river,  under 
the  law  of  Washington  territory,  and  was  thereby  author- 
ized to  take  charge  of  and  pilot  all  vessels  bound  in  or  out 
of  the  Columbia  river,  and  to  demand  and  receive  for  such 
service  eight  dollars  per  foot  draft  for  the  first  twelve  feet. 

The  law  of  the  territory,  however,  permits  any  master  to 
pilot  in  his  own  vessel,  but  in  such  case  he  must  pay  the 
pilot  who  first  offers  his  services  half  pilotage;  and  vessels 
''  under  one  hundred  tons  burthen,  engaged  in  the  coasting 
trade,"  shall  not  be  compelled  to  pay  pilotage  at  all. 

In  his  answer,  the  master  and  claimant,  Peter  Crack, 
makes  these  two  defenses  to  the  suit: 


270  The  Alcalde— Gukdebson,  Libelant.    [Dist.  Ct. 

Opinion  of  the  Oonrt— Deady,  J.  [March, 

1.  The  steam  tug  on  which  the  libelant  was  when  he 
made  the  ofiEer  of  pilot  service  was  not  a  boat  ''kept "  by  the 
libelant  or  other  pilots  "  as  a  pilot  boat  to  cruise  oatside  of 
the  bar  of  the  Columbia  river,  as  by  law  required;'*  but  that 
said  tug  is  ''the  private  property  of  other  parties  not 
pilots,"  and  "is  licensed  and  enrolled  and  used  exclusively 
for  towing/'  and  "  is  not  known  or  equipped  "  or  entitled  to 
be  recognized  as  a  pilot  boat  under  the  pilot  laws  of  Wash- 
ington territory. 

2.  The  Alcalde,  on  August  9,  1886,  and  for  more  than 
a  year  before,  was  duly  licensed  and  enrolled  at  San  Fran- 
cisco for  the  coasting  trade,  in  which  she  was  exclusively 
engaged  between  said  last  named  place  and^ Astoria,  "  and 
by  reason  thereof  is  exempt  from  compulsory  pilotage  under 
and  by  virtue  of  the  laws  of  Oregon  in  such  cases  made  and 
provided.*' 

It  is  true  that  by  the  law  of  Oregon  (Ses.  Laws  1882,  p. 
20)  coasting  vessels  bound  in  or  out  of  the  Columbia  river 
are  exempt  from  compulsory  pilotage,  without  reference  to  « 
their  tonnage.  And  it  is  equally  true  that  the  law  of  Wash- 
ington only  exempts  vessels  so  engaged  from  such  pilotage 
when  they  are  of  less  than  one  hundred  tons  burden. 

Oregon  has  no  exclusive  jurisdiction  over  the  subject  of 
pilots  or  pilotage  on  the  Columbia  river.  The  stream,  for 
all  the  purposes  of  commerce,  both  domestic  and  foreign, 
including  pilots  and  pilotage,  is  a  navigable  water  of  the 
United  States.  In  the  absence  of  legislation  by  congress, 
the  state  may  pass  laws  regulating  pilots  and  pilotage 
thereon,  and  the  territory  may  do  the  same.  (  The  Gleneame^ 
7  Sawy.  202.)  The  organic  act  (10  Stats.  172)  declares  that 
the  legislative  power  of  Washington  "shall  extend  to  all 
rightful  subjects  of  legislation  not  inconsistent  with  the 
constitution  and  laws  of  the  United  States."  Pilots  and 
pilotage  are  beyond  question  rightful  subjects  of  legislation, 
and  were  so  regarded  as  early  as  the  'third  century.  (Ex 
parte  McNeil^  13  Wall.  239.)  Congress  has  plenary  power 
over  the  subject,  as  well  in  the  territories  as  in  the  states, 
and  may  delegate  the  same  to  the  territorial  legislature. 
(1  he  Panama,  1  Deady,  31.) 
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It  follows  that  the  power  of  the  state  over  pilots  and 
pilotage  is  limited  to  pilots  appointed  by  it  and  acting 
under  its  laws;  and  it  has  no  power  to  regulate  the  conduct 
or  compensation  of  pilots  holding  commissions  under  the 
laws  of  Washington  territory;  nor  to  exempt  any  Tessel 
entering  the  Columbia  river  from  the  authority  or  demands 
of  said  pilots. 

Nor  is  it  at  all  material  that  the  Alcalde  was  engaged  in 
the  coasting  trade  only.  The  subject  of  pilots  and  pilotage 
includes,  in  this  respect,  authority  over  all  vessels  that  enter 
or  leave  the  port  or  navigate  tbe  water  defined  by  law  or 
usage  as  the  pilot  ground.  Whether  any  or  all  vessels  shall 
be  exempt  from  compulsory  pilotage  is  a  question  for  the 
respective  legislatures  of  the  state  and  territory. 

Since  1882,  Oregon  has  seen  proper  to  exempt  vessels 
engaged  in  the  coasting  trade  from  paying  half  pilotage  to 
her  pilots  for  an  offer  of  service  which  is  declined;  while 
Washington  has  limited  the  exemption  in  the  case  of  her 
pilots  to  vessels  of  less  than  one  hundred  tons  burden. 

Neither  is  it  material  that  the  Alcalde  was  bound  to 
Astoria,  a  port  on  the  Oregon  side  of  the  river.  The 
Columbia,  and  all  the  ports  on  it,  are  navigable  waters  of 
the  United  States,  and  neither  the  state  nor  the  territory 
has  any  exclusive  jurisdiction  over  them  in  the  matter  of 
pilotage.  Either  may  authorize  or  maintain  pilots  thereon 
and  prescribe  their  duties  and  compensation,  subject  to  the 
act  of  congress  of  1837  (Sec.  4236  Bev.  Stats),  which  enacts 
that  the  master  of  any  vessel  *'  coming  or  going  out  of.  any 
port  situate  on  the  waters  which  are  the  boundary  between 
two  states,"  may  *' employ  any  pilot  duly  authorized  or 
licensed  by  the  laws  "  of  either  of  said  states,  *'  to  pilot  said 
vessel  to  or  from  said  port." 

The  question  of  whether  Washington  is  a  '^ state,"  within 
the  meaning  of  this  act,  does  not  necessarily  arise  in  this 
case,  for  it  is  not  claimed  that  the  Alcalde  took  on  an 
Oregon  pilot  after  the  offer  from  the  libelant.  (See  The 
UUock,  9  Sawy.  641;  The  Abercorn,  26  Fed.  Eep.  877;  8.  C, 
28Fed.  Eep.  384.) 

The  offer  of  the  Washington  pilot  stands,   then,  in  my 
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judgment,  in  the  same  light  as  if  there  were  no  Oregon 
pilots  licensed  for  this  water.  Oregon  has  no  more  right  to 
enaot  laws  for  the  Columbia  river  than  Washington  has. 
The  master  of  the  Alcalde  having  made  no  choice  between 
the  pilots  of  the  two  countries,  bat  contented  himself  with 
the  refusal  of  the  libelant,  such  offer  and  refusal  must  have 
effect  according  to  the  law  of  Washington  under  which  they 
took  place. 

Pennsylvania  and  Delaware  are  coterminous  states,  situate 
on  the  same  navigable  water,  which  is  not,  however,  a  sep- 
arating boundary  between  them.  The  case  of  The  Clymene 
(9  Fed.  Bep.  164)  grew  out  of  an  attempt  on  the  part  of  the 
former  state  to  prevent  the  pilots  of  the  latter  from  piloting 
vessels  entering  the  Delaware  bay  to  the  port  of  Philadel- 
phia, on  the  ground  that  the  port  was  within  the  state,  and 
therefore  its  exclusive  jurisdiction. 

The  claim  was  disregarded,  and  the  case  decided  to 
be  within  the  meaning  and  purpose  of  the  act  of  1837, 
although  the  river  was  not  the  boundary  between  the  two 
states,  because  they  were  coterminous  states  situate  thereon. 
The  decision  was  affirmed  in  the  circuit  court.  (  The  Clymene, 
12  Fed.  Kep.  346.) 

In  the  district  court,  Mr.  Justice  Butler,  speaking  gen- 
erally of  the  claim  of  Pennsylvania  to  have  exclusive  juris- 
diction of  pilotage  for  the  port  of  Philadelphia  and  its 
commerce,  said:  ''The  relations  of  the  states  as  members  of 
the  general  government — the  fact  that  they  are  not  separate 
independencies,  and  that  the  navigable  waters  within  their 
respective  limits  are  subject  to  common  use — ^must  be  con- 
stantly kept  in  view.  The  commerce  on  the  Delaware  bay 
and  river,  no  matter  where  from  or  where  bound,  does  not 
belong  to  Pennsylvania.  That  she  and  her  citizens  derive 
a  larger  share  of  benefit  from  it  than  her  neighbors  is  her 
good  fortune,  but  it  confers  no  right  on  her  to  say  who  shall 
enter  a  port  within  her  limits,  or  what  pilot  shall  be  em- 
ployed. The  port  itself — constituted  of  the  public  waters 
of  the  nation — is  not  hers;  and  it  is  but  by  the  grace  of  the 
general  government  that  she  is  allowed  any  independent 
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voice  respectiDg  it.**  As  to  the  other  defense,  a  few  words 
will  soffice. 

The  law  of  Washington  territory,  under  which  the  libel- 
ant acted,  provides  for  a  board  of  pilot  commissioners,  and 
gives  them  the  exclusive  authority  to  examine  and  license 
pilots  for  the  Columbia  river  and  bar.  Each  pilot  is  required 
to  give  bond  in  the  sum  of  five  thousand  dollars;  and  ''the 
pilots"  are  required  '*to  keep  a  seaworthy  boat  of  not  less 
than  forty  tons  burthen,  full-decked,  to  cruise  outside  the 
bar,"  and,  in  default  thereof,  shall  be  deprived  ''of  their 
warrants  by  the  pilot  commissioners."  They  are  also 
required  to  carry  provisions  and  water  for  the  aid  of  vessels 
in  distress. 

It  appears  that  the  steam  tug  Columbia  is  a  full-decked 
vessel,  of  seventy  tons  burden,  propelled  by  steam,  used  for 
both  towing  and  pilotage  on  the  bar  of  the  Columbia  river; 
that  she  is  owned  by  private  parties,  not  pilots,  and  the 
libelant  gets  from  her  owners  one  hundred  dollars  a  mdbth 
for  his  compensation  or  share  of  the  earnings. 

The  claimant  contends  that  this  is  not  a  compliance  with 
the  law  of  Washington  on  the  subject  of  keeping  a  boat. 
But  is  this  contention  well  founded  ? 

And  first,  it  is  to  be  observed,  that  the  pilots  are  not 
required  "to  own  "a  pilot  boat,  but  only  "to  keep"  one. 
It  makes  no  di£ference  who  owns  the  boat,  so  they  have  the 
use  of  her  for  pilot  purposes.  Nor  is  it  an  objection  that 
she  is  propelled  by  steam  rather  than  sails,  but  the  contrary, 
or  that  she  is  engaged  in  towing  also,  unless  she  is  thereby 
prevented  from  putting  a  pilot  on  board  a  vessel  in  due  time. 
Again,  the  pilots  may  compensate  the  owner  of  the  tug  for 
her  use  or  service  in  any  way  the  parties  may  agree  on. 
For  instance,  they  may  put  the  sums  received  for  pilotage 
and  towage  into  a  common  fund  and  devide  it  on  some  pre- 
arranged basis,  or  they  may  agree  that  the  pilot  shall  have 
so  much  a  month  in  any  event.  These  are  matters  which  do 
not  concern  the  parties  to  whom  pilot  service  is  tendered; 
and  it  is  not  apparent  why  such  an  arrangement  is  not  a 
substantial  and  even  a  full  compliance  with  the  law. 

But  I  am  satisfied  that  the  question  of  whether  a  pilot  is 
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complyiog  with  the  law  in  keeping  a  Bufficient  boat  for  pilot 
purposes  can  only  be  made  before  the  commissioners.  In- 
deed, it  matters  not  to  the  master  of  a  vessel  to  whom  a 
pilot  offers  his  services  on  the  pilot  groand,  how  he  gets 
there.  He  may  have  trusted  to  a  canoe,  or  even  swam  out. 
If  he  is  on  the  ground,  and  ready  and  capable  of  taking 
charge  of  the  vessel,  that  is  all  the  master  can  require.  In 
the  case  of  The  Panama  (1  Deady,  33)  the  question  was 
mooted,  but  not  actually  decided,  whether,  in  a  suit  for 
pilotage,  it  could  be  set  up  as  a  defense,  that  the  libelant 
did  not  keep  a  sufficient  boat  on  or  outside  of  the  bar  to 
cruise  for  vessels.  In  dismissing  the  question  the  court  said : 
"  The  legislature  has  confided  the  administration  of  the  law 
in  these  matters  to  the  pilot  commissioners." 

The  commissioners  have  the  power  to  deprive  a  pilot  of 
his  warrant  for  inattention  to  his  duty  or  a  failure  to  provide 
or  keep  a  sufficient  boat  wherewith  to  perform  the  same.  The 
statute  has  expressly  conferred  this  authority  on  them,  and  it 
is  contrary  to  all  the  analogies  of  the  law  thai  a  dereliction  in 
this  respect  should  be  inquired  of  collaterally  or  elsewhere. 
Indeed,  it  would  be  intolerable  and  interminable  if,  in  every 
suit  for  half  pilotage,  the  libelant  could  be  required  to  show 
to  the  satisfaction  of  the  court  that  he  had  kept  a  sufficient 
boat  on  the  bar,  sufficiently  supplied  with  **  provisions  and 
water  *'  for  the  aid  of  vessels  in  distress. 

The  fact  is,  I  suppose,  that  the  resistance  in  this  and 
other  cases  to  the  employment  of  Washington  pilots  is  car- 
ried on  in  the  interest  of  the  state  pilots  at  Astoria,  who 
seem  to  assume  that,  because  the  commerce  of  the  Columbia 
river  belongs  mainly  to  Oregon,  Washington  ought  not  to 
be  allowed  to  maintain  pilots  thereon,  or  to  make  any  rules 
or  regulations  in  the  matter  of  pilotage  different  from  those 
of  Oregon. 

But,  as  neither  Oregon  nor  Washington  have  any  power 
over  the  subject,  except  what  is  permitted  to  them  by  con- 
gress,  neither  can  require  that  the  legislation  of  the  other 
shall  be  conformed  to  its  own  or  be  confined  to  the  com- 
merce pertaining  to  the  ports  thereof. 

The  only  mode  of  securing  uniformity  of  regulation  is  by 
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an  appeal  to  congress,  with  whom  the  ultimate  control  of 
the  whole  subject  rests. 

There  must  be  a  decree  for  the  libelant  for  the  amount 
sued  for,  with  interest  from  the  filing  of  the  libel,  and  costs 
and  disbursements;  and  it  is  so  ordered. 


Thb  United  States  v.  Julius  Ordwat,  George  W. 

Weidler  and  Milton  Weidler. 

OiBOuiT  CouBT,  DiSTBior  OF  Obeoon. 

Mabgh  7. 1887. 

1.  Pabtial  Dxfinbx.— a  partial  defense  to  an  action  or  in  mitigation  of  the 

damages  claimed  therein  ought  to  be  pleaded  in  the  answer  as  a  distinct 
defense;  and  an  aUegation  that  the  defendants  cut  and  remoyed  certain 
timber  from  alleged  public  land,  belieying  that  it  was  the  land  of  the 
Northern  Pacific,  from  which  they  had  a  license,  is  such  a  defense,  where 
the  damages  claimed  in  the  complaint  are  based,  not  only  on  the  yalue 
of  the  timber  in  the  standing  tree,  but  also  the  yalue  bestowed  on  the 
same  in  couTerting  it  into  lumber  and  putting  it  into  market 

2.  Obamt  to  the  Nobxhxbn  Paoifio.— The  grant  of  certain  odd  sections  of 

the  public  lands  to  the  Northern  Pacific  Railway  Company  by  the  act  of 
July  2,  1864  (13  Stats.  365),  does  not  giye  the  corporation  any  such  pre- 
sent right  to  or  interest  in  any  one  of  such  sections  as  authorizes  it  to 
waste  the  same,  by  disposing  of  the  timb*  thereon  before  it  is  earned 
by  the  construction  of  the  section  of  the  road  adjacent  and  opposite 
thereto.  The  case  of  the  United  States  y.  ChUdns  (8  Sawy.  171),  dis- 
tinguished from  Baiiz  y.  The  Northern  Pacific  Railway  Company  (7  8.  G. 
Bep.  100) ,  and  followed. 

3.  Eaxned  Lands. — On  the  construction  and  acceptance  of  any  section  of  the 

road  of  the  Northern  Pacific  Railway  Company,  the  coterminous  odd 
sections  yest  absolutely  in  the  corporation,  and  thereafter,  the  patent 
therefor  may  be  considered  as  haying  issued. 

Before  Deadt,  District  Judge. 

Mr.  Lewis  L.  McArthur,  for  the  plaintiff. 

Mr.  Bu/tAS  MaUory^  for  the  defendants. 

Deadt,  J.  This  action  is  brought  by  the  United  States 
to  recover  damages  for  cutting  and  removing  timber  from 
the  public  lands  and  converting  the  same  to  the  use  of  the 
defendants. 
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Substantially,  it  is  alleged  in  the  complaint,  that  on 
March  1,  1883,  and  on  divers  other  days  between  then  and 
the  commencement  of  this  action,  the  defendants  unlawfully 
entered  on  the  southeast  quarter  of  section  eleven,  in  town- 
ship two  north,  of  range  five  east,  of  the  Wallamet  meridian, 
the  same  being  public  land  of  the  United  States,  situate  in 
the  territory  of  Washington,  and  did  unlawfully  cut  and 
remove  therefrom  six  millions  of  feet  of  timber,  and  manu- 
factured the  same  into  sawlogs  of  the  value  of  six  thousand 
dollars;  that  the  defendants  removed  said  logs  to  a  mill 
operated  by  them  at  Portland,  Oregon,  well  knowing  that 
the  same  were  the  property  of  the  plaintiff,  and  did  there 
manufacture  the  same  into  lumber  of  the  value  of  seventy- 
two  thousand  dollars  and'  converted  the  same  to  their  own 
use,  to  the  damage  of  the  plaintiff  seventy-two  thousand 
dollars. 

In  their  answers  the  defendants  deny  seriatim  the  allega- 
tions of  the  complaint.  But  the  answer  of  Julius  Ordway 
and  George  W.  Weidler  also  contains  a  special  defense,  to 
the  effect  following: 

That  said  section  eleven  is  within  the  grant  made  by  con- 
gress to  the  Northern  Pacific  Bailway  Company,  in  the  act 
of  July  2,  1864,  and  accepted  by  the  same;  that  said  com- 
pany afterwards  filed  with  the  secretary  of  the  interior  a 
map  of  the  general  route  of  its  road  from  Portland,  on  the 
north  side  of  the  Columbia,  to  Wallula  junction,  and  there- 
after on  August  31,  1870,  the  lands  included  in  said  grant 
were  withdrawn  from  pre-emption  and  sale,  except  by  said 
company;  that  said  section  eleven  is  less  than  ten  miles 
from  the  line  of  the  general  route  of  said  road,  and  on  said 
August  81,  1870,  was  public  land  of  the  United  States,  not 
reserved,  sold,  granted  or  appropriated  otherwise  than  by 
said  act  of  1864,  and  thenceforth  and  thereafter  became  and 
was  the  property  of  said  company.  That  prior  to  March  1, 
1883,  the  defendants  with  the  license  and  consent  of  the 
Northern  Pacific  Bailway  Company,  and  under  an  agreement 
therewith  for  the  purchase  thereof  entered  on  said  quarter 
section,  and  caused  to  be  cut  and  removed  therefrom  about 
two  million  eight  hundred  and  six  thousand,  four  hundred 


Dist.  Or.]  The  United  States  v.  Obdwat  et  al.  277 

1878.]  Opinion  of  the  Conirt— Deady,  J. 

» 
and  eighty-eight  feet  of  sawlogs,  of  which  not  more  than 
two-thirds  would  prodace  merchantable  Inmber;  and  snch 
two-thirds  was  not  worth,  in  the  standing  tree,  more  than 
ten  cents  per  thousand  feet. 

The  defendants  also  allege  in  the  same  defense  that  they 
caused  said  lumber  to  be  cut  and  removed  from  said  quarter 
section  in  good  faith,  believing  that  the  same  was  the  prop- 
erty of  the  Northern  Pacific  Bailway  Company  and  not 
that  of  the  United  States. 

The  plaintiff  demurs  to  this  defense,  because  the  facts 
stated  therein  do  not  constitute  a  defense  to  the  ''  cause  of 
action"  stated  in  the  complaint  or  ''any  part  thereof." 

The  allegation  concerning  the  good  faith  of  the  defendants 
is  a  partial  but  distinct  defense  from  that  of  title  in  the  com- 
pany and  license  therefrom,  and  should  have  been  separately 
stated.  But  as  no  motion  was  made  to  strike  out  the  answer 
on  this  ground  (Or.  Code  0.  P.  section  81)  the  objection  is 
waived. 

In  Woodentoare  company  v.  United  States  (106  U.  S.  432), 
the  supreme  court  decided  that  in  an  action  for  damages  for 
timber  cut  and  carried  away  from  the  plaintiff's  land,  the 
measure  thereof,  in  case  the  trespass  is  willful,  is  the  value 
of  the  timber  at  any  time  before  suit  is  brought,  with  no 
deduction  for  any  labor  or  expense  bestowed  thereon  by  the 
trespasser;  but  where  the  trespass  is  inadvertent  or  unin- 
tentional the  measure  of  damages  is  the  value  of  the  timber 
at  the  time  of  conversion,  less  the  value  of  such  labor  or 
expense. 

The  complaint  in  this  case  charges  the  defendants  as  will- 
fol  trespassers  and  claims  damages  of  them  accordingly; 
that  is,  for  the  value  of  the  timber  after  it  had  been  removed 
to  Portland  and  manufactured  into  lumber. 

Admitting  that  the  land  on  which  the  timber  was  cut  is 
the  property  of  the  United  States,  this  defense  of  good 
faith  goes  to  the  claim  for  damages  beyond  the  value  of  the 
timber  in  the  tree,  and  consists  in  the  allegation  that  the 
defendants  cut  and  carried  away  the  timber,  supposing  that 
the  land  on  which  it  grew  belonged  to  the  Northern  Pacific 
Bailway  Company,  under  whose  license  they  were  acting. 
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wherefore  they  are  not  willful  trespassers  nor  liable  for  the 
enhanced  value  of  the  property. 

There  has  been  some  conflict  of  opinion  in  the  courts 
as  to  whether  a  partial  defense,  as  a  matter  in  mitigation  of 
damages,  onght  to  be  pleaded  in  the  answer  or  given  in  evi- 
dence under  the  denials.  {OUbert  y .  Bounds,  14  How.  Pr. 
46;  SaRvM  v.  Kip,  12  id.  342;  Lane  v.  Gilbert,  9  id.  150; 
KneecOer  v.  Sternberg,  10  id.  67;  Bush  v.  Prosser,  11  N.  T. 
347;  McKyring  v.  BuU,  16  id.  297;  FoUind  v.  Johnson,  16 
Abb.  Pr.  236.)  The  last  three  of  these  cases  require  tiie 
matter  to  be  pleaded. 

In  my  judgment  the  matter  may  and  ought  to  be  pleaded. 
The  provision  in  thecodeof  civil  procedure,  section  71,  which 
confines  the  answer  to  denials  and  new  matter  constituting  a 
defense  or  counter  claim  to  the  action,  ought  to  be  so  construed 
as  to  admit  such  matter  where  it  is  only  an  answer  to  a  part 
of  the  cause  of  action — as  a  part  payment.  The  word 
''defense "is  a  term  of  art.  It  comes  from  the  Norman 
French,  and  was  used  in  common  law  pleading  in  the  sense 
merely  of  denial.  (Bap.  &  Law.  L.  Die,  Defense;  1 
Ghitty's  Plead.  462). 

Any  new  matter,  then,  which  confesses  *and  avoids  the 
plaintiff's  cause  of  action  either  in  whole  or  in  part,  and  so 
far  denies  it,  ought  to  be  pleaded  as  a  defense.  (Bush  v. 
Prosser,  11  N.  T.  347;  McKyring  v.  BuU,  16  N.  T.  297; 
Bliss's  Plead.,  section  327.) 

The  spirit  and  purpose  of  the  code  is,  that  the  parties 
shall  state  in  the  pleading  the  facts  of  the  case — not  the  evi- 
dence of  them — so  that  the  controversy  shall  be  narrowed 
to  the  real  matter  in  dispute,  and  the  issue  shall  involve 
nothing  but  what  is  directly  affirmed  on  the  one  side  and 
denied  on  the  other,  and  concerning  which  the  parties  may 
therefore  be  prepared  to  famish  proof  on  the  trial. 

The  demurrer  to  this  defense  is  based  on  the  proposition 
that  neither  good  faith  nor  honesty  of  purpose  is  a  defense 
to  this  action,  citing  6  Wait's  A.  and  D.  129.  It  is  admitted 
that  such  faith  or  purpose  is  not  a  defense  to  the  simple 
trespass— the  breaking  of  the  plaintiff's  close — or  the  taking 
and  converting  to  the  defendant's  use  the  plaintiff's  timber 
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growiDg  therein.  Bat  they  ought  to  be  and  are  a  defense 
to  the  claim  made  by  the  plaintiff  to  recover  as  damages  for 
such  trespass  and  conversioD,  not  only  the  value  of  the 
timber  standing  in  the  tree,  but  the  enhanced  value  put  on 
it,  at  the  expense  of  the  defendants,  in  removing  it  to  Port- 
land and  there  making  it  into  lumber.  This  defense  covers 
at  least  twenty-three-twenty-fourths  of  the  damages  claimed 
in  this  case,  and  if  established  on  the  trial  will  be  a  bar  to 
the  recovery  thereof.     The  demurrer  to  it  is  overruled. 

In  support  of  the  demurrer  to  the  defense  of  title  in  the 
railway  company  and  a  license  therefrom,  counsel  contends 
that  the  cession  to  the  Northern  Pacific,  by  the  act  of  July 
2, 1864  (13  Stats.  365),  is  not  a  present  grant,  but  only  a  leg- 
islative compact,  that  on  the  construction  of  the  road  the 
title  to  the  lands  granted  for  that  purpose  shall  vest  in  the 
company;  and  that  under  the  most  favorable  construction 
of  the  act  the  title  to  the  lands  granted  only  vested  in  the 
company  as  fast  and  far  as  the  road  was  constructed. 

Counsel  also  objects  that  it  does  not  appear  from  the 
defense  that  the  company  has  yet  filed  a  definite  line  of 
route  between  here  and  Wallula  junction,  as  provided  in 
section  three  of  the  act. 

It  does  appear  that  the  line  of  the  general  route  has  been 
filed  with  the  secretary,  and  my  impression  is,  that  until  it 
is  changed  it  is  the  definite  one,  or  has  the  same  effect.  No 
particular  time  is  prescribed  in  which  either  shall  be  done. 
The  filing  of  the  general  line  of  route  has  the  effect,  under 
section  six,  to  reserve  the  odd  sections  for  the  purposes  of 
the  act,  within  forty  miles  on  either  side  thereof,  and  to 
prohibit  their  "sale  or  entry  or  pre-emption,*'  except  by  the 
company;  and  the  pre-emption  and  homestead  laws  are 
thereby  in  effect  specially  extended  over  the  even  sections 
within  said  limits. 

The  omission  to  file  a  more  definite  or  other  line  of  the 
roate  of  the  road  does  not  appear  to  be  material  in  this 
case.  For  whatever  right  the  company  could  acquire  in 
this  land  under  the  act,  before  the  construction  of  the 
coterminous  section  of  the  road,  was  acquired  from  the 
filing  of  the  line  of  the  general  route. 
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On  the  argnment  of  the  demorrer  it  was  assumed  that  the 
ooort  will  take  notice  that  no  portion  of  the  Northern  Pacific 
road  has  been  constructed  between  Portland  and  Wallula 
junction,  and  therefore  that  said  section  elcTen  is  not 
coterminous  with  any  constructed  section  thereof. 

In  Untied  StcUea  v.  ChUders  (8  Sawy.  171),  I  held,  in  the 
language  of  the  syllabus,  that  *'  by  the  act  of  July  2,  1864, 
the  odd  numbered  sections  along  the  line  of  the  road  of  the 
Northern  Pacific  Railway  Company  for  forty  miles  on  either 
side  of  the  line  in  the  territories,  and  twenty  miles  in  the 
states,  are  set  apart  and  devoted  to  the  construction  of  the 
road  of  said  corporation;  but  said  act  is  not  a  present  grant 
of  said  lands  to  said  corporation,  but  only  in  effect  an  agree- 
ment or  provision  that  the  same  shall  be  conveyed  to  it  abso- 
lutely, when  and  as  fast  as  any  twenty-five  miles  of  said  road 
is  constructed  and  accepted  by  the  United  States;  and  in 
the  meantime  the  legal  title  to  the  unearned  and  unpatented 
sections  is  in  the  United  States." 

In  the  course  of  the  opinion  in  that  case  it  was  substan- 
tially said  that  the  provision  in  section  four  of  the  act  for 
the  conveyance  of  the  lands  to  the  corporation,  as  fast  as 
each  section  of  twenty-five  miles  of  the  road  was  con- 
structed restrains  the  operation  of  the  words  of  the  present 
grant  in  section  three,  so  that  while  it  is  manifest  that  con- 
gress intended  to  devote  the  lands  in  question  to  the  con- 
struction of  the  road,  yet  it  did  not -intend  to  part  with  the 
legal  title  to  them  only  as  they  were  **  earned  '*  by  such  con- 
struction. It  was  also  said  that  his  view  is  confirmed  by 
the  provisions  in  sections  eight  and  Jiine  of  the  act,  to  the 
effect  that  if  the  corporation  does  not  proceed  with  the  work 
as  therein  provided,  the  United  States  may  take  the  con- 
struction of  the  work  into  its  own  hands,  and  to  that  end 
may  dispose  of  the  unearned  lands  in  any  way  '^needful 
and  necessary  to  insure  a  speedy  completion  of  the  road;'* 
and  that  such  a  reservation  of  power  is  consistent  with  the 
idea  that  the  lands  are  devoted  to  the  construction  of  the 
road,  while  the  legal  title  remains  in  the  United  States,  nntil 
they  are  earned,  but  altogether  inconsistent  with  the  idea  of 
a  present  grant  to  the  corporation,  whereby  it  might  dispose 
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of,  encumber  or  waste  the  lands  in  advance  of  the  eonstrac- 
tion  of  the  road. 

On  this  view  of  the  act,  the  demurrer  to  this  defense  is 
well  taken.  The  land  from  which  the  timber  was  taken 
being  unearned,  the  corporation  had  no  such  right  to  or 
interest  in  it  as  would  enable  it  to  dispose  of  the  timber 
thereon  and  authorize  the  severance  and  removal  of  the  same 
therefrom.  That  was  a  wasting  of  the  land  and  so  far  a 
destruction  of  its  value.  In  this  respect  it  is  a  very  differ- 
ent thing  from  pledging  the  land  for  aid  in  construction  of 
the  road,  subject  of  course  to  all  the  conditions  of  the  act 
and  the  contingency  of  the  corporation's  compliance  there- 
with. And  even  this,  it  was  assumed,  could  not  be  done 
without  the  consent  of  congress,  wherefore  the  joint  resolu- 
tion of  May  31, 1870  (16  Stats.  378),  was  passed,  authorizing 
the  company  to  mortgage  the  land,  to  secure  the  payment 
of  its  bonds,  to  be  used  in  the  construction  of  the  road. 

The  case  of  Buitz  v.  The  Northern  Pacific  Railway  Company 
(7  S.  G.  Bep.  100),  lately  decided  by  the  supreme  conrt,  is 
relied  on  by  the  defendants  as  authority  for  the  proposition 
that  the  act  of  July  2,  1864,  is  an  unqualified  present  grant 
of  the  odd  sections  included  therein,  whether  earned  or 
unearned. 

There  is  language,  in  the  opinion  of  the  court,  which, 
abstracted  from  its  surroundings,  may  be  so  construed. 
But  I  am  not  prepared  to  admit,  however,  that  the  case  goes 
so  far. 

The  controversy  was  for  the  possession  of  a  tract  of  land 
within  the  limits  of  the  grant  to  the  corporation  and 
coterminous  with  a  constructed  section  of  its  road.  Peronto, 
Battz's  testate,  claimed  the  land  under  the  pre-emption  act, 
alleging  a  settlement  thereon  on  October  6,  1871,  and  the 
corporation  claimed  it  under  the  act  of  July  2,  1864,  and 
brought  suit  to  recover  the  possession  of  the  same.  At  the 
date  of  the  act  the  land  was  in  the  occnpation  of  Indian 
tribes,  whose  title  was  extinguished  by  an  agreement  with 
the  secretary  of  the  interior  on  June  19,  1873,  which  act 
was  approved  by  congress  on  June  22,  1874.  In  the  fall  of 
1871  the  corporation  commenced  the  construction  of  its 
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road  ooterminoas  with  the  land  in  question,  and  in  Jane, 

1872,  the  same  was  completed.  On  February  21,  1872,  the 
corporation  filed  in  the  proper  office  a  map  of  the  general 
route  of  its  road  in  this  locality,  and  on  May  26, 1873,  filed 
a  map  of  the  definite  location  of  the  same.     On  August  11, 

1873,  and  within  three  months  from  the  filing  of  the  plat  of 
the  survey  of  the  township  in  the  local  land  office,  Peronto 
presented  to  the  register  and  receiver  his  declaratory  state- 
ment as  a  pre-emptor  for  this  land,  which  they  refused  to 
receive,  because  the  land  belonged  to  the  corporation;  and 
on  appeal  to  the  commisaioner,  and  thence  to  the  secretary 
of  the  interior,  their  action  was  approved. 

The  court  held  that  the  grant  to  the  corporation  included 
the  lands  then  occupied  by  the  Indians,  subject  to  such 
occupation,  until  terminated  by  congress;  that  Peronto  had 
no  valid  claim  to  the  land  in  controversy,  and  that  the  same 
belonged  to  the  corporation,  on  two  grounds:  (1)  That  the 
Indian  title  to  the  land  was  not  extinguished  when  Peronto 
commenced  his  settlement,  and  before  he  made  his  declara- 
tory statement,  August  11,  1873 — the  corporation  had  filed 
the  definite  location  of  its  route.  May  26,  1873— -whereupon 
its  right  immediately  attached  to  the  premises;  (2)  on  the 
filing  of  the  map  of  the  line  of  general  route  of  the  road, 
February  21,  1872,  by  operation  of  section  6  of  the  act  of 
1864,  the  odd  sections  for  forty  miles  on  either  side  of  said 
line  were  then  withdrawn  from  sale  or  pre-emption  and 
reserved  for  the  construction  of  the  road. 

In  short,  the  occupation  of  Peronto,  prior  to  the  filing  of 
these  maps  of  either  general  or  definite  location  of  the  route  of 
the  road,  could  avail  him  nothing,  as  the  land  was  not  open 
to  pre-emption,  because  the  Indian  title  was  not  then  extin- 
guished; and  on  the  filing  of  the  first  map,  the  land  was 
specially  withdrawn  from  sale  or  pre-emption  irrespective  of 
the  Indian  title,  and  on  the  filing  of  the  second  one  the  right 
of  the  corporation  at  once  attached  thereto. 

I  have  thus  been  at  some  pains  to  state  fully  the  circum- 
stances and  grounds  of  this  decision,  and  I  do  not  perceive 
any  conflict  between  it  and  the  decision  in  UnUed  Staiea  v. 
Childera,  in  which  it  was  held  (176)  that  the  legal  title  to 
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the  unearned  portions  of  the  grant  was  still  in  the  United 
States. 
Two  points  are  clearly  decided  in  BtUtz  ▼.  The  Northern 

1.  From  the  filing  of  the  map  of  general  route,  the  odd 
sections  within  the  limits  of  the  grant  are  withdrawn  from 
sale  or  pre-emption;  and 

2.  The  grant  to  the  corporation,  so  far  and  fast  as  the 
lands  are  earned  by  the  construction  of  the  road,  becomes 
absolute  and  unqualified. 

And  it  may  also  be  well  implied  from  the  decision  that 
when  the  right  to  any  odd  section  within  the  limits  of  the 
grant  has  finally  vested  in  the  corporation  by  reason  of  the 
construction  and  acceptance  of  any  portion  of  the  road,  the 
same  will  relate  back  to  the  time  of  filing  the  map  of  general 
route,  the  initiative  step  in  the  process  of  complying  with 
the  act;  and  the  patent  to  which  the  corporation  is  then 
entitled  may,  for  all  practical  purposes,  be  deemed  to  have 
issued.     At  least,  in  my  judgment,  such  is  the  law. 

But  whatever  might  be  inferred  from  some  general  expres- 
sions in  the  opinion  of  the  coart,  I  do  not  think  that  the  case 
decides  that  the  corporation  has  any  such  right  to  or  interest 
in  the  unearned  lands  as  authorizes  it  to  waste  the  same  by 
disposing  of  the  timber  thereon. 

In  the  consideration  of  this  question,  no  weight  has  been 
given  to  the  fact  that  the  time  within  which  the  corporation 
was  required  to  complete  the  road  had  elapsed  before  the 
license  to  cut  and  remove  this  timber  was  given  to  the 
defendants,  or  that  it  is  so  generally  understood  as  to  be 
taken  for  granted  that  the  Northern  Pacific  does  not  in- 
tend to  construct  the  road  between  Portland  and  Wallula 
junction. 

For  any  fault  or  delay  in  complying  with  the  conditions 
of  the  grant,  congress  has  reserved  to  itself  (sections  8  and 
9,  act  of  1864)  the  power  to  act,  and  until  it  does  the  courts 
cannot  take  cognizance  of  the  same. 

The  grant  on  this  division  of  the  route  ought  long  since 
to  have  been  resumed  and  in  some  way  applied  to  the 
construction  of  the  road  or  restored  to  the  public  domain. 
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And  in  all  probability  this  latter  disposition  would  have 
been  made  of  the  matter  ere  this,  but  for  the  irrational 
oondnot  of  certain  persons  in  congress,  who  stubbornly  insist 
that  no  part  of  the  grant  west  of  the  Missouri  river  shall  be 
forfeited,  anless  the  bill  includes  the  earned  as  well  as  the 
unearned  lands. 

On  the  whole,  my  conclusion  is  that  the  demurrer  to  this 
defense  is  well  taken,  and  that  it  must  be  sustained. 

Same  t;.  Same. 

Deadt,  J.  This  case  was  argued  and  submitted  with  the 
foregoing  one. 

It  is  alleged  in  the  complaint  that  on  May  1,  1883,  and 
divers  days  since,  the  defendants  cut  and  removed  from  the 
public  lands  of  the  United  States,  to  wit:  the  west  half 
of  section  thirteen,  of  township  three  north,  of  range  nine 
east,  of  the  Wallamet  meridian,  situate  in  Washington 
territory,  six  hundred  trees,  and  cut  the  same  into  cord- 
wood,  to  wit:  three  thousand  cords,  of  the  value  of  seven 
thousand  five  hundred  dollars,  and  wrongfully  converted 
the  same  to  their  own  use,  to  the  damage  of  the  plaintiff 
seven  thousand  five  hundred  dollars. 

The  defenses  are  similar  to  those  made  in  the  foregoing 
case,  to  wit:  denials,  a  license  from  the  Northern  Pacific 
Bailway  Company,  and  the  cutting  was  done  in  good  faith. 
In  the  second  defense,  it  is  alleged  that  the  premises  are 
within  the  limits  of  the  grant  to  the  Northern  Pacific  on  the 
line  of  its  general  route  between  Portland  and  Wallula  junc- 
tion, and  that  acting  under  a  license  from  said  corporation, 
they  cut  and  removed  from  said  half  section  not  more  than 
one  thousand  eight  hundred  cords  of  wood,  of  no  greater 
value,  when  standing  in  the  tree,  than  ten  cents  a  cord. 

The  demurrer  to  the  defenses  of  good  faith  is  overruled 
and  sustained  to  that  of  license  from  the  Northern  Pacific. 
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Otto  Nelson  v.  The  United  States. 

ClBCUIT  COUBT,    DiSTEIOT  OP   ObEGON. 

Mabgh  11,  1887. 

1.  TsBBTTOBT  ov  THE  Unitsd  Statbb. — The  power  oonf erred  by  the  constitn- 
tion  on  the  goTemment  of  the  United  States  to  make  war  and  treaties, 
implies  the  power  to  acquire  territory,  either  by  conquest  or  treaty;  i^nd 
the  power  to  goTem  snch  territory  until  it  is  fit  to  be  admitted  into  the 
Union  as  a  state,  results  from  the  acquisition  thereof. 

1i.  Idem — Fowib  of  Gonoskbs.— The  power  of  congress  oyer  a  territory  of  the 
United  States  extends  to  all  rightful  subjects  and  methods  of  legislation 
not  denied  to  it  by  the  constitution  and  consistent  with  the  spirit  and 
genius  of  the  same  and  the  purpose  for  which  such  territory  may  haye 
been  acquired. 

3.  Alaska.. — Congress  has  power,  in  its  discretion,  to  prohibit  the  importa- 

tion, manufacture  and  sale  of  intoxicating  liquors  in  the  district  of 
Alaska,  and  to  make  the  yiolation  of  such  prohibition  a  crime  punishable 
by  fine  and  imprisonment. 

4.  Indxctment — ^ExoxpnoN  in  Statute. — ^As  a  rule,  an  exception  in  a  statute 

by  which  certain  particulars  are  withdrawn  from  the  operation  of  its 
enacting  clause  defining  a  crime  concerning  a  class  or  spedes,  consti- 
tutes no  part  of  the  definition  of  such  crime,  whether  placed  near  to  or 
remote  from  such  enacting  clause;  and  an  indictment  charging  a  person 
with  the  yiolation  of  such  statute  need  not  negatiye  such  exception. 

5.  Idem. — It  is  not  necessary  in  an  indictment  for  the  yiolation  of  section  14 

of  the  act  of  May  17,  1884,  by  the  sale  of  intoxicating  liquor  in  the 
district  of  Alaska,  to  allege  that  such  sale  was  not  made  for  mechanical, 
medicinal  or  scientific  purposes;  bat  the  same  must  be  shown,  if  at  all, 
as  a  defense. 

6.  iMDicncEifr— Name  or  Fubghasbb.— In  an  indictment  for  the  violation  of 

section  14  aforesaid,  the  name  of  the  purchaser,  if  known,  ought  to  be 
alleged,  as  a  conyenient  means  of  identifying  the  transaction,  but  the 
omission  to  do  so  is  not  sufioient  cause  for  the  reyersal  of  the  judgment 
on  error. 

Before  Deadt,  District  Judge. 
Mr.  G.  0.  Oammans,  for  the  plaintiff. 
Mr.  Lewis  L,  McArthur,  for  the  defendant. 

Deady,  J.  This  case  comes  here  on  a  writ  of  error  to 
the  district  conrt  for  the  district  ot  Alaska,  pursuant  to 
section  7  of  the  act  of  May  17, 1884  (23  Stats.  24),  concerning 
*'  a  civil  government  for  Alaska." 

It  appears  from  the  record  that  on  May  26,  1886,  the 


286  Nelson  v.  The  United  States,  [Cir.  Ct. 

Opinion  of  the  Conrt — Deadjf  J.  [March, 

grand  jary  for  the  district  of  Alaska,  on  their  oaths,  did 
present  that  the  plaintiff  in  error,  on  January  2,  1886,  did, 
'^at  the  town  of  Sitka,  within  said  district,  sell  one  pint  of 
brandy,  one  pint  of  wine,  one  pint  of  whisky,  one  pint  of 
beer,  contrary  to  the  statute  of  the  United  States  in  snch 
cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States." 

On  Jnly  23d  the  accused  demurred  to  the  indictment,  and 
for  cause  of  demurrer  alleged  that:  (1)  The  statute  said  to 
be  violated  is  unconstitutional  and  void;  (2)  the  indictment 
does  not  state  facts  sufficient  to  constitute  a  crime  under  the 
statute,  which  demurrer  was,  on  September  6th,  overruled 
by  the  court. 

On  September  10th  the  accused  pleaded  not  guilty  to  the 
indictment,  and  waived  a  trial  with  a  jury,  whereupon  he  was 
tried  by  the  court  and  found  guilty,  and  sentenced  to 
imprisonment  for  the  term  of  forty-eight  hours. 

There  is  ako  a  bill  of  exceptions  in  the  record  containing 
the  same  facts.  This  is  altogether  irregular  and  unneces- 
sary. The  office  of  a  bill  of  exceptions  is  only  to  reduce  to 
writing  and  put  on  record  some  action  of  the  court  involving 
a  question  of  law,  as  the  admission  or  rejection  of  evidence, 
or  a  direction  to  the  jury,  that  ordinarily  transpires  in  pais, 
and  to  which  the  party  obtaining  the  same  took  exceptions 
at  the  time.  But  an  act  of  the  court,  such  as  an  order  or 
judgment  which  in  the  due  and  usual  course  of  its  procedure 
is  entered  in  its  records,  need  not  be  excepted  to,  by  the 
party  against  whom  the  same  is  made  or  given,  and  there- 
fore is  not  the  subject  of  a  bill  of  exceptions.  (Or.  Code  of 
0.  P.,  sees.  227-230;  3  Black.  372;  Stats.  Westm.  2,  13ed.I, 
ch.  31.) 

There  is  a  provision  in  the  act  of  March  3, 1879  (20  Stats. 
354),  allowing  a  writ  of  error  from  the  circuit  to  the  district 
court  in  certain  criminal  cases,  allowing  a  defendant,  ''feel- 
ing himself  aggrieved  by  a  decision  of  a  district  court/' 
to  except  thereto  and  tender  a  bill  of  exceptions,  which 
being  settled  and  signed  shall  become  a  part  of  the  record. 
By  section  7  of  the  act  of  1884,  jurisdiction  is  given  to  this 
court  of  writs  of  error  to  the  district  court  of  Alaska  in  the 
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criminal  oases  mentioned  in  the  act  of  1879.  But  the  pro- 
yision  in  section  1  of  the  latter  act,  concerning  the  tender 
and  allowance  of  a  bill  of  exceptions  in  a  district  court  of 
the  United  States,  is  not  made  applicable  to  proceedings  in 
the  district  court  of  Alaska.  Besides,  the  language  of  this 
section  is  very  inartificial,  and  must  be  construed,  even  in 
the  district  courts,  where  it  applies,  so  that  the  "  decision  " 
of  the  court  to  which  the  defendant  may  except  only  includes 
such  rulings  or  directions  as  would  not,  in  the  ordinary 
course  of  proceedure,  otherwise  appear  of  record.  There- 
fore it  does  not  apply  to  the  judgment  of  the  court  imposing 
punishment  on  the  defendant. 

It  also  appears  from  the  record  that  the  accused  prayed 
an  appeal  to  this  court,  and  filed  an  affidavit  and  bond 
therefor,  and  to  procure  a  supersedeas.  No  *'  appeal  "  lies 
to  this  court  from  the  judgment  of  the  district  court  of 
Alaska.  It  can  only  review  the  judgments  of  said  court  in 
criminal  cases  on  a  writ  of  error,  which  must  be  allowed  by 
the  circuit  judge  or  justice,  who  may  order  a  stay  of  pro- 
ceedings thereon  and  take  a  bond  that  the  same  will  be 
prosecuted  to  effect,  and  the  defendant  will  abide  the  judg- 
ment of  the  circuit  court  thereon.     (Act  of  1879.) 

The  indictment  in  this  case  is  found  under  section  14  of 
the  act  of  1884,  supra,  providing  a  civil  government  for 
Alaska.  It  enacts:  ''That  the  provisions  of  chapter  three 
of  title  twenty-three  of  the  revised  statutes  of  the  United 
States,  relating  to  the  unorganized  territory  of  Alaska,  shall 
remain  in  full  force,  except  as  herein  specially  or  otherwise 
provided;  and  the  importation,  manufacture  and  sale  of 
intoxicating  liquors  in  said  district,  except  for  medicinal,  me- 
chanical and  scientific  purposes,  is  hereby  prohibited,  under 
the  penalties  which  are  provided  in  section  1955  of  the 
revised  statutes  for  the  wrongful  importation  of  distilled 
spirits.  And  the  president  of  the  United  States  shall  make 
such  regulations  as  are  necessary  to  carry  out  the  provisions 
of  this  section." 

By  section  1955  of  the  revised  statutes  (sec.  4,  act  of  July, 
1868),  the  president  was  given  power  to  "  restrict  and  regu- 
late, or  to  prohibit  the  importation  and  use    ^    ^    ^    of 
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distilled  spirits  into  and  within  the  territory  of  Alaska. 
*  ^  ^  And  any  person  violating  sach  regulations  shall 
be  fined  not  more  than  five  handred  dollars,  or  imprison- 
ment not  more  than  six  months." 

In  Untied  States  v.  Stephens  (8  Sawy.  119)  this  conrt  held, 
that  as  the  law  then  (1882)  was,  the  introdaotion  of  spirit- 
uous liquors  and  wine  into  Alaska  was  ''absolutely  prohib- 
ited, subject  to  the  power  of  the  war  department  to  permit 
the  same  for  the  use  of  the  army,  and  the  power  of  the 
president  to  permit  the  introduction  of  distilled  spirits,  but 
not  wine,  for  any  purpose." 

The  errors  assigned  on  the  record  are:  (1)  The  act  of  1884 
is  void  (a)  for  want  of  power  in  congress  to  pass  it,  and 
(b)  because  it  does  not  apply  to  all  the  territories  alike. 
(2)  The  indictment  does  not  state  facts  sufficient  to  consti- 
tute a  crime,  (a)  because  it  does  not  show  that  the  alleged 
sale  was  not  within  the  exception  in  the  statute,  allowing 
intoxicating  liquor  to  be  sold  ''for  medicinal,  mechanical  and 
scientific  purposes,"  and  (h)  it  does  not  state  the  name  of 
the  purchaser,  or  allege  that  the  same  was  to  the  grand  jury 
unknown. 

The  national  constitution  confers  on  the  United  States, 
absolutely,  the  power  to  make  war  and  to  make  treaties 
(Art.  I,  sec.  8;  Art.  II,  sec.  2;  Art.  VI,  sec.  1),  and  this 
necessarily  implies  the  power  to  acquire  territory  either  by 
conquest  or  treaty.  {Am.  Ins.  Co.  v.  Canter^  1  Pet.  642; 
Scott  V.  Sand/ordy  19  How.  443;  2  Story  Oon.,  sec.  1324.) 

The  power  of  congress  to  legislate  for  a  territory  of  the 
United  States  results  necessarily  from  the  power  to  acquire 
the  same. 

The  power  to  enlarge  the  number  and  limits  of  the  United 
States,  by  the  admission  of  new  states  into  the  union,  is 
also  expressly  given  to  congress.  (Art.  lY,  sec.  3.)  In  the 
construction  of  this  power,  it  has  been  practically  held, 
to  authorize  the  acquisition  of  territory  not  then  qualified 
for  such  admission,  and  the  government  of  the  same  by  con- 
gress, in  the  meantime,  and  until  it  is  deemed  fitted  there- 
for. (ScoU  V.  Stand  ford,  19  How.  447;  2  Story  Con.,  sec. 
1324.) 
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In  the  exercise  of  this  power,  however,  congress  cannot 
do  or  authorize  any  act  or  pass  any  law  forbidden  by  the 
constitution — as  suspending  the  writ  of  habeas  corpus  in  time 
of  peace,  passing  a  bill  of  attainder  or  ex  post  facto  law 
(Art.  I,  sec.  9.),  quartering  a  soldier  in  a  house  without  the 
consent  of  the  owner  in  time  of  peace,  making  a  law  respect- 
ing an  establishment  of  religion  (I  and  III  Amend.),  and 
others.  But  it  may  exercise  any  legislative  power  not 
expressly  forbidden  to  it  by  the  constitution;  and  to  this 
there  may  be  a  further  limit,  that  the  same  shall  not  be 
inconsistent  with  the  general  spirit  and  genius  of  that 
instrument,  nor  contrary  to  the  purpose  for  which  territory 
may  be  acquired. 

Subject  to  these  limitations,  the  manner  in  which  this 
power  shall  be  exercised  rests  in  the  discretion  of  congress. 
It  may  legislate  for  the  territory  directly  and  in  detail.  It 
may  confide  the  government  of  the  same,  with  or  without 
special  limitation,  to  a  council  or  commission  of  its  own 
selection,  or  it  may  provide  what  is  known  as  a  territorial 
government,  in  which  the  ordinary  powers  of  legislation 
shall  be  confided  to  an  assembly  chosen  by  the  residents  or 
some  portion  or  class  of  them. 

From  these  premises  the  right  of  congress  to  pass  a  law 
forbidding  the  importation,  manufacture  or  sale  of  intoxica- 
ting liquor  in  Alaska,  follows  as  a  necessary  conclusion. 
The  question  is  too  plain  for  argument.  The  passage  of 
such  an  act  is  not  expressly  forbidden  by  the  constitution. 
The  matter  of  such  prohibition  is  a  rightful  subject  of  leg- 
islation— that  is,  it  belongs  to  the  domain  of  legislation. 
The  territorial  state  is  one  of  pupilage  at  best  and  may 
include  the  mere  child  as  well  as  the  adolescent  youth.  In 
the  government  of  a  territory  congress  may  and  should  take 
into  consideration  the  situation  of  the  same  and  particularly 
the  number,  character  and  condition  of  the  population. 

Alaska  is  an  extensive,  remote  and  unsettled  district. 
The  great  bulk  of  the  population  are  natives.  They  belong, 
socially  and  intellectually,  to  the  class  of  people  from  whom 
it  has  always  been  the  policy  of  the  government  to  exclude 
intoxicating  liquors;  and  it  is  something  of    a  problem 
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whether  the  settled  popalation  will  ever  inolade  any  number 
of  people,  except  these  natives  and  their  descendants. 

But  be  that  as  it  may,  and  even  supposing  that  the  popu- 
lation of  the  district  was  not  Indian,  but  white,  congress  in 
its  discretion  would  have  the  same  right  to  forbid  the  manu- 
facture and  sale  of  intoxicating  liquors  therein.  During  its 
minority  the  territory,  in  this  as  well  as  in  other  respects,  is 
yery  properly  in  conp^ressional  leading  strings.  As  Chief 
Justice  Marshal  said  in  American  Insurance  Company  y. 
Canter  (1  Pet.  646)  ''in  legislating  for  them  (the  territories) 
congress  exercises  the  combined  powers  of  the  general  and 
of  a  stategoyemment." 

It  also  follows  from  these  premises,  that  congress  may 
legislate  for  each  and  any  of  the  territories,  specially  and 
according  to  what  may  be  deemod  its  particular  needs,  and 
therefore  the  act  of  1884  is  not  invalid,  because  it  only 
applies  to  the  district  of  Alaska. 

No  particular  question  was  made  on  the  argument  as  to 
the  scope  and  effect  of  the  act.  But  as  it  covers  the  whole 
ground,  the  most  reasonable  conclusion  is  that  it  supersedes 
or  repeals  all  former  laws  on  the  subject  of  intoxicating 
liquors  in  Alaska. 

The  importation,  manufacture  and  sale  of  intoxicating 
liquors  is  therefore  positively  forbidden  in  Alaska,  under  a 
penalty  of  a  fine  of  not  more  than  five  hundred  dollars  and 
six  months  imprisonment,  except  for  mechanical,  medicinal 
and  scientific  purposes,  concerning  which  latter,  the  president 
is  authorized  to  make  proper  regulations. 

Is  the  indictment  bad  because  it  does  not  negative  the 
exception  in  the  statute  and  allege  that  the  selling  in  ques- 
tion was  not  for  mechanical,  medicinal  or  scientific  purposes? 
It  is  commonly  said,  that  if  the  exception  is  contained  in 
the  enacting  clause  of  the  statute,  the  indictment  must  show 
that  the  accused  is  not  within  it;  but  if  it  is  found  in  a  sub- 
sequent clause  or  statute,  then  it  is  a  matter  of  defense,  to 
be  shown  by  the  accused.  (Bish.  C.  P.,  sec.  635;  Whar. 
Grim.  P.  and  P.  sees.  240,  631;  U,  S.  v.  Cook,  17  Wall. 
173;  Commonwealik  v.  Hart,  11  Cush.  130.)  The  enacting 
clause  in  a  statute  is  the  one  that  follows  the  words  *^  Be  it 
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enacted/'  eto.  Bnt  what  is  a  "clause"  of  a  statute  in  the 
sense  of  the  rule  is  not  so  easily  defined.  (Bish.  0.  P.  sec. 
634.)  Strictly  speaking,  I  think  the  exception  in  this 
act  is  within  the  enacting  clause — the  clause  prohibiting 
the  importation,  manufacture  and  sale  of  intoxicating  liquors 
in  the  district  of  Alaska.  But  the  rule  is  materially  modi- 
fied in  United  States  v.  Cook^  aupra^  wherein  it  is  held,  that 
if  the  exception  is  in  the  enacting  clause  and  is  also  "so 
incorporated  with  the  language  defining  the  offense,  that 
the  ingredients  of  the  offense  cannot  be  accurately  and 
clearly  described  if  the  exception  is  omitted,"  then,  but  not 
otherwise,  the  indictment  must  allege  enough  to  show  that 
the  accused  is  not  within  the  exception. 

There  are  cases  which  decide  that  an  exception  like  this 
should  be  negatived  in  the  indictment.  But  in  my  judg- 
ment they  are  more  distinguished  for  verbal  dialectics  than 
good  sense,  and  are  better  calculated  to  puzzle  and  pervert, 
than  to  promote  the  administration  of  justice. 

As  a  rule  an  exception  in  a  statute,  by  which  certain  par- 
ticulars are  withdrawn  from  or  excepted  out  of  the  opera- 
tion of  the  enacting  clause  thereof,  defining  a  crime  con- 
cerning a  class  or  species,  constitutes  no  part  of  the  defini- 
tion of  such  crime,  whether  placed  close  to  or  remote  from 
such  enacting  clause.  And  whenever  a  person  accused  of 
the  commission  of  such  a  crime,  claims  to  be  within  such 
exception,  it  is  more  logical  and  convenient  that  he  should 
aver  and  prove  the  fact,  than  that  the  prosecutor  should  antici- 
pate such  defense  and  deny  it. 

The  act  constituting  the  offense  in  this  case,  is  the  sale  of 
intoxicating  liquors  in  Alaska.  This  can  be,  and  is,  stated 
distinctly  without  any  reference  to  the  exception.  No  mere 
act  of  selling  is  excepted  from  the  general  prohibition  of 
the  act,  but  only  a  selling  for  a  particular  purpose.  Now  this 
is  a  matter  peculiarly  within  the  knowledge  of  the  accused, 
and  one  which  he  may,  if  there  is  any  dispute  about  it,  be 
justly  required  to  show  as  a  defense. 

And  this  is  in  harmony  with  the  reason  of  the  rule,  that 
an  exception  which  is  a  part  of  the  enacting  clause  must  be 
negatived  in  the  indictment,  but  otherwise  not,  as  found  in 
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Whartons  Criminal  Pleadiogs  and  Practice,  section  241. 
In  speaking  of  it  he  says,  that  although  sometimes  called 
''crade*'or  ''artificial,"  yef  in  point  of  fact  it  serves  to 
symbolize  a  germinal  point  of  discrimination**  which  is 
this:  Does  the  statute  create  a  "general"  offense,  or  one 
limited  to  particular  persons  or  conditions?  In  the  first 
case,  the  exception  need  not  be  negatived,  and  in  the  latter 
it  must  be.  For  instance,  a  statute  prohibits,  first,  all  sales 
of  alcohol,  and  then  excepts  from  the  prohibition,  sales  for 
medicinal  purposes.  Here  the  evident  purpose  of  the 
statute  is  to  prohibit  the  sale  of  alcohol  generally,  and  the 
permitted  exception  need  not  be  negatived  in  an  item  charg- 
ing a  violation  thereof. 

On  the  contrary,  where  a  statute  prohibits  the  sale  of 
intoxicating  liquor  without  a  license  or  by  any  one  except  a 
person  duly  licensed  therefor,  it  is  manifest  that  the  statute 
was  not  passed  for  the  purpose  of  preventing  the  sale  of 
such  liquor  generally,  but  only  under  particular  conditions 
or  circumstances,  namely,  without  a  license.  And  therefore 
an  indictment  charging  a  person  with  a  violation  of  the 
statute  must  allege  that  the  sale  was  made  without  a  license. 

In  my  judgment  the  indictment  is  sufficient  in  this  par- 
ticular. The  purpose  of  the  statute  is  to  prohibit  the  sale 
of  intoxicating  liquors  in  the  district  of  Alaska,  generally, 
and  the  exception  in  favor  of  sales  for  particular  purposes, 
need  not  be  noticed  in  an  indictment  for  its  violation. 

As  to  the  last  assignment  of  error — the  failure  to  name 
the  vendee  of  the  liquor  in  the  indictment — the  authorities 
are  not  agreed  on  the  question.  (Bish.  Stat.  Grimes,  sec. 
1037;  2  Whar.  0.  L.  sec.  1510.)  The  last  author  says 
that  the  prevalent  opinion  is,  that  in  an  indictment  for 
selling  spirituous  liquors  in  small  measure  contrary  to  law 
the  name  of  the  vendor  need  not  be  mentioned.  But  both 
authors  incline  to  the  opinion  that,  on  principle,  the  name 
ought  to  be  given,  if  known,  and  if  not  known  that  fact 
ought  to  be  averred,  as  an  excuse  for  the  omission;  and,  in 
tny  judgment,  such  is  the  better  practice.  But  I  do  not 
think  this  omission  is  a  matter  that  can  be  alleged  here  as 
error. 
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The  name  can  only  be  requived  for  the  more  convenient 
identification  of  the  transaction.  It  is  not  a  necessary 
ingredient  of  the  offense,  particularly  where  the  prohibition 
to  sell  is  general,  irrespective  of  persons.  If  it  was  a  case 
of  prohibition  to  sell  to  a  particular  person  or  class  of  per- 
sons, as  a  woman  or  minors,  there  would  be  more  reason 
for  holding  that  the  name  of  the  person  to  whom  the  sale 
was  made  is  a  necessary  part  of  the  statement  of  the  offense. 

It  should  also  be  remembered  that  by  section  7  of  the  act 
of  1884  (23  Stats.  25),  the  Oregon  code  of  criminal  prooe- 
'  dure  is  in  force  in  the  district  of  Alaska,  except  where  con- 
gress has  othewise  provided,  and  that  the  proceedings  in 
this  case  were  had  thereunder.  By  section  80  thereof  it  is 
declared  that  ''the  indictment  is  sufficient  if  it  can  be 
understood  therefrom  "  (1)  that  the  act  charged  as  a  crime 
**  is  clearly  and  distinctly  set  forth,  in  ordinary  and  concise 
language  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended;"  and  (2)  that  such 
act  "is  stated  with  such  a  degree  of  certainly  as  to  enable 
the  court  to  pronounce  judgment  upon  a  conviction  accord- 
ing to  the  right  of  the  case." 

The  judgment  of  the  district  court  is  affirmed. 


D.  W.  BouLDiN  IT  AL.  V.  Thomas  S.  Phelps. 

Cmourr  Coubt,  Nobthebn  Distbigt  of  Califobnia. 

March  28,  1887. 

1.  PowxB  or  THi  GoTisNOB  ov  Galitobmli.  to  Gbaitt  Lands. — The  gOY- 
enor  of  CaUfoniia,  after  the  passage  of  the  colonization  law  of  1824,  and 
the  issue  of  the  regulations  of  1828,  and  prior  to  the  acquisition  of  Oali- 
fomia,  by  the  United  States,  had  no  power  to  make  grants  of  public 
lands,  except  in  the  manner  and  npon  the  terms  and  conditions  expressed 
in  that  law  and  those  regulations. 

S.  Such  Powkb  will  not  bk  Pbbsumed.— Power  in  the  governor  to  make 
such  a  grant,  after  the  passage  of  that  law,  will  not  be  presumed  from 
the  fact  that  he  made  the  grant. 

8.  Thb  Coubtb  will  Taeb  Judicial  Noticb  of  the  laws  of  Mexico,  upon 
which  the  titles  to  lands  in  California  depended,  prior  to  the  cession  of 
California  to  the  United  States. 
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4.  Ths  Law  or  1824  and  tbm  Beoulationb  of  1828  were,  after  their  adoption, 
the  only  laws  in  force,  under  which  public  lands  in  OaJifomia  could  be 
granted  to  individuala  or  families. 

6.  QsAMT  WAS  MOT  AuTHOBizBD  BT  THS  DisPATOH  OF  1838.— If  the  grant  of 
Mare  island,  which  purports  to  haye  been  made  by  Qovemor  Alvarado 
to  Victor  Castro,  in  1841,  was  intended  to  be  made  under  the  authority 
of  the  dispatch  of  1838,  issued  by  the  goyemment  of  Mexico,  to  the  goy- 
emor  of  California,  it  is  yoid,  for  the  want  of  power  in  the  goyemor  to 
make  it  The  island  does  not  come  within  the  words  of  the  dispatch,  as 
it  is  not  a  "desert  island,  adjacent  to  the  department/' 

6.  It  is  also  Void,  because  it  was  not  made  with  the  concurrence  of  the 

departmental  assembly,  as  required  by  that  dispatch. 

7.  Thb  QsAirr  Cannot  bi  Sustainxd  undbb  the  Colonization  Law  of  1824, 

and  the  regulations  of  1828,  because,  there  is  no  sufficient  eyidence  of  its 
genuineness,  for  the  following,  among  other  reasons:  It  is  not  in  the 
usual  form  of  such  grants;  it  is  not  attested  by  the  secretary  of  state;  it 
la  not  upon  habilitated  paper;  it  has  none  of  the  usual  conditions  of  such 
grants;  it  is  not  recited  therein  that  it  was  made  in  exact  conformity  with 
the  proyisioDs  of  the  laws;  there  is  no  record  of  the  grant,  nor  any  note 
thereof  in  the  records  of  the  goyemment;  it  has  not  receiyed  the  approyal 
of  the  department  assembly,  nor  was  it  referred  to  the  department  assem- 
bly, by  the  goyemor;  juridical  possession  of  the  island  was  not  giyen. 

8.  JxTBiDiOAL  PosssssioN. — By  the  Mexican   system,   under  which  *  public 

lands  were  granted,  juridical  possession  constituted  the  inyestiture  of 
tiUe. 

9.  ApPBoyAL  BY  THE  Dbpabtmkntal  Assbmblt. — Under  that  system,  grants 

did  not  become  definitely  yalid,  until  they  had  receiyed  the  approyal  of 
the  departmental  assembly;  and  if  they  had  not  been  so  approyed  before 
the  cession  of  California,  they  could  be  made  perfect  titles  only  by  pro- 
ceedings under  the  act  of  congress  of  March  3,  1851. 

10.  Inchoate  Gbantb  must  bb  Pbesbntxd  fob  Confibmation. — An  inchoate 
grant,  was  required  by  the  act  of  congress,  to  be  presented  to  the  board 
of  land  commissioners,  for  confirmation,  by  parties  claiming  under  it; 
and  if  not  so  presented  by  them,  or  parties  under  whom  they  claim,  the 
land  as  to  them  is  deemed  public  land  of  the  United  States. 

11.  DeCBXE  of  CoNFIBlfATION  AND  PaTENT  InUBE  TO  THE   CoNFIBMEBS. — Tho 

decree  of  confirmation  rendered  by  the  board,  and  the  order  of  the  dis- 
trict court  that  a  decree  of  confirmation  be  entered,  will  inure  to  the 
confirmees  and  their  grantees,  and  not  to  parties  claiming  by  deriyatiye 
title  from  the  original  grantee  prior  to  the  confirmees. 

12.  The  Patent  Vests  the  Legal  Titlb.—A  decree  of  confirmation,  and  a 
patent  in  pursuance  of  it,  yests  the  legal  title  in  the  confirmees.  A  con- 
firmation without  a  patent,  does  not  yest  the  legal  title  in  any  one. 

18.  The  Legal  Title  PBsyAiLs  in  Ejectment.— In  ejectment  in  the  courts 
of  the  United  States,  the  legal  title  must  preyail,  as  against  a  mere 
equity. 
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14.  Lboal  Txtlx  in  Oabx  of  an  Inohoatx  G&a2«t.— The  grant  to  Castro  being 
inchoate,  and  not  definitely  valid,  the  legal  title  remained  in  the  United 
States. 

15.  EjEcncxNT  UPON  AN  Inghoats  Grant. — A  party  claiming  under  a  Mexican 
grant  of  an  imperfect  or  equitable  title,  cannot  maintain  ejectment  against 
another  party,  claiming  under  the  same  grant,  by  adverse  derivatiTe 
title,  who  has  presented  his  claim  and  had  it  confirmed,  whether  he 
acted  fraudulently  or  otherwise. 

16.  BiiiiEr  IN  Equity. — Parties  having  equitable  rights  as  against  the  pat- 
entees, can  enforce  them  only  by  a  bill  in  equity. 

17.  Thx  Gbant  bt  AiiVABAix)  TO  Gastbo  is  Yoib.— Satisfactory  evidence  is  not 
adduced  as  to  the  time  when  the  grant  was  made.  There  is  no  satisfac- 
tory evidence  that  the  grant  was  seen  by  any  one  prior  to  the  late  spring 
or  early  summer  of  1850.  There  is  no  evidence  in  the  Mexican  archives 
that  the  grant  was  issued;  nor  was  it  noted  in  the  Toma  de  Bason,  or  in 
the  Jimeno  or  Hartnell  index.  It  was  not  written  upon  habilitated  paper. 
It  was  written  upon  the  back  of  the  half  sheet  containing  the  preliminary 
permission  to  occupy  the  island.  It  is  in  the  handwriting  of  Alvarado. 
It  was  not  attested  by  the  secretary  of  state.  The  handwriting  of  the 
body  of  the  grant  and  the  signature  correspond  with  the  handwriting  of 
Alvarado  during  tfie  period  between  1843  and  1850,  and  not  with  his 
handwriting  prior  to  that  period.  It  was  written  with  a  steel  pen,  such 
pens  apparently  not  being  in  use  in  California  prior  to  1844.  It  con- 
tained the  phrase— as  translated — "Jdo  &y  (A«m  prMeTi^"  whichis  not 
found  in  any  Mexican  document  of  unquestioned  genuineness:  Heldy 
that  the  grant  was  not  executed  till  1850,  after  California  was  transferred 
to  the  United  States,  and  it  is,  therefore,  fraudulent  and  void. 

Before  Sawyer,  Circuit  Judge,  and  Hoffman,  District  Judge. 

Mr.  Geo.  Floumoy,  Mr.  L.  B.  Mtzner,  Mr.  L.  D.  McKissick. 
and  Mr,  J.  B.  Mhoon,  for  plaintiffs. 

Mr.  S.  O.  HUborn,  U.  S.  Dist.  Atty.,  for  the  defendants. 

Mr.  A.  L.  BJwdes,  for  the  United  States. 

By  the  Court,  Sawyer,  Circuit  Judge.  This  is  an  action 
to  recover  Mare  island,  embracing  between  five  and  six 
thousand  acres  of  land,  upon  which  are  situated  the  United 
States  navy  yard,  numerous  buildings  for  quarters  of  offi- 
cers and  employees  of  the  government,  a  government  hos- 
pital, magazines,  barracks,  and  other  works  erected  by  the 
United  States  at  an  expense,  in  the  aggregate,  of  several 
millions  of  dollars.  A  full  statement  of  the  facts  will  be 
necessary  to  a  proper  understanding  of  the  decision. 
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The  defendant,  at  the  time  the  action  was  commenced, 
was  commandant  of  the  navy  yard,  appointed  by  the  secre- 
tary of  the  navy,  and,  as  snch,  he  had  possession  and  con- 
trol of  the  island  for  the  United  States,  under  and  by  virtne 
of  his  authority,  as  commanding  officer  at  that  station.  He, 
personally,  claimed  no  possession,  right  or  interest  in  the 
island,  and  no  right,  or  interest^  other  than  for  the  United 
States,  as  an  officer  of  the  government. 

The  case  has  been  yery  deliberately,  carefully  and  ably 
tried  by  the  numerous  counsel  engaged,  whose  efforts  have 
been  fully  commensurate  with  the  importance  of  the  case, 
and  the  vast  interests  involved. 

The  plaintiffis  claim  title,  under  a  Mexican  grant,  alleged 
to  have  been  made  of  the  island  by  governor  Alyarado,  on 
May  20,  1841,  to  Yitcor  Castro,  and  intermediate  convey- 
ances from  Castro  to  themselves.  Plaintiffs  first  introduced 
in  evidence,  a  petition  by  Castro  to  the  /'  Senor  Prefect  of 
the  first  district,"  asking  a  grant  of  the  island,  with  a  mar- 
ginal reference  for  information;  which  petition  and  refer- 
ence are  dated  October  30,  1840;  the  report  to  the  prefect 
thereon,  by  Peralta,  justice  of  the  peace,  dated  November  4, 
1840;  the  further  report  of  the  prefecture  to  the  governor  by 
Jose  Y.  Castro,  dated  November  14, 1840;  and  a  permission 
to  occupy,  signed  by  Jimeno,  governor  ad  interim,  dated 
October  31,  1840.  A  translation  of  the  petition,  order  of 
reference,  in/orme,  and  permission  to  occupy,  is  in  the 
words  and  figures  following: 

'*  ExPEDDENTE.     (Translation.) 
''  Stamp  3o.  2  Beales. 

''  Provisionally  authorized  by  the  maritime  custom  house 
of  the  port  of  Monterey,  in  the  department  of  the  Calif or- 
nias,  for  the  years  1840  and  1841. 
"Alvarado.  Atonio  Maria  Osio. 
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'^Senor  Prefect  of  the  first  distriot: 
^y  'SJose  Victor  Castro,  a  native  of,  and  resident 

in,  this  department,  before  the  known  justification 
of  yonr  excellency,  as  is  proper  and  lawful,  pre- 
gj«JJ*a^  sents  himself  and  represents,  that  it  being  well 
pmmws      known    that   we,   generally,    every   year,   receive 
^oe*©/***  iiijiiries  from  the  Indians  by  robberies,  etc.,  and, 
SfnffoStto  *®  ^  ^*^®  ^^  secure  place  to  put  my  little  stock,  I 
if'thenid    ^^™  under  the  necessity  of  coming  to  the  goodness 
{trilmd^hiob  ®'  y^^^  excellency;   and  as  there  is  an  adjacent 
vSS?         island  in  the  bay  of  San  Francisco,  called  '  Isla  de 
^J^*«^  la  Yegua,'  which  has  no  owner,  of  asking  that  it 
yj^^   may  be  granted  to  me  for  depositing  my  said  stock, 
£!d«his       where  it  will  be  safe  from  the  injuries  which  hap- 
wtaSi^fOT  P®^  '^^^  ®*^^  Indians.    I  know,  senor,  that  it  will 
^»cM<m.      make  me  some  expense  to  pass  over  to  said  island 
my  small  property;  but  I  will  do  it  all  with  pleas- 
ure in  order  to  secure  what  little  remains  to  me. 
''  Wherefore,  I  beg  and  pray  that  you  will  be  so  good  as 
to  decree  in  favor  of  the  petitioner,  swearing,  etc. 

"Jose  Viotob  Oasteo. 
"Monterey,  Oct.  30,  1840." 

"In  virtue  of  the  superior  decreto,  which  precedes  of 
Senor  Prefect  Don  Jose  Castro,  which  you  have  been  so 
good  as  to  send  to  me  on  the  petition  for  the  island  called 
de  la  Yegua,  I  ought  to  say  that  said  island  belongs  rather 
to  the  coast  of  San  Solano,  rather  than  to  that  of  San  Pablo, 
and  that  to  the  present  time,  it  is  vacant,  and  this  authority, 
does  not  know  as  any  citizen  has  ever  pretended  to  it.  This 
is  what  I  ought  to  say  in  compliance  with  what  is  asked  of 
me,  God  and  liberty. 

"  Bancho  of  San  Antonio,  November  4,  1840. 

"  Ygnaoio  Peralta. 

''  Most  excellent,  Senor  Governor,  having  seen  the  con- 
tents of  this  petition  and  the  report  of  the  justice  of  the 
peace  of  Contra  Costa,  and  all  else  presented,  tixe  prefecture 
reports  that  the  petitioner  possesses  the  legal  requisites  to 
entitle  him  to  be  attended  to  and  that  the  island  asked  for, 
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called  la  Yegua^  is  yacant  without  any  person  pretending  to 
it,  leaving  the  matter  to  your  exoellency's  pleasure. 
*'  San  Juan  Batista,  November  14,  1840. 

"Jose  T.  Castbo." 

"Provisional  Grant. 
**  Manuel  Jimeno  Oasarin,  gOYernor  ad  interim  of  the  depart- 
ment of  the  Calif  omias. 

"  Civil  governor  of  upper  California. 

"  Don  Victor  Castro  is  provisionally  permitted,  whilst  the 
usual  steps  are  being  taken,  to  occupy  with  horses  the  island 
named  'la  Yegua,'  in  the  straits  of  Carquinez. 

''  In  consequence  let  this  commission  be  delivered  to  the 
party  interested  for  his  security. 

''Monterey,  October  31,  1840. 

(Signed)  "Jimeno. 

(Signed)  "Jose  L.  Fernandez, 

"  Secretary  ad  interim.'' 

There  is  no  question,  that  these  documents  are  genuine, 
and,  that,  they  were  executed  at  the  time  they  purport  to 
bear  date.  The  several  documents  corresponding  to  these, 
constituting  an  incomplete  expediente,  were  found  in  the 
Mexican  archives,  but  with  these  documents  the  archive 
evidence  ends.  There  is  no  final  grant,  or  copy  of  a  grant, 
and  no  note  or  memorandum  of  a  grant,  or  any  further 
action  to  be  found  anywhere  in  the  archives,  either  in  the 
Jimeno  index,  Hartnell  index,  Toma  de  Bason,  or  even  in 
loose  papers,  or  elsewhere,  and  no  evidence  of  any  kind 
relating  to  the  grant  in  the  proceedings  of  the  departmental 
assembly,  or  any  of  the  official  records  of  the  Mexican 
government  Plaintiffs,  after  introducing  testimony  tend- 
ing to  prove  the  due  execution  and  genuineness  of  the 
document,  introduced  in  evidence,  what  purports  to  be  a 
grant  by  Alvarado,  written  upon  the  back  of  the  same  half 
sheet  of  paper,  upon  which  the  provisional  permission  to 
occupy,  before  set  out,  was  written.  The  said  apparent 
grant,  is  in  the  Spanish  language,  in  the  handwriting  of 
Alvarado,  and  dated  May  20,  1841,  a  translation  of  which 
is  as  loUows : 
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"Grant. 
"Jnan  B.  Alvardo,  regular  conatitational  governor  of  the 
department  of  the  Galifornias. 

"Whereas,  Don  Victor  Castro,  a  Mexican  by  birth,  has 
petitioned  to  this  goyemment  for  the  ownership  of  the 
island  named  '  la  Yegaa,'  situated  in  the  neighborhood  of 
the  straits  of  Garqninez,  in  consequence  of  which  the  fore* 
going  permission  was  granted  him  by  Senor  Don  Manuel 
Jimeno  Casarin  for  the  time  being  in  charge  of  this  govern- 
ment, and  in  virtue  of  which  the  petitioner  has  repleaded 
his  petition,  proving  that  said  island  does  not  belong  to  the 
ownership  of  any  individual  or  corporation.  I  have  in 
decree  of  this  day  declared,  as  I  do  by  these  presents 
declare,  Don  Victor  Castro  owner  in  fee  of  the  said  island, 
in  all  its  extents,  conformably  with  the  powers  conferred  on 
me  by  the  supreme  national  government. 

"In  consequence,  let  this  be  delivered  to  the  party 
interested,  that  it  may  serve  him  for  a  title,  and  for  such 
other  purposes  as  may  be  convenient. 

"  Given  in  Monterey,  capital  of  the  department,  on  the 
20th  day  of  the  month  of  May,  1841. 

(Signed)  "Juan  B.  Alvabado." 

Neither  this  alleged  grant,  nor  any  copy,  record,  note  or 
memorandum  relating  thereto,  was  found  in  the  Mexican 
archives .  It  is  signed  only  by  Alvarado,  without  attestation 
by  the  secretary,  and  the  body  of  the  grant,  as  well  as  the 
signature,  were  in  Alvarado's  handwriting.  The  prior  pro- 
visional permission  to  occupy,  it  will  be  seen,  was  attested, 
as  was  usual,  by  the  secretary. 

After  introducing  the  foregoing  incomplete  expediente, 
and  the  said  apparent  grant,  plaintiff  introduced  testimony 
tending  to  show  that  Victor  Castro  took  possession  of  the 
island,  and  put  his  stock  upon  it;  that  he  afterward,  in 
1847,  sold  for  eight  hundred  dollars,  and  conveyed  the  island 
and  stock,  by  a  deed  in  the  Spanish  language,  to  one, 
Bryant,  who  afterward,  early  in  1848,  sold  and  conveyed 
his  interest  to  Major  Cooper  for  four  hundred  and  forty-one 
dollars;  that  the  conveyances  from  Castro  to  Bryant,  and 
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from  Bryant  to  Cooper,  were  recorded  in  the  alcalde's  office 
at  Sonoma,  bot  that  the  book  containing  the  record  had 
been  either  lost,  destroyed,  or  mutilated,  neither  the  origi- 
nals, nor  any  copies,  nor  any  record  of  them,  so  far  as 
known,  being  now  in  existence — the  only  evidence  now 
offered  of  their  execution  and  contents  being  parol;  that 
Bryant,  his  grantee.  Cooper  and  Cooper's  grantees  being 
his  sons  and  relatives,  holding  under  him,  continued  in  pos- 
session until  ousted  by  the  United  States  in  1852,  when 
possession  was  taken  by  the  latter,  for  the  purpose,  first,  of 
constructing  a  dry  dock,  and  afteaward  for  a  navy  yard,  and 
naval  purposes. 

Plaintiffs  also  introduced  conveyances  from  Cooper, 
now  of  record,  through  which,  whatever  title  Cooper  had. 
passed  to  plaintiffs,  prior  to  the  commencement  of  this  suit. 
Neither  plaintiffs,  nor  any  one  through  whom  they  claim, 
ever  presented  for  confirmation  any  claim  under  said  grant 
to  Castro,  or  otherwise,  to  the  board  of  land  commissioners, 
organized  under  the  act  of  1851. 

Plaintiff,  also,  read  a  passage  from  defendant's  petition 
for  a  removal  from  the  state  court  to  the  United  States 
circuit  court — the  passage  having  been  inserted  in  the  peti- 
tion to  show  that  a  question  would  arise  under  the  laws  of 
the  United  States,  and,  that,  it  is  a  case  within  the  jurisdic- 
tion of  the  circuit  court. 

The  plaintiffs  having  rested,  the  defendant  introduced 
counter  testimony,  as  to  the  continued  occupation  of  the 
island  by  Cooper  and  his  grantees  till  the  United  States 
took  exclusive  possession;  as  to  whether  there  ever  were  any 
records  of  Sonoma  other  than  those  now  existing,  in  which 
the  alleged  lost  deeds  could  have  been  recorded;  as  to 
whether  the  records  had  been  destroyed,  lost,  or  mutilated, 
etc.;  also,  testimony  designed,  and  tending  to  show,  that 
the  alleged  grant  by  Alvarado  to  Castro  was  not  executed 
till  some  time  in  the  spring  of  1850,  long  after  Alvarado 
bad  ceased  to  be  governor,  and  the  country  had  been  trans- 
ferred to  the  United  States,  and  that  it  was  by  Alvarado 
antedated;  and  that  said  pretended  grant  is,  consequently, 
not  genuioe,  but  a  fraud. 
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Defendant  also  introdaoed  an  order  of  President  Fill- 
more, dated  November  6,  1860,  made  upon  the  assumption 
that  Mare  island  was  public  land,  reserving  it  for  publio 
use.  So  far  as  it  relates  to  Mare  island,  it  is  in  the  follow- 
ing words : 

*'The  president  of  the  United  States  exempts  and  re- 
serves from  sale  for  public  purposes,  the  following  tracts 
or  parcels  of  land  in  the  state  of  California.  *  *  * 
6th.     Mare  island." 

Also,  a  letter  from  the  secretary  of  the  navy  to  the  presi- 
dent, dated  February  9,  1853,  relating  to  the  reservation  of 
Mare  island  for  naval  purposes,  and  an  order  of  the  presi- 
dent, made  two  days  later,  dated  February  11,  1853,  airect- 
ing  the  reservation;  also,  a  letter  of  the  secretary  of  the 
navy,  dated  February  12,  1853,  to  the  secretary  of  the 
interior,  stating  the  fact  of  these  prior  communications,  and 
the  reservation  of  the  island  for  a  navy  yard  and  naval 
depot. 

Testimony  was  also  introduced,  showing  that  the  United 
States,  by  its  agents  and  employees,  took  exclusive  posses- 
sion of  Mare  island  as  early  as  September,  1852,  for  the 
purpose  of  constructing  a  dry  dock,  and  that  they  have  been 
in  actual,  exclusive  possession  of  said  island,  by  their 
agents,  servants  and  officers  from  that  time  to  the  present. 
The  appointments  of  successive  commandants  of  the  navy 
yard,  commencing  with  that  of  Captain  Farragut,  August  9, 
1854,  and  continuing  down  to  and  including  the  defendant, 
Phelps,  were  shown,  and  that  each,  during  the  period  of  his 
command,  had  been  in  actual  command,  control  and  posses- 
sion, under  and  by  authority  of  the  United  States,  in  the 
same  manner,  and  for  the  same  purposes,  as  the  command, 
control  and  possession  of  defendant,  Phelps,  at  the  com- 
mencement of  this  suit;  and  that  such  command,  possession 
and  control  were  continuous,  uninterrupted,  exclusive  and 
adverse  to  the  claim  of  all  the  world  other  than  the  United 
States,  from  the  time  Captain  Farragut  assumed  command, 
in  1864,  till  and  including  the  time  of  the  commencement 
of  this  action.  The  defendants,  denying  upon  the  evidence 
introduced,  pro  and  con.,  the  genuineness  of  the  alleged 
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grant  from  Alvarado  to  Castro,  upon  which  plaintifEis'  title 
wholly  depends,  or,  if  genuine,  that  it  is  such  a  title  as  will 
sustain  ejectment;  and  relying  upon  the  legal  presumption, 
that  the  title  to  all  lands  within  the  State  of  California 
is  prima  facie  in  the  United  States,  which  presumption  must 
be  overthrown  by  any  party  claiming  tide  in  himself,  by 
satisfactorily  showing  that  the  title  passed  to  private  parties 
by  a  grant  from  the  Mexican  goverment,  before  the  transfer 
of  California  by  Mexico,  or  by  a  grant  from  the  United 
States  since  such  transfer,  rested. 

Whereupon,  the  plaintiffs,  without  pretending  to  claim 
under  the  petitioners,  or  to  in  any  way  connect  themselves 
with  them,  introduced  in  evidence,  under  objection  and 
exception  by  defendants,  a  petition  filed  by  Bissell  and 
Aspinwall  before  the  board  of  land  commissioners,  for 
the  confirmation  of  their  claim  to  Mare  island,  based  upon 
the  said  alleged  grant  of  May  20,  1841,  from  Alvarado  to 
Castro,  and  an  order  for  a  decree  confirming '  said  grant 
made  by  the  district  court,  on  March  2,  1857,  on  appeal 
from  the  decree  of  the  board  of  land  commissioners — ^no 
decree  having  been  entered  in  pursuance  of  said  ordei*. 

The  purpose  of  introducing  this  petition  and  order,  as 
stated  by  plaintiffs*  counsel  at  the  time,  was,  to  show:  (1) 
that  "  the  grant  made  by  Alvarado  to  Victor  Castro  on  the 
20th  of  May,  1841,  was  at  the  time  the  sovereignty  of 
Mexico  ceased,  and  that  of  the  United  States  succeeded, 
over  the  northern  part  of  California,  a  valid  grant;  and,  (2) 
for  the  purpose  of  precluding  or  estopping  the  United  States 
government,  and  the  defendant,  from  denying  that  Mare 
island,  the  property  sued  for  in  this  action,  was  at  the  date 
mentioned  and  ever  since  has  been  private  property."  The 
defendants  objected  to  the  introduction  of  the  petition  and 
order,  on  the  grounds  that  they  were:  (1)  incompetent, 
irrelevant,  and  immaterial;  (2)  that  it  was  not  testimony 
in  rebuttal;  (3)  that  the  plaintiffs  were  not  parties,  or  in 
any  way  whatever,  privies  to  these  proceedings;  and  (4) 
that  the  order  does  not  appear  to  be,  and  is  not,  a  final 
decree  of  confirmation  of  the  grant.     The  testimony  was 
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received^  but  subject  to  the  objections^  and  exception  of 
defendant. 

The  plaintiffs,  then,  as  a  branch  of  evidence,  separate  and 
distinct  from  the  petition  to  the  land  commissioners,  and 
order  of  confirmation,  last  introduced,  put  in  evidence  a 
**  certified  copy  of  a  deed  purporting  to  have  been  executed 
by  Victor  Castro  to  John  B.  Frisbie  and  Beezer  Simmons, 
expressing  a  consideration  of  seventy-five  hundred  dollars, 
which  conveys,  or  purports  to  convey.  Mare  island  to  the 
grantees,  dated  May  23,  1850,  and  purporting  to  have  been 
witnessed  by  Y.  Prudon  and  O.  Livermore  and  acknowledged 
May  23,  1850,  before  Edward  McGowan,  justice  of  the 
peace,  in  the  county  of  San  Francisco,  and  to  have  been 
recorded  December  7,  1851,  in  liber  H  of  deeds,  page  220, 
of  Sonoma  county  records. '^  At  the  time  of  offering  the  deed, 
plaintiffs  denied  in  connection  with  the  offer,  ^'tiiat  Victor 
Castro  ever  executed  this  purported  deed,  or  ever  author- 
ized any  one  to  execute  it  on  his  behalf,"  and  claimed,  that 
this  deed  is  a  forgery;  that  it  never  vested  any  title  in 
Frisbie  and  Simmons,  or  conveyed  any  title  whatever  out  of 
Victor  Castro.  This  deed  is  offered  in  connection  with  a 
denial  of  its  genuineness,  ''  for  the  purpose  of  showing  that 
the  defendant  and  the  United  States  government,  in  defense 
of  this  action,  claim  the  title  to  Mare  island,  under  Victor 
Castro,  the  common  source  of  title  of  plaintiff  and  defend- 
ant," the  plaintiffs,  claiming  under  an  alleged  elder-lost 
conveyance  from  Castro.  Plaintiffs,  then,  introduced  sundry 
mesne  conveyances  from  the  grantees  in  said  deed,  from 
Castro  to  Frisbie  and  Simmons,  including  conveyances  from 
the  petitioners  Bissell  and  Aspinwall,  ending  with  a  deed 
from  Bissell  et  al.  to  the  United  States,  dated  January  4, 
1853,  which  purports,  upon  a  consideration  of  eighty-three 
thousand  four  hundred  and  ninety-one  dollars,  to  convey 
Mare  island  to  the  United  States.  Plaintiffs,  also,  intro- 
duced evidence,  a  part  of  which  was  a  bond  of  indemnity 
given  by  the  grantors  to  the  United  States  against  failure 
of  title,  tending  to  show  that,  at  the  date  of  this  last  deed, 
and  prior  thereto,  the  United  States  were  aware  of  the 
adverse  claim  of  plaintiffs'  grantor,  under  the  alleged  con- 
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veyances  from  Castro  to  Bryant,  and  Bryant  to  Cooper,  and, 
therefore  took,  with  notice.  Plaintiflfa,  having  rested,  de- 
fendant put  in  evidence  a  deed  from  Frisbie  and  Simmons 
to  Victor  Castro,  dated  May  28, 1850  (the  same  date  as  that 
of  the  deed  from  Castro  to  Frisbie  and  Simmons),  convey- 
ing the  whole  island,  acknowledged  July  21, 1852,  reoonvey- 
ing  the  undivided  one-tenth  of  Mare  island  for  a  considera- 
tion, expressed,  of  ten  thousand  dollars;  also,  a  deed  from 
Victor  Castro  to  Bissell — one  of  the  said  petitioners,  and 
one  of  the  grantors  of  the  United  States— -dated  July  21, 
1852,  and  acknowledged  on  the  same  day,  reconveying  one- 
tenth  of  Mare  island,  for  a  consideration  of  eighteen  hundred 
dollars.  The  plaintiffs  insist  that  this  last  deed  is,  also,  a 
forgery. 

Assuming  the  grant  by  Alvarado  to  Castro  to  be  genuine, 
and  to  have  been,  honestly,  executed,  at  the  date  it  bears, 
the  question  arises,  what  are  the  rights  of  the  parties 
under  it?' 

The  plaintiffs  insist,  that  this  grant  vests  a  complete  and 
perfect  legal  title  in  their  grantor,  which  it  was  not  necessary 
to  present  to  the  board  of  land  commissioners  for  confirma- 
tion, under  the  act  of  1851;  that  the  legal  title,  having 
passed  out  of  the  Mexican  government,  and  become  fully 
and  completely  vested  in  the  grantee,  before  the  transfer  of 
California  to  the  United  States,  it  is  perfect  and  indefeas- 
ible, and  cannot  be  affected  by  a  failure  to  present  it  for 
confirmation;  and,  that,  it  having  been  conveyed  by  the 
grantee,  Castro,  to  plaintiffs'  grantors,  before  any  convey- 
ance to  Frisbie  and  Simmons,  grantors  of  the  petitioners 
before  the  land  commissioners,  there  was  nothing  left  in  the 
United  States,  or,  which  could  pass  through  BissdU  and 
Aspinwall  to  the  United  States,  and  theirs  is  the  better 
title.  The  fact,  that  the  subject  matter  of  the  grant  is  an 
island,  which,  as  they  insist,  required  no  survey  to  ascertain 
the  precise  land  granted,  is  relied  on,  as  an  element,  which 
renders  the  title  perfect.  On  the  part  of  the  defendant,  it 
is  maintained,  that  no  perfect  or  complete  title  ever  passed 
from  the  Mexican  government;  that  the  title,  at  best,  is 
only  inchoate;  that,  at  most,  only  an  equity  passed,  leaving 
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the  legal  title  in  the  goyernmeDt,  which  passed  to  the  United 
States;  that  by  the  failure  of  the  plaintiffs,  or  their  grantors, 
to  present  their  claim  for  confirmation,  they  lost  their  right, 
and  as  between  them,  and  the  United  States,  the  lands, 
under  the  provisions  of  the  thirteenth  section  of  the  act  of 
1851,  must  be  deemed,  and  held,  to  be  public  lands;  but, 
if  otherwise,  in  view  of  the  presentation  of  the  claim  by 
Bissell  and  Aspinwall,  and  the  confirmation  in  that  proceed- 
ing, the  confirmation  shown  by  the  plaintiffs,  was,  to  Bis- 
sell and  Aspinwall,  and,  upon  such  confirmation,  the  right 
to  the  legal  title  was  vested  in  them,  and  a  recovery  in 
ejectment  cannot  be  had  against  them  or  their  grantees,  by 
parties  who,  only,  have  an  equity  as  against  them. 

It  is  further  insisted,  that  the  only  remedy  of  plaintiffs, 
in  that  view,  is  by  a  bill  in  equity  to  charge  the  confirmees, 
as  trustees,  and  to  control  the  legal  title  for  their  benefit. 
A  question  is,  also  made,  as  to  the  power  of  the  governor 
of  California  to  grant  an  island,  it  being  claimed,  that, 
under  the  act  of  1824,  and  regulations  of  1828,  the  gov- 
ernor had  no  power  at  all  to  grant  islands.  It  is  insisted 
by  plaintiffis,  that  the  governor  having  assumed  to  make  an 
absolute  grant,  it  will  be  presumed  from  that  fact,  alone, 
till  the  contrary  appears,  that  he  was  authorized  by  the 
laws  of  Mexico,  to  make  it.  But  the  governor  of  Califor- 
nia, like  any  other  officer,  must  show  authority  for  his  acts. 
Says  the  supreme  court,  in  United  States  v.  Cambuston,  20 
How.  63:  ''But  no  such  presumptions  are  necessary  or  ad- 
missible in  respect  to  Mexican  titles  granted  since  the  act 
of  18th  Augnst,  1824,  and  the  regulations  of  21st  Novem- 
ber, 1828.  Authority  to  make  grants  is  there,  expressly, 
conferred  on  the  governors,  as  well  as  the  terms  and  condi- 
tions prescribed,  upon  which  they  shall  be  made.  The 
court  must  look  to  the  laws  for  both  the  power  to  make  the 
grant,  and  for  the  mode,  and  the  manner  of  its  exercise." 

The  laws  of  Mexico,  in  force  iu  California,  before  and  at 
the  time  of  the  transfer  of  California  to  the  United  States, 
upon  which  the  title  to  lands  in  California  depend,  must  be 
judicially  noticed,  and  expounded  by  the  courts,  in  like  man- 
ner, as  other  public  laws  of  the  state  of  California.     They 
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are  laws  to  be  noticed — not  facts  to  be  proved.  They  are 
not  regarded  as  foreign  laws,  but,  as  laws,  that  pass  with 
the  territory.  (D,  S.  v.  Turner,  11  How.  668;  U,  S.  v. 
Freemont,  17  How.  657;  V.  8.  v.  Perot,  98  U.  S.  430;  Payne 
V.  Treadwdl,  16  Cal.  231.) 

The  effect  of  this  grant  must  be  determined,  either  by 
the  laws  of  1824,  supplemented  by  the  regulations  of  1828, 
or  by  the  dispatoh  in  relation  to  the  grant  of  islands,  issued 
by  the  central  government  of  Mexico,  of  July  20^  1838. 
No  other  law  has  been  called  to  our  attention  by  which  the 
grant  was  authorized.  And  the  supreme  court  has,  often, 
held,  that  the  laws  of  1824,  and  regulations  of  1828,  were 
the  only  laws,  thereafter,  in  force,  under  which  grants  of 
the  public  lands  could  be  made,  to  families  and  individuals 
in  California.  (U.  8.  v.  VaUeJo,  1  Black.  662;  U.  8.  v.  Work- 
man,  1  Wall.  761.) 

If  the  grant  in  this  case  was  intended  to  be  made  under 
the  authority  of  the  dispatch  of  1838,  as,  from  the  wording 
and  form,  seems  probable,  it  is  clearly  void.  It  is  not  in 
the  form  of  colonization  grants,  but  in  a  form  similar  to 
those  in  which  Alvarado  assumed  to  make  grants  of  islands, 
under  the  authority  of  the  central  government  of  1838. 
The  island,  in  our  opinion,  situated,  as  it  is,  far  inland,  at 
the  head  of  San  Pablo  bay  and  the  mouth  of  Napa  river, 
is  not  within  either  the  purpose,  language,  or  purview  of 
the  dispatoh.  It  is  not  a  "desert  island,  adjacent  to  the 
department,"  but  is  as  far  and  securely  inland,  within 
the  department,  as  any  of  the  lands  on  the  surrounding  and 
adjacent  shores,  from  which  it  is  only  separated  by  one  of 
those  deep  channels  or  sloughs,  cut  by  the  ebb  and  flow  of 
the  tide,  through  the  marsh  and  overflowed  land,  like  hun- 
dreds of  others,  similarly,  cut  through  the  marshes  adja- 
cent to  the  interior  bays  and  waters,  and  along  the  shores 
of  the  Sacramento  and  San  Joaquin  rivers.  It  might  as 
well  be  claimed,  that  Sherman  island,  and  numbers  of  others 
in  the  interior  marshes,  are  within  the  provisions  of  the 
order  of  1838. 

The  supreme  court  was  evidently  of  opinion  that  Angel 
island  was  not  within  the  words  of  the  dispatoh,  or  the 
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declared  purpose  for  which  the  power  was  conferred.  (V.  S. 
V.  Osio,  23  How.  284.) 

With  much  greater  force  may  the  language  of  the  courts 
in  that  case,  be  applied  to  Mare  island.  But,  if  embraced 
within  the  language,  the  grant  was  not  made  in  pursuance 
of  the  law,  as  the  departmental  assembly  took  no  part  in 
the  matter.     In  the  case  of  Oslo,  the  supreme  court  says: 

'^  From  the  words  of  the  dispatch,  we  think  it  is  clear, 
that  the  power  conferred  was  to  be  executed  by  the 
governor,  in  conjunction  with  the  departmental  assembly, 
and,  consequently,  that  a  grant  made  by  the  governor, 
without  such  concurrence,  is  simply  void.''   (23  How.  285.) 

And  again:  ''We  are  of  the  opinion  that  the  governor, 
under  the  circumstances  of  this  case,  had  no  authority, 
without  the  concurrence  of  the  departmental  assembly,  to 
make  this  grant."    (lb.  286.) 

For  the  same  reasons,  the  grant,  in  this  case,  is  simply 
void,  for  want  of  power  in  the  governor,  alone,  to  make  it, 
if  its  validity  depends  upon  the  dispatch  of  1838.  If  it 
cannot  be  sustained,  under  the  law  of  1824,  supplemented 
by  the  regulations  of  1828,  it  is  utterly  void  for  any  pur- 
pose. 

This  grant,  in  several  important  particulars,  is  not  made 
in  conformity  to  that  law,  and  those  regulations,  prescrib- 
ing the  requisites  for  making  a  complete  and  perfect  title, 
and  the  established  practice  under  them. 

It  is  not  in  the  usual  form.  It  is  not  attested  by  the 
secretary.  It  is  not  on  habilitated  paper.  It  has  none  of 
the  usual  conditions.  There  is  no  record  or  note  of  it  in 
the  records,  which  constitutes  the  grant,  under  the  Mexican 
law — ^no  note  or  memoranda  of  any  proceeding  subsequent 
to  the  petition,  reference,  informe,  and  provisional  permis- 
sion to  occupy,  given  by  Jimeno.  It  was  not  referred  by 
the  governor,  to  the  departmental  assembly,  for  its  approval 
or  rejection,  and  there  was  no  juridical  possession,  as 
prescribed  by  the  law.  The  fifth  paragraph  of  the  regula- 
tions of  1828  expressly  provides,  that  ''The  grants  made  to 
families,  or  private  persons,  shall  not  he  held  to  he  definitively 
valid,  tvithotU  previous  consent  of  the  territorial  deputation,  to 
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which  end  the  respective  documents  (eocpedientes)  shall  be  for- 
warded to  it."  (See,  also,  United  States  v.  VaUejo,  1  Black. 
662.)  And  the  eighth  paragraph,  that  '' The  cfe/{nt^tt;6  grant 
asked  for,  being  made  a  document  signed  by  the  governor  shall 
be  given,  to  serve  as  a  title  to  the  party  interested,  wherein 
it  must  be  stated  that  said  grant  is  made  in  eocact  conformity 
with  the  provisions  of  the  laws,  in  virtue  whereof  possession 
shail  be  given.''  Thus,  it  is,  expressly  provided,  "  that  the 
grants  shall  not  be  held  definitively  valid,  without  the  previous 
consent  of  the  departmental  assembly."  And,  under  the 
eighth  clause,  the  final  document  is  not  authorized  to  be 
delivered  to  the  party,  untH  it  becomes  a  "  definitive  grant " — 
that  is  to  say,  until  it  has  the  approval  of  the  departmental 
assembly,  and,  after  the  delivery  of  the  document  issued, 
upon  the  grant  becoming  definitive — possession  is  to  be 
given  in  virtue  thereof — ^that  is  to  say,  it  is  to  be  followed 
by  the  juridical  possession,  which  completes  and  perfects  the 
title.  Until  these  proceedings,  the  title  is  not  definitive, 
complete,  or  perfect,  but  remains  inchoate  and  subject  to 
be  defeated.  In  this  case,  there  was  no  approval  by  the 
departmental  assembly.  The  grant  was  never  referred  to  it, 
and  it  never  had  any  opportunity  to  express  its  assent,  or 
dissent;  and  the  paper,  such  as  it  is,  was  issued  before  the 
the  governor  was  authorized,  under  the  express  terms  of 
the  law,  to  issue  it.  It  was  not  followed  by  juridical  pos- 
session, and  it  is  not  stated,  that  it  is  made  in  exact  con- 
formity to  the  laws.  The  juridical  possession  is  not  de- 
signed, merely,  to  measure,  and  definitely  identify,  the  land 
granted,  as  it  is  claimed  by  plaintiffs,  but  it  was  a  formal 
act,  by  which  possession  was  delivered,  the  title  passed, 
and  became  finally  perfect  in  the  grantee.  The  judge  went 
upon  the  land,  and,  after  measuring  it,  when  necessary  to 
identify  the  land  granted,  directed  the  grantee  to  enter  into 
possession,  which  he  did,  and ''gave  evidence  of  the  fact 
by  pulling  up  grass,<  and  making  demonstrations  as  owner 
of  the  land."    {Malafin  v.  U.S.,  1  Wall.  290.) 

So,  in  Oraham  v.  United  States,  4  Wall.  261,  the  court 
says:  ''The  Mexican  law,  as  well  as  the  common  law,  made 
formal   delivery   of    possession,  or  livery  of  seizin  of    the 
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property,  easential  after  the  execution  of  the  grant,  for  the 
investiture  of  the  title."  This  principle  is  again  repeated 
in  the  late  case  of  Van  Beynegan  v.  Bolton^  96  U.  S.  36. 

There  was  no  action,  and  no  opportunity  to  act  by  the 
departmental  assembly,  upon  this  grant.  There  was  no 
record  made  of  it  as  required  by  paragraph  9,  and  under 
the  Mexican  law,  the  public  record  thereof,  and  not  the 
document  delivered  to  the  party,  was  the  effective  grant. 
There  was  no  juridical  possession.  The  title,  therefore, 
did  not  become  definitely  vested.  A  grant  cannot  be  perfect 
or  complete  where  anything  remains  to  be  done  to  perfect  it. 
It  is  not  a  complete  or  perfect  title,  and  it  was  such  a  title 
as  it  was  necessary  to  present  for  confirmation  under  the 
act  of  1861,  in  default  of  which  the  plaintifiis  lost  their 
right,  and  as  between  them  and  the  United  States,  nothing 
else  appearing,  the  land  must  be  deemed  to  be  a  part  of  the 
public  domain.  And  so  as  we  understand  the  cases,  is  the  law 
as  settled  by  the  supreme  court  of  the  United  States. 

Says  the  supreme  court,  in  United  StcUes  v.  Workman,  1 
Wall.  761: 

"  Grants  under  those  laws  were  required  to  be  made 
subject  to  the  approval  of  the  departmental  assembly,  and 
consequently,  unless  such  approval  was  obtained,  the  title  was 
not  regarded  as  perfect  and  complete.^' 

So  in  Beard  v.  Federy,  3  Wall.  490: 

"The  grant  of  Pio  Pico,  bearing  date  on  the  20th  of  June, 
1846,  under  which  the  defendants  below  claimed  title  to  the 
greater  part  of  the  premises  in  controversy,  was  rightly 
excluded.  With  the  offer  of  the  grant,  the  defendants 
admitted,  that  it  had  never  been  presented  to  the  board  of 
land  commissioners  for  confirmation,  and  had  never  been 
confirmed.  The  court  treated  the  grant  as  one  in  coloniza- 
tion. All  such  grants,  it  is  a  matter  of  common  knowledge 
with  the  profession  in  California,  were  made  subject  to  the 
approval  of  the  departmental  assembly.  Until  such  approval 
they  were  not  definitely  valid;  and  no  such  approval  was 
obtained  of  the  grant  in  question,  previous  to  the  7th  of 
July  following,  when  the  jurisdiction  of  the  Mexican 
authorities  was  displaced,   and  the  country  passed  under 
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the  government  of  the  United  States.  It  remained  for  the 
new  government  succeeding  to  the  obligations  of  the  former 
government  to  complete  what  thus  remained  imperfect.  *** 
Bach  legislation  is  not  subject  to  any  constitutional  objec- 
tion, so  far  as  it  applies  to  grants  of  an  imperfect  character, 
which  require  further  action  of  the  political  department  to  render 
them  perfect" 

See,  also,  Homsby  v.  United  States,  10  Wall.  238. 

It  is  not  denied  that  an  interest  may  vest  by  such  a  grant, 
an  interest,  or  incipient  title,  that  would  be  confirmed  upon 
as  application  under  the  act  of  1861,  under  which  mere 
equities  are  confirmed;  or  an  interest  that  would  be  pro- 
tected against  trespassers  upon  his  possessions  by  a  mere 
stranger  to  the  title.  But  such  inchoate  title,  as  would  be 
entitled  to  confirmation  is  quite  different  from  a  complete, 
perfect  title,  requiring  nothing  more  to  render  it  definitive 
and  final,  and  not  requiring  confirmation  at  all. 

The  grant  relied  on,  if  made  under  the  colonization  laws, 
the  most  favorable  position  to  plaintiffs,  being  inchoate  and 
imperfect,  and  the  plaintiffs  and  their  grantors  having  failed 
to  present  their  claim  under  it  for  confirmation,  their  right 
has  lapsed,  and  the  lands  as  to  them  must  '^be  deemed, 
held,  and  considered  to  be  parts  of  the  public  domain  of  the 
United  States."  (Act  1851,  9  Stats.  633,  sec.  13;  Estrada  v. 
Murphy,  19  Oal.  271.) 

In  the  latter  case,  Mr.  Justice  Field  said: 

"The  claim  of  the  plaintiffs  under  the  grant  to  Estrado 
was  never  presented  to  the  commissioners  under  the  act  of 
congress.  It  mnst,  therefore,  be  considered  according  to 
the  views  we  have  expressed,  as  having  been  abandoned. 
Like  a  demand  barred  by  the  statute  of  limitations,  it  has 
no  standing  in  court,  whatever  may  have  been  its  original 
validity.  By  the  courts,  it  must  be  treated  as  non-existent. 
The  land,  therefore,  so  far  as  the  plaintiffs  are  concerned, 
must  be  deemed  to  be  a  part  of  the  public  domain  of  the 
United  States. 

''But  it  is  said  that  the  consequences  of  non-presentation 
prescribed  by  the  act  of  congress  cannot  follow  with  refer- 
ence to  the  claim  of  the  plaintiffs,  inasmuch  as  the  validity 
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of  the  grant  has  been  oonfirmed  under  a  claim  presented  by 
the  defendant,  Mnrphy;  and  that  the  United  States  have 
thus  declared  that  the  land  is  private  property  and  not  a 
part  of  the  public  domain.  We  do  not  think  the  conclusion 
folloios  from  the  confirmation  to  Murphy.  The  land  may  he 
treated  as  private  so  far  as  his  claim  is  concerned,  and  yet  be 
treated  as  public  with  respect  to  the  claim  of  the  plaintiffs.  We 
do  not  understand  the  language  of  the  act  as  declaring  that, 
whenever  a  claim  or  grant  is  not  presented,  the  laud  shall 
be  deemed  absolutely  a  part  of  the  public  domain;  but  that 
it  shall  be  thus  treated  so  far  as  any  right  of  the  particular 
claimant  is  concerned.  Other  parties  may  have  asserted  suc- 
cessfully claims  to  the  same  land,  with  reference  to  whom  it 
would,  of  course,  be  held  as  private  property.  The  confirma- 
tion under  the  act  operates  to  the  benefit  of  the  confirmee 
and  parties  claiming  under  him,  so  far  as  the  legal  title  to 
the  premises  is  concerned.  It  establishes  the  legal  tide  in  the 
confirmee,  and  this  must  control  in  the  action  for  ejectment.^' 

(See  also  Fossatt*s  Case,  21  How.  447-8;  Bico  v.  Spence, 
21  Cal.  511;  Beard  v.  Federy,  3  Wall.  489-90.) 

The  defendants  having  rested  their  case,  after  introducing 
evidence  attacking  the  validity  of  the  grant  from  Alvarado 
to  Castro,  and  relying  upon  the  presumption  of  title  in  the 
United  States  till  shown  affirmatively  to  be  elsewhere,  the 
plaintiffs,  under  objection  and  exception,  as  appears  in  the 
preliminary  statement  of  the  case,  introduced  the  petition  of 
Bissell  and  Aspinwall,  claiming  to  be  grantees  under  Castro, 
for  a  confirmation  to  them  of  the  grant  in  question,  and  an 
order  for  a  decree  confirming  the  claim  made  by  the  district 
court  on  appeal.  This  evidence  was,  probably,  inadmissible 
in  this  stage  of  the  case,  at  least,  as  not  being  in  rebuttal, 
and  on  other  grounds  stated  in  the  objections. 

But  the  court  being  well  aware  of  the  facts,  as  a  part  of 
the  public  judicial  history  of  land  titles,  depending  on  Mex- 
ican grants  in  California,  in  which  one  of  the  judges,  at 
least,  performed  a  conspicuous  part,  thought  it  desirable  to 
consider  all  the  known  facts  affecting  the  right  of  plaintiffs 
to  recover. 

Plaintiffs  claiming  to  be  prior  grantees  under  Castro,  and 
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Dot  claimiDg  under  the  petitioners,  or  to  be  in  privity  with 
them,  insist  that  the  only  object  of  the  proceedings  for  con- 
firmation is  to  determine  what  lands  are  public;  that  this 
confirmation  settled  the  question  that  the  grant  to  Castro  is 
valid;  that  the  lairds  are  not  public;  that  the  confirmation 
inures  to  the  benefit  of  the  party  who  has  the  title  of  Castro, 
and  that  they,  being  the  prior  grantees  of  Castro,  it  inures 
to  their  benefit  and  entitles  them  to  recover. 

It  has  been,  undoubtedly,  often  stated  by  the  courts,  that 
the  primary  object  of  the  act  of  1851,  and  proceedings  under 
it,  was  to  ascertain  what  lands  were  public,  and  to  ajfford 
the  owners  of  lands  under  Mexican  grants  some  ready,  con- 
venient and  reliable  muniment  and  evidence  of  title,  and 
that  the  court,  in  these  proceedings,  had  nothing  to  do  with 
settling  the  conflicting  rights  of  parties  arising  out  of  the 
derivative  title  from  the  original  grantee;  that  it  was  only 
interested  in  the  derivative  title  so  far  as  to  see,  that  it  had 
before  it  parties  entitled  to  be  heard.  But,  as  to  the  other 
branches  of  the  proposition,  the  decisions  of  the  courts  are 
all  against  the  plaintiffs.  The  result  of  the  oft-repeated 
decision  is,  that  the  confirmation  and  a  patent  in  pursuance 
of  it,  vests  the  legal  title  in  the  confirmee;  and  that,  if  other 
parties,  who  have  failed  to  present  their  claim  for  confirma- 
tion, have  any  rights  as  against  the  confirmees,  they  are  but 
equities,  and  can  only  be  enforced  by  a  bill  in  equity. 

That  their  title,  whatever  it  may  be,  is  not  a  legal  title, 
upon  which  a  recovery  in  ejectment  can  be  had.  Even  a 
confirmation,  without  a  patent,  does  not  vest  the  legal  title, 
but  only  gives  the  legal  right  to  the  title,  and  to  a  patent  in 
pursuance  thereof.  The  title  derived  under  a  confirmation 
cannot  be,  collaterally,  attacked  in  an  action  of  ejectment. 
Such  is  the  result  of  the  decision  in  Beard  v.  Federy^  3  Wall. 
489  et  seq. 

In  Foster  v.  Mora,  98  U.  S.  425,  the  supreme  court  holds 
that,  "in  actions  of  ejectment  in  the  United  States  courts, 
the  strictest  legal  title  prevails.  If  there  are  equities  which 
tvotdd  shoio  the  right  to  he  in  another,  these  can  only  be  consid- 
ered on  the  equitg  side  of  the  federal  courts.''     (Id.  428. 

Carpentier  v.  Montgomery,  13  Wall.  480,  presents  the  pre- 
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else  question  now  involved.  A  graot  had  been  made  to  Lais 
Peralta^  who  having  died,  the  sons,  presented  a  claim  under 
the  grant,  and  as  evidence  of  their  derivative  title,  what  was 
afterward  alleged  to  be  a  fraudulent  will.  The  title  was 
confirmed  and  patented  to  the  confirmees.  Grantees  of  the 
sisters,  also,  claiming  under  the  father,  the  same  source  of 
title  as  the  sons,  brought  suit  in  ejectment  to  recover  from 
the  grantees  of  the  patentees.  The  same  claim  was  made, 
as  in  this  case,  that  the  title  to  the  rancho  was  a  perfect 
title,  not  needing  confirmation.  If  not,  that  the  confirma- 
tion, and  patent  only  segregated  the  land  from  the  public 
land,  and  determined,  that  the  grant  was  valid,  and  that  the 
government  had  no  interest;  that  the  title  inured  to  the  ben- 
efit of  whomsoever  had  the  derivative  right  from  the  original 
grantee — and  that  this  right  could  be  shown  in  an  action  of 
ejectment  against  the  party  claiming  under  the  patent. 

Bat  these  positions  were,  directly,  overruled  by  the 
supreme  court.  After  holding  that  the  title  was  not  perfect, 
and  required  confirmation,  the  court  said : 

^' But  it  is  contended,  that  the  confirmation  of  the  title 
inured  to  the  benefit  of  the  parties  really  interested,  both  at 
law  and  in  equity,  and  not,  merely,  to  the  benefit  of  the 
confirmees.  This  is,  undoubtedly,  true,  so  far  as  the  segre- 
gation of  the  lands  from  the  pablic  domain,  and  the  extin- 
guishment of  the  government  title,  or  claim  of  title  is  con- 
cerned; but,  as  it  respects  the  legal  estate,  the  confirmation 
inures  to  the  confirmees  ahne.  The  eighth,  and  ninth  sections 
of  the  act  require  the  claimant  to  show,  not  only,  the  origi- 
nal title,  but  his  own  title  by  deraignment  therefrom.  Hav- 
ing established  these,  the  object  of  the  inquest  is  attained. 
It,  satisfactorily  appears,  that  the  land  does  not  belong  to 
the  government,  and  the  claimant  appears  to  he  the  person  prima 
facie  entitled  to  the  legal  title.  Hence,  the  thirteenth  section 
goes  on  to  declare,  that  for  all  claims,  finally,  confirmed,  a 
patent  shall  issue  to  tlie  claimant,  upon  his  presenting  to  the 
general  land  office,  an  authentic  certificate  of  such  confirma- 
tion, and  a  plat,  or  survey  of  the  said  land,  duly  certified 
and  approved  by  the  surveyor  general  of  California,  whose 
duty  it  shall  be,  to  cause  all  private  claims,  which  shall  be, 
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finally,  confirmed,  to  be,  aoourately,  sarveyed,  and  to  famish 
plats  of  the  same. 

'*  This  langaage  is  utterly,  irreconcilable  wUh  the  hypothesis^ 
thai  the  legal  estate  devolves,  upon  the  confirmation,  to  any  other 
parties  than  the  confirmees.  The  patent  is  to  be  given  to  ihem, 
and  the  legal  title  cannot  be  separated  from  the  paierd. 

''It  is  true,  that  the  fifteenth  section  of  the  act  declares, 
that  the  decree  of  confirmation  shall  be  conclusive  between 
the  United  States,  and  the  claimants,  only,  and  shall  not 
affect  the  interests  of  third  persons.  But  this  was  intended 
to  save  the  rights  of  third  persons,  not  parties  to  the  pro- 
ceeding, who  might  have  Spanish  or  Mexican  claims,  inde- 
pendent of,  or,  superior  to,  that  presented  by  the  claimant, 
or  the  equitable  rights  of  other  parties  having  rightful 
claims  under  the  title  confirmed.  The  former  class,  could 
still  present  their  claims  without  prejudice,  within  the  time 
limited  by  the  statute.  The  latter  class,  those  equitably 
entitled  to  rights  in  the  land,  under  the  title  confirmed, 
were  not  to  be  cut  off.  Their  equities  were  reserved.  But 
ihey  must  seek  them  by  a  proceeding  appropriate  to  their  nature 
and  condition.  The  legal  title  is  vested  in  the  confirmees^  or 
will  be,  when  the  requisite  conditions  are  performed.  It  is 
not  in  these  equitable  claimants.  They  cannot  maintain  an 
action  of  qectment  agai7ist  the  confirmees,  or  those  claiming 
under  them;  but  must  go  into  equity,  where  their  rights  can 
be  properly  investigated  with  a  due  regard  to  the  rights  of 
others."  (Id.  494-5.)  The  coart  cities  as  establishing 
this  doctrine,  Wilson  v.  Castro,  31  Cal.  420;  Estrada  v. 
Murphy,  19  Oal.  272;  Banks  v.  Moreno,  390al.  233;  Beard  v. 
Federy,  3  Wall.  478,  and  Tovmsend  v.  Greeley,  5  Wall.  326, 
in  which  last  case  it  is  said:  "The  confirmation  only 
inures  to  tiie  benefit  Df  the  confirmee,  so  far  as  the  legal  tiUe 
is  concerned.  It  establishes  the  legal  title  in  him,  but  it 
does  not  determine  the  equitable  relations  between  him  and 
third  parties.  (Id.  335.;  So,  after  using  language  similar  to 
the  preceding,  the  court  in  Estrada  v.  Murphy,  19  Cal.  272, 
adds:  '*  It  matters  not  whether  the  presentation  was  made 
by  the  confirmee,  in  his  own  name,  in  good  faith,  or  with 
intent  to  defraud  the  actual  oivner  of  the  claim,  [as  alleged  in 
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this  case];  a  court  of  equity  will  control  the  legal  title  in 
his  bands  so  as  to  protect  the  just  rights  of  others.  But  in 
ejectment,  the  legal  iiUe  must  control.*'  (See  also  Singleton  y. 
Touchard,  1  Black.  342,)  So  in  Brovm  v.  Bracket,  21  Wall. 
388,  it  was  claimed  on  the  principles  asserted  by  plaintiffs, 
that  because,  a  claim  to  part  of  a  grant  had  been  confirmed 
to  one  petitioner,  this  was  a  recognition  by  the  government 
of  the  validity  of  the  whole  grant,  and,  that  one  who  had 
not  presented  his  claim  for  confirmation,  holding  under  the 
original  grantee  of  another  part  of  the  ranch,  embraced  in 
the  confiimation,  might  invoke  the  decree  of  confirmation, 
to  establish  his  title.  Upon  this  proposition  the  court  says: 
''It  is,  i^ndoubtedly,  true,  as  contended  by  counsel,  that 
the  tribunals  of  the  United  States  in  acting  upon  grants  of 
land  in  California  of  the  former  Mexican  government, 
under  the  act  of  1851,  were  concerned,  only,  with  the  valid- 
ity of  the  grants;  as  they  came  from  that  government,  and 
were  not  interested  in  any  derivative  titles  from  the  grantees, 
further  than  to  see,  that  the  parties  before  them,  were  horwL 
fde  claimants  under  the  grants.  And  it  is,  also  true,  that 
the  decrees  of  confirmation, — and  the  patents  which  fol- 
lowed, inured  to  the  benefit  of  all  persons  deriving  their 
interests  from  the  confirmees.  But  in  these  positions,  there 
is  nothing  which  gives  countenance  to  the  pretensions  of 
the  plaintiff  in  this  case.  Every  corifirmation  is  limited  by  the 
extent  of  the  claim  made.'' 

And  the  court  closes  its  opinion  as  to  the  effect  of  con- 
firmation, thus:  "After  the  full  and  elaborate  considera- 
tion which  has  been  heretofore  given  in  this  court,  in  the 
numerous  cases  before  it,  to  Mexican  grants  in  California, 
we  do  not  feel  called  upon  to  say  more  as  to  the  effect  of  a 
confirmation  of  claims  under  them.  Every  conceivable 
point  respecting  these  grants,  their  validity,  their  extent, 
and  the  operation  of  decrees  confirming  claims  to  land 
under  them^  has  been  frequently  examined;  and  the  law 
upon  these  subjects  has  been  repeated  even  to  weriaome- 
ness."  (See  also  Bmeric  v.  Penniman,  26  Cal.  122;  Hartley 
V.  Br(mn,  46  Cal.  203;  Hartley  v.  Bnmn,  51  Cal.  467; 
O'Conndl  v.  Hougheity,  32  Cal.  458.) 
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Other  cases  might  be  cited  to  the  same  effect,  bat  surely 
these  are  enough  to  establish  the  rule,  that  a  party  claiming 
by  derivative  title  from  a  Mexican  grantee,  of  an  imperfect 
equity,  who  has  not  presented  his  claim  for  confirmation, 
cannot  maintain  ejectment  against  another  party  claiming 
under  the  same  grant  by  adverse  derivative  title,  who  has 
presented  his  claim,  and  had  it  confirmed,  whether  he  has 
acted,  fraudulently,  or  otherwise. 

Counsel  for  plaintiff  have  earnestly  pressed  upon  the 
attention  of  the  court  the  case  of  Stei^ibach  v.  Stewart,  11 
Wall.  669,  in  connection  with  that  of  Houghton  y.  Jones,  1 
Wall.  705,  as  sustaining  their  views  upon  the  points  made 
by  them,  and  especially,  that  the  confirmation  to  Bissell 
and  Aspinwall  inures  to  their  benefit;  but,  in  our  judg- 
ment, they  afford  no  support  to  any  of  their  positions.  In 
Steinbach  v.  Stewart,  Pena  obtained  a  grant  in  1840,  which 
was  approved  by  the  departmental  assembly  in  1845.  He 
conveyed  his  interest  to  Yallejo,  who,  on  August  12,  1846, 
conveyed  a  portion  to  Hoeppener.  On  March  2,  1883, 
after  his  conveyance  to  Hoeppener,  Yallejo  presented  his 
claim  under  the  grant,  under  the  act  of  1851,  and  it  was 
confirmed  on  July  13,  1859.  The  decree  expressly  provided 
as  follows: 

''Provided,  that  this  confirmation  of  the  above  land  to 
the  said  M.  G.  Yallejo  shaH  be  without  prejudice  to  the 
rights  of  the  legal  representatives  of  Lazaro  Pena,  the 
original  grantee,  or  whoever  may  be  entitled  to  said  lands 
under  him ;  and  said  confirmation  to  said  Yallejo  akaU  inure 
to  the  benefit  of  any  person  or  persons  who  may  own  or  be  erUiUed 
to  said  land  by  any  title,  either  at  law  or  in  equity,  derived 
from  the  original  grantee  by  deed,  devise,  descent,  or  other- 
wise." 

The  conveyance  to  Hoeppener  was  endorsed  on  the  expe- 
diente,  and  thus  constituted  a  part  of  the  record  in  the  case 
for  confirmation.  The  contest  was  between  the  grantees  of 
Hoeppener  and  subsequent  grantees  of  Yallejo,  under  deeds 
covering  the  whole  premises.  The  court  simply  held  that, 
under  the  express  terms  of  this  provision  of  the  decree,  the 
confirmation  inures  to  the  benefit  of  Hoeppener,  who  was  a 
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prior  grantee  of  the  petitioner  and  nominal  confirmee,  Yal- 
lejo,  of  the  lands  which  he  [Vallejo]  conveyed  [to  Hoep- 
pener] ;  and  that  the  grant  was  also  imperfect. 

'^Bnt  when  afterwards  the  district  court  confirmed  the 
land  to  him  [Yallejo],  the  confirmation  inured  to  the  benefit 
of  his  prior* gratitee.  It  was  not  the  acquisition  of  a  new 
title,  but  the  establishment  of  his  original  right,  and  this 
was  expreaaly  decreed  by  the  proviso  already  quoted.  By  that  it 
was  adjudged  that  the  confirmation  should  inure  to  the  benefit 
of  any  person  or  persons  who  owned  or  were  entitled  to  the 
lands  by  any  title  in  law  or  in  equity,  derived  from  the  origi- 
nal grantee  by  deed,  devise,  descent,  or  otherwise.  If, 
therefore,  Hoeppener,  or  his  grantees,  held  any  such  title, 
it  was  eonfirmed  to  them  as  truly  asifhe^  or  they,  had  been  peti- 
tioners for  such  confirmation.  Now,  it  is  in  virtue  of  this 
decree  of  the  district  court  that  the  plaintiff  claims.  He 
has  no  standing  without  it.  Asserting  his  rights  through  it, 
the  law  will  not  permit  him  to  repudiate  any  part  of  its 
provisions." 

The  court  further  adds:  **The  proviso  was,  therefore, 
nothing  more  than  the  declaration  of  what  would  have  been 
the  legal  effect  of  the  decree  without  it." 

Undoubtedly,  this  is  so.  Had  the  grant  now  in  question, 
been  presented  by  Castro  and  confirmed  to  him^  undoubtedly 
it  would  have  inured  to  the  benefit  of  whoever  had  the 
derivative  legal  title  from  him,  as  the  decree  in  favor  of 
Yallejo  inured  to  the  benefit  of  his  grantees,  the  one 
having  the  first  valid  conveyance  from  Yallejo  taking  the 
title.  But  that  is  not  this  case.  The  petition  was  not  by 
Castro,  nor  for  any  confirmation  to  him.  It  was  to  one  set 
of  bis  alleged  grantees  that  the  claim  was  confirmed,  and 
the  confirmation  inured  to  them  and  their  own  grantees, 
only;  not  to  other  parties  not  claiming  under  or  in  privity 
with  them. 

Their  claim,  which  was  confirmed,  was  not  in  subordina- 
tion, but  adverse  to  that  of  plaintiffs.  The  plaintiffs'  failare 
to  present  their  adverse  claim  worked  an  abandonment, 
and   their  right  wholly  lapsed,  unless  they  can  establish 
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equities  against  the  confirmees  and  those  claiming  under 
them. 

The  case  of  Havghion  v.  Jones,  supra,  only  decides  that 
the  supreme  court  will  not  consider  a  question  as  to  the  char- 
acter of  the  title  which  was  not  presented  in  the  court  below, 
and  does  not  arise  on  the  record.  It  decides  nbthing  perti- 
nent to  this  case. 

The  grant  to  Castro  being  inchoate  and  not  definitely  valid, 
the  legal  title  still  remains  in  the  United  States.  No  patant 
has  as  yet  been  issued  to  the  confirmees,  Bissell  and  Aspiu- 
wall;  but,  had  it  issued  to  them,  it  still  would  have  inured 
to  the  benefit  of  the  United  States,  their  grantees,  under 
the  conveyance  from  Bissell  and  Aspinwall,  introduced  by 
plaintifb,  to  whom  it  would  have  immediately  returned 
through  them.  Had  the  patent  issued  to  the  confirmees, 
Bissell  and  Aspinwall,  and  no  conveyance  been  made  to  the 
United  States,  the  legal  title  would  have  been  in  them,  under 
the  authorities  cited. 

Plaintiffs  could  not  have  maintained  ejectment  against 
them.  A  conveyance  to  the  United  States  from  the  patentees 
would  put  the  United  States  in  no  worse  position,  in  respect 
to  maintaining  an  action  at  law,  than  that  occupied  by  their 
grantors. 

But  there  has,  as  yet,  been  not  only  no  patent  issued,  but 
no  final  decree  of  confirmation  has  been  entered.  True, 
there  was  an  order  for  a  decree  made  as  long  ago  as  March 
2,  1857,  but  no  decree  in  pursuance  of  the  order  has  yet 
been  entered.  There  is  no  final  decree,  and  there  never 
has  been  one,  from  which  an  appeal  could  be  taken  to  the 
supreme  court.  The  matter  is  still  subjudice.  There  being 
no  dispute  as  to  the  conveyances  of  whatever  interest  Bis- 
sell and  Aspinwall  had,  the  United  States,  as  the  case  now 
stands,  a&  they  were  when  the  order  for  a  decree  was  made, 
are,  substantially,  both  petitioners  and  defendants,  and  the 
management  of  both  sides  of  the  case  is  under  their  control. 
There  is  nothing  to  hinder  them  to-day  from  going  into 
court,  and  upon  consent  of  parties,  have  the  order  for  a 
decree  of  confirmation  set  aside,  and  the  whole  proceeding 
dismissed,  whereby  the  title  under  the  grant  would  wholly 
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faU;  or  from  having  the  decree  entered  in  pursuance  of  the 
order. 

While  the  case  so  remains  stib  judice,  the  legal  title  can 
not  pass  out  of  the  United  States  to  the  rightful  holders  of 
the  inchoate  grant  other  than  the  United  States,  whoever 
they  may  be;  and  the  United  States  stand  in  an  impregna- 
ble position  on  that  legal  title,  whether  as  original  holders, 
or  as  grantees  of  the  confirmees  against  any  assaults  in  an 
action  of  ejectment  by  those  holding  only  equities,  even 
though  the  legal  title  be  held  by  the  United  States  in  trust 
for  those  having  the  equitable  right  to  the  land.  The  cestui 
qve  trust,  cannot  sue  his  trustee,  in  possession,  holding  the 
legal  title,  and  recover  the  land  in  ejectment. 

Under  the  views  expressed,  it  appears  plain  to  us,  that 
this  action  cannot  be  maintained,  even  assuming  that  the 
grant  to  Costro  is  regular,  genuine  and  valid  to  pass  an 
inchoate  title. 

We  might  well  stop  here,  and  rest  our  decision  in  favor 
of  the  defendant,  upon  the  law  applicable  to  the  undisputed 
and  assumnd  facts. 

But  the  genuineness  of  that  grant  is  assailed,  and  as  we 
think,  successfully,  by  the  defendant.  That  the  alleged 
grant  is  in  the  handwriting  of  Alvarado,  and  that  the  signa- 
ture of  Alvarado  is  genuine,  there  is  no  donbt.  This  fact  is 
not  disputed  by  the  defendant.  But  it  is  claimed,  that  the 
document  was  not  executed  at  the  time  it  bears  date,  or 
prior  to  1850,  long  after  Alvarado  ceased  to  be  governor,  and 
after  the  transfer  of  California  to  the  United  States. 

There  was  no  direct  testimony  introduced,  except  that  of 
Alvarado,  himself,  tending  to  show  that  this  grant,  was  in 
existence,  or  was  seen  by  anybody  prior  to  some  time  in  the 
spring  of  1850,  and  much  tending  to  show  that  it  was  not. 
The  affirmative  of  the  proposition,  that  it  was  executed  at 
the  time  it  bears  date,  rests  solely  upon  the  presumption, 
that  an  instrument  was  executed  at  the  time  it  bears  date,' 
and  the  testimony  of  Alvarado.  The  presumption  alone  is 
of  little  force,  when  the  fact  is  contested  upon  any  plausi- 
ble  ground,  and  there  is  testimony  to  the  contrary.  We  will 
first  consider  the  testimony  tending  to  establish  the  affirma- 
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tive  of  the  proposition.  Alvarado  is  dead^  and  his  testimony 
taken  before  the  board  of  land  commissioners,  is  introduced 
to  establish  the  date  of  the  execution  of  the  document;  and 
this  is  the  only  direct  testimony  upon  the  point.  Alvarado 
was  shown  the  paper  containing  the  preliminary  permission 
to  occupy  by  Jimeno  on  one  side  of  the  half  sheet  of  paper, 
and  the  alleged  grant  in  question  on  the  other,  and  then 
asked  the  question : 

•*  State  if  you  know  the  handwriting  and  signature  to  said 
document.  If  yea,  state  your  means  of  knowledge  and  also 
whether  they  are  genuine  ?  " 

To  which  he  replied: 

**I  know  the  handwriting  of  Manuel  Jimeno,  and  Jose  T, 
Fernandez.  I  have  seen  them  both  write,  and  their  signa- 
tures, as  they  here  appear,  are  genuine.  And  this  is  also 
my  ovm  proper  signature,  which  I  signed  here  ai  the  time  the 
paper  was  dated,*^ 

This  is  the  only  statement  made  by  him,  as  to  when  the 
paper  was  signed.  It  was  a  Toluntary  statement  as  to  this 
particular  fact,  of  an,  apparently,  swift  witness;  for  he  was 
not  asked  when  it  was  signed.  Taken,  literally,  he  does  not 
say,  it  was  signed  at  the  time  **  it  bears  date,''  but  at  ''the 
time  the  paper  was  dated, "  that  is  to  say,  at  the  time  he 
dated  the  paper,  or  wrote  the  date,  which  might  have  been 
in  1850,  or  any  other  time,  as  well  as  in  1841.  Whether  this 
was  deliberately  designed  to  be  equivocal,  we  do  not  know, 
but  for  the  purpose  in  hand,  take  it  as  a  statement,  that  it 
vras  signed  at  the  date  it  bears.     Further  on  he  was  asked : 

"  Have  you  a  distinct  recollection  of  having  signed  the 
document  which  has  been  exhibited  to  you  in  this  case?" 

To  which  he  replied: 

"  Ido  not  remember  the  act  of  signing  it,  though  /  know  it 
is  my  signature,  and  thai  I  did  sign  it,  I  have  no  doubt.  ^' 

This  answer  wholly  neutralized  his  previous  answer,  as  to 
when  it  was  signed.  He  is  satisfied  he  signed  it,  because  it 
was  his  signature.  But  he  did  not  remember  the  act  of  signing. 
If  he  did  not  remember  the  act,  itself,  he  certainly  could 
not  tell  the  particular  time,  when  the  act  was  performed; 
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and  his  loose,  equivocal,  voluntary  answer,  as  to  time  goes 
for  nothing. 

And  the  next  question  and  answer  strengthen  this  view: 

**  Where  were  you  when  you  did  sign  it  ?"  Answer.  **  I 
ought  to  have  been  at  the  place  where  the  paper  is  dated. 
I  ought  to  be  in  Monterey." 

Not  that  he  was  there. 

•*Do  you  recollect,  positively,  where  you  were  when  you 
signed  said  document  ?"  Answer.  ' '  I  recollect  what  I  have 
already  answered.'* 

*'  Do  you  decline  to  give  a  direct  answer  about  your  recol- 
lections?"    **Ido  not." 

**Then  answer  the  question,  whether  you  remember 
where  you  were  when  you  signed  it?"  **I  would  say  inde- 
pendent of  the  document  as  a  means  of  refreshing  my 
memory,  that  I  was  at  Monterey." 

*•  In  what  house  at  Monterey?"     **Ido  not  remember.*' 

"  Do  you  know,  independent  of  the  wording  of  the  instru- 
ment that  you  signed  it  at  Monterey?"  "I  do  know  that 
I  did  sign  it  in  Monterey,  independent  of  the  wording  of 
the  document.'' 

*'  By  what  circumstances  do  you  recollect  it  ?"  ' '  Because 
I  was  Governor,  and  I  was  at  the  head  of  the  department, 
at  the  seat  of  government  at  the  time.*' 

**Who  was  secretary  at  the  time?"  "I  think  Jimeno 
was." 

After  sheltering  himself  from  answering  sundry  other 
questions  under  the  usual  phrase  of  a  prevaricating  witness, 
''  I  do  not  remember, "  he  was  asked: 

"Why  did  you  wj-ite  this  grant?"  "I  did  it  because  I 
chose  to,  and  had  the  authority  to  do  it." 

**  In  whose  presence  did  you  write  ?"  "  I  do  not  remem- 
ber." 

"Do  you  recollect  having  urrUten  U?''  Answer.  '*Ido 
not  remember  the  act  of  wriiing  it.'' 

This,  with  many  other  evasive  answers,  and  **I  do  not 
remember, "  constitute  his  entire  testimony  as  to  the  time 
when  this  grant  was  executed.  Although  Alvarado  was  at 
the  time  in  question  somewhat  lavish  in  making  grants  of 
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islands  to  his  near  relatives  and  subordinates,  it  reqaires 
no  small  tax  upon  one's  credulity  to  believe  that  he  did  not, 
in  fact,  perfectly  remember  every  circumstance  connected 
with  this  grant.  Up  to  his  time  grants  of  islands  were 
rarely  if  ever  made.  It  is  not  likely,  that  at  this  time,  he 
was  so  overwhelmed  with  public  cares,  that  he  could  not 
remember  the  circumstances  of  granting  to  his  brother-in- 
law  an  island  containing  nine  square  miles,  lying  almost 
within  sight  of  his  own  residence  when  at  home.  It  is 
inconvenient,  to  bring  too  many  particulars  into  view,  if 
one  is  testifying  falsely. 

Manifestly,  Alvarado's  testimony  is  little  short  of  worth- 
less, to  establish  the  affirmative  of  the  contested  issue 
between  the  contending  parties.  He,  confessedly,  did  not 
remember  the  act  of  tvriiing  kia  signature,  or  of  making  the 
grant.  He  so  directly  says,  and  when  pressed  repeated  the 
statement.  Consequently,  it  is  impossible,  that  he  should 
know  the  time,  when,  or  the  place  where,  the  act  was  per- 
formed. He,  evidently,  concludes,  or  pretends  to  conclude, 
that  he  wrote  it,  from  the  fact  that  he  found  his  hand* writing 
there,  and,  he  infers  that,  it  was  done  at  Monterey,  which 
was  his  official  residence,  and  he  should,  ordinarily,  have 
been  there.  But,  had  he  been  there,  the  grant,  as  was  the 
universal  custom  would  have  been  written  by  the  chief 
clerk,  Francisco  Arce,  and  as  was,  also,  the  universal  cus- 
tom, the  grant  would  have  been  attested  by  the  secretary, 
Jimeno. 

Hopkins,  the  best  informed  man  now,  or  ever,  in  Califor- 
nia, on  this  subject,  who  has  made  it  almost  a  life-long 
study,  testified  that  he  did  not  remember  an  instance  of  an 
unquestionably  genuine  grant,  where  the  grant  was  written 
on  the  back  of  the  provisional  concession,  or  not  attested 
by  the  signature  of  the  secretary.  But,  as  has  been  shown 
in  other  cases,  wherein  the  grants  were  charged  to  have  been 
fabricated  by  Alvarado  after  the  acquisition  of  California, 
Alvarado's  testimony  is  unreliable.  It  has  been  so  adjudged 
by  the  supreme  court.  Thus,  in  the  case  of  the  grant  to 
Angel  island,  dated  about  the  time  the  grant  of  this  island 
purports  to  have  been  made,  the  supreme  court  wholly  dis- 
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credited  Alvarado's  testimony,  and  in  the  case  of  the  grant 
of  Yerba  Baena  island,  made  by  Alvarado,  to  Jose  Castro, 
another  brother-in-law  and  a  brother  of  Victor  Castro,  the 
alleged  grantee  of  Mare  island,  Alvarado  testified  in  posi- 
tive terms,  that  he  made  the  grant  in  1838,  in  which  he  was 
supported  by  the  testimony  of  several  of  the  Castros.  The 
grant  was  nevertheless  rejected.  {U.  S.  v.  Polack,  Hoff. 
286.)  With  reference  to  the  character  and  credibility  of 
Alvarados  testimony,  in  the  case  of  Angel  Island,  long  after 
the  present  case  was  disposed  of  by  the  board  of  land  com- 
missioners, and  by  the  district  court  on  appeal,  the  supreme 
court  of  the  United  States  said:  ''  Governor  Alvarado  testi- 
fied, that  his  signature  to  the  grant  was  genuine,  and  that  he 
gave  it  cU  the  time  of  its  date.  In  effect,  the  other  witness 
testified  that  he  was  acquainted  with-the  handwriting  of  the 
governor,  and,  also,  with  that  of  the  secretary,  and  that  they 
were  genuine.  Where  no  record  evidence  is  exhibited,  the 
mere  proof  of  handwriting  by  third  persons,  who  did  not 
subscribe  the  instrument  as  witnesses,  or  see  it  executed,  is 
not  sufficient  in  this  class  of  cases,  to  establish  the  validity 
of  the  claim,  without  some  other  cenfirmatory  evidence. 
But  the  testimony  of  Governor  Alvarado  stands  upon  a 
somewhat  different  footing.  His  statements  purport  to  be 
founded  upon  knowlenge  of  what  he  affirms,  and  if  not  true, 
they  must  he  iviUfully  false,  or  the  result  of  an  imperfect  or 
greatly  impaired  and  deceived  recollection.  Besting,  as  the 
claim  does,  in  a  great  measure,  so  far  as  the  genuineness  of 
the  grant  is  concerned,  upon  the  testimony  of  this  witness, 
we  have  examined  his  deposition  with  care,  and  think  proper 
to  remark,  that  it  discloses  facts  and  circumstances,  which, 
to  some  extent,  affect  the  credit  of  the  witness.  By  his 
manner  of  testifying,  as  there  disclosed,  he  evinces  a  strong 
bias  in  favor  of  the  party  calling  him,  as  is  manifested 
throughout  the  deposition.  Some  of  his  answers  are  evasive; 
others,  when  compared  with  preceding  statements,  in  the 
same  deposition,  are  contradictory;  and  in  several  instances 
be  refused  altogether  to  answer  the  questions  propounded 
on  cross-examination.  Suffice  it  to  say,  without  entering 
more  into  detail,  that  we  would  not  think  his  testimony  saffi- 
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oient,  without  some  corroboration,  to  entitle  the  petitioner 
to  a  confirmation  of  bis  claim."  (U.  S.  v.  Osio,  23  How. 
280.)  These  observations  of  the  supreme  court,  are  as  per- 
tinent to  Alyarado's  testimony  in  this  case,  as  to  that,  then, 
before  the  court.  Only,  in  this  case,  he  is  much  less  posi- 
tive, and  does  not  remember  the  act  of  making  the  grant 
at  all. 

The  only  other  supporting  testimony  introduced  in  this 
case,  that  even  remotely,  bears  upon  the  date  of  the  excu- 
tion  of  this  instrument,  is  a  loose  reply  of  Castro  to  a  ques- 
tion introductory  to  matters  relating  to  his  possession  of  the 
island,  apparently  not  designed,  and  certainly  not  calculated 
to  elicit  an  answer  to  prove  the  date  of  this  particular  grant. 
After  having  stated  in  answer  to  a  question,  that  he  knew 
Mare  island,  its  situation,  etc.,  he  was  asked: 

'*  When  did  you  first  know  the  island,  called  Mare  island?'' 
Answer.  ''  At  the  time  I  received  the  grant  from  the  Mex- 
ican government." 

*'  When  was  that  r     A.     *'  In  1841." 

'*  What  did  you  do  about  the  island  in  1841  ?"  **  I  took 
fifty  mares,  ten  horses  and  two  burros  to  the  island.** 

And  to  the  first  cross-interrogatory  by  defendants: 

''You  occupied  that  place,  Mare  island,  from  the  time 
you  got  it  from  the  government  up  to  the  time  that  you  sold 
it?"  A.  "I  occupied  that  island  the  same  year  the  gov- 
ernment conveyed  it  to  me.  I  kept  all  my  mares,  horses 
and  jackasses  there." 

Now,  this  has  little,  or  no  tendency,  to  prove  the  date  of 
the  execution,  or  the  fact  of  execution  itself,  of  the  grant 
in  question.  No  direct  attempt  was  made  to  prove  by  this 
witness,  either  the  execution  of  the  grant  by  Alvarado,  or 
the  date  of  its  execution.  No  question  was  asked  him  upon 
either  of  these  points.  The  testimony  was  directed  to 
proving  occupation.  These  answers,  except  the  words, 
'^in  1841,"  are  as  applicable  to  the  preliminary  permission 
to  occupy,  given  by  Jimeno,  governor  ad  interim^  in  the  fall 
of  1840,  as  to  the  alleged  grant  of  Alvarado,  bearing  date 
May  20,  1841.  And  it  must,  necessarily,  have  related  to  the 
provisional  permission  to  occupy,  and  not  the  final  grant — 
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otherwise,  it  is  manifestly  untrue,  for  he  did  know  Mare 
island  in  1840,  when  he  petitioned  for  it,  and  obtained  pro- 
visional permission  to  occupy. 

Alvarado  says,  in  his  testimony,  read  in  evidence:  ''I 
was  well  satisfied  said  Castro  occupied  said  island  before  he 
obtained  said  grant " — meaning  the  grant  in  question,  signed 
by  Alvarado. 

If  we  are  permitted  to  notice  this  part  of  the  record  in 
the  Mare  island  ccue,  in  the  district  court,  on  appeal  from 
the  land  commissioners,  with  which  we  are  all  familiar,  but 
which  part  was  not  formally  introduced  in  evidence,  we 
find,  that,  Castro's  brother,  Jose,  testified,  that  ''Victor 
Castro  occupied  it  in  the  year  1840,  by  putting  mares  and 
horses  on  it;"  that  he  himself  helped  put  them  on  the 
island;  that  he  thought  it  was  in  October  or  November,  1840 
(which  is  about  the  date  of  the  permission),  as  ihe  rainy 
season  had  commenced;  and,  being  asked  what  grant  he 
meant  when  he  said  the  horses  were  put  there  after  the 
grant,  he  said:  ''I  mean  the  first  provisional  concession  by 
Jimeno."  But  whether  we  can  notice  this  testimony  or  not, 
can  make  no  difference,  for  the  same  conclusion  is  inevitable 
without  it.  Doubtless,  that  is  the  grant  to  which  Victor 
Oastro  referred,  as  he  would,  naturally,  occupy  the  premises 
he  petitioned  for,  as  soon  as  permission  was  given.  He 
seems  to  have  been  in  a  hurry,  for  the  provisional  conces- 
sion was  made  even  before  the  in/orme.  This  loose  answer 
to  a  loose  question,  apparently,  intended  only  to  bear  upon 
the  question  of  occupation,  forty-six  years  after  the  happen- 
ing of  the  event*  is  of  no  value  as  evidence,  to  prove  the 
execution  of  the  grant  by  Alvarado,  and,  still  less,  to  prove 
the  time  of  its  execution. 

The  testimony  of  Alvarado,  and  Victor  Castro,  quoted,  is 
all  the  evidence  introduced  in  the  case,  tending  to  prove 
the  date  of  the  execution  of  the  grant  in  question. 

There  is  no  evidence  whatever,  in  the  Mexican  archives, 
that  this  grant  was  ever  issued  by  Alvarado  to  Castro. 
There  is  no  copy  of  the  grant,  and  no  note  or  memorandum 
of  it  in  the  Jimeno  or  Hartnell  index,  nor  does  it  appear 
to  have  been  noted  in  the  Toma  de  Razon,  or  any  of  the 


326  BouLDiN  ET  AL.  V.  Phelpb.  [Cir.  Ct. 

Opinion  of  the  Cooii— Sawyer,  C.  J.  [ICareh, 

records,  or  papers,  foand  in  the  archives,  and  no  note,  or 
reference  to  it,  in  any  of  the  records  of  proceedings  of  the 
departmental  assembly.  There  is  no  affirmative  evidence  at 
all,  tending,  in  any  degree,  to  show,  that  this  alleged  grant 
was  noted  in  the  Toma  de  Bazon,  which  was  destroyed  by 
fire  in  1851,  bnt  mnch  inferential  testimony  to  the  contrary. 
The  other  archives  are  still  in  existence,  and  they  contain 
no  allusion  to  the  grant. 

Upon  the  evidence  stated,  alone,  if  there  were  no  other 
grounds  of  suspicion  as  to  the  genuineness  of  the  alleged 
grant,  it  is  settled  by  numerous  later  decisions  of  the  su- 
preme court,  that  this  grant  should  not  be  confirmed;  and  as 
strong  a  case,  at  least,  should  be  made  to  sustain  a  recovery 
in  ejectment,  as  is  required  to  justify  a  confirmation. 

Says  the  court  in  PeraUa  v.  United  States,  3  Wall.  440: 

<<  The  Mexican  nation  attached  a  great  deal  of  form  to  the 
disposition  of  its  lands,  and  required  many  things  to  be  done 
before  the  proceedings  could  ripen  into  a  grant.  But  the  im- 
portant fact  to  be  noticed  is,  that  a  record  was  required  to  be 
kept  of  whatever  was  done.  This  record  was  a  guard  against 
fraud  and  imposition,  and  enabled  the  government  to  ascer- 
tain with  accuracy  what  portions  of  the  public  lands  had 
been  alienated.  The  record  was  the  gra^it,  and  without  it 
the  title  was  not  divested.  The  governor  was  required  to 
give  a  document  to  the  party  interested,  which  was  evidence 
of  title,  and  enabled  him  to  get  possession;  but  this  '  tiJtulo ' 
did  not  divest  the  title,  unless  a  record  was  made  in  conformity 
with  law. 

"  Written  documentary  evidence,  no  matter  how  formal  and 
complete,  or  how  well  supported  by  the  testimony  of  witnesses, 
toill  not  suffice,  if  it  is  obtained  from  private  hands,  and  there  is 
nothing  in  the  public  records  of  the  country  to  show,  that  such 
evidence  ever  eansted.'' 

So,  also,  in  Romero  v.  United  Slates,  1  Wall.  744-5,  the  rule 
is  stated,  thus,  and  authorities  cited : 

**  Suppose  it  be  conceded,  however,  that  the  probative 
force  of  the  parol  testimony  is  not  overcome  by  the  contrary 
tendency  of  the  written  evidence,  the  concession  could  not 
benefit  the  claimants,  because  the  case  is  one,  where  there  is 
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no  record  evidence  of  any  kind  to  prove  either  tke  existence,  or 
the  authenticity  of  the  grant.  Assuming  that  state  of  the  case, 
then,  it  falls,  directly,  within  the  class  of  cases,  where  con- 
firmation has  been  refused,  because  there  was  no  record  of 
evidence  to  support  the  claim." 

To  the. same  effect  are  U.  S,  v.  Camlmston,  20  How.  64, 
and  7  Sawy.  593;  U.  S.  v.  Teschmaker,  22  How.  405;  U.  S. 
V.  Pico,  22  How.  406;  U.  S.  v.  Vallejo,  22  How.  416;  U.  S. 
V.  Osio,  23  How.  273;  U.  8.  v.  Bolton,  23  How.  550  iLuco  v. 
U.  S.  23  How.  543;  U.  S.  v.  Castro,  24  How.  350;  V.  S.  v. 
VaUyo,  1  Black.  555;  Pico  v.  U.  8.  2  Wall.  282;  V.  8.  v. 
Palmer,  24  How.  126;  U.  8.  v.  Knight,  1  Black.  251. 

Thus  the  affimative  proof  considered  of  itself  fails  to 
establish  the  genuineness  of  this  grant  under  these  rules, 
laid  down  by  the  supreme  court,  which  are  binding  on  this 
court.  But  there  are  other  opposing  facts  which  greatly 
strengthen  the  case  against  the  genuineness  of  this  grant, 
to  which  we  will  now  call  attention.  In  Carrdmston's  case, 
the  supreme  court  twice  refer  to  the  fact,  as  one  of  great 
significance,  that,  in  the  language  of  the  court,  ''although 
purporting  to  be  made  on  the  23d  of  May,  1846,  it  (the 
grant)  was  unknown  to  any  person  besides  the  grantor  him- 
self, and  another  interested  party,  till  filed  among  the  pub- 
lic archives,  10th  July,  1850,  after  the  cession  of  California 
by  Mexico  to  this  government."  (U.  8.  v.  Cambuston,  20 
How.  61,  64.) 

This  was  a  period  of  but  four  years.  In  the  present  case, 
although  there  was  an  anxious  inquiry  for  a  final  grant,  as 
early  at  least,  as  in  1847  to  1848,  there  is  no  evidence,  that 
anybody  ever  saw  the  grant  in  question,  or  knew  of  its  exe- 
cution or  purport,  until,  to  the  surprise  of  the  parties,  who 
claimed  whatever  interest  Castro  ever  had  in  the  island,  it 
unexpectedly,  turned  up  in  the  hands  of  Frisbie  in  the  late 
spring  or  early  summer  of  1850 — nine  years  after  it  had 
been  made,  and  three  years  after  it  had  been  so  diligently 
sought. 

There  was  no  positive,  unequivocal  evidence  introduced 
that  even  Alvarado,  or  Castro,  ever  saw  it  before  1850. 
True,  Alvarado  voluntarily  said  he  signed  it  **  when  it  was 
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dated  " — that  is,  literally,  he  signed  it  when  he  dated  it;  yet 
he  afterward,  said  twice,  that  he  had  no  recollection  of  the 
act  of  signing,  and  the  result  of  the  evidence,  is,  that  he 
only  inferred  that  he  signed  it  at  the  time,  and  at  the  place 
where  it  purported  to  have  been  executed  from  the  fact,  that 
the  grant  was  in  his  handwriting,  and  the  signature  was  his, 
and  Monterey  was  his  official  residence  at  that  time,  and  he 
ought  to  have  been  there. 

What  little  was  loosely  said  by  Castro  in  proving  his  pos- 
session and  occupation,  which  was  undoubtedly  taken  under 
the  permission  granted  by  Jimeno,  is  still  less  significant. 
It  does  not  even  appear,  that  Castro  ever  saw  this  grant  till 
the  trial  of  this  case,  or  even  then,  for  it  was  not  shown  to 
him,  and  he  was  not  examined  upon  it.  If  it  were  neces- 
sary for  the  court,  on  the  evidence  in  this  case,  to  decide 
whether  Alvarado  ever  in  fact  saw  this  grant  before  1850, 
and  whether  Castro  ever  saw  it  before  the  trial  of  this  case, 
or  at  any  time,  it  would  be  difficult  to  find  satisfactorily,  in 
the  affirmative  on  either  proposition. 

There  is  no  evidence  that  Bryant  ever  saw  or  heard  of 
this  grant.  There  is  evidence  tending  to  show  that  Bryant 
settled  upon  the  island,  claiming  a  possessory  right;  that  he 
found  it  occupied  by  Castro's  stock;  and  that  he  finally  pur- 
chased Castro's  interest,  whatever  it  was,  in  this  island, 
containing  between  five  thousand  and  six  thousand  acres  of 
land,  and  all  the  stock — the  sixty  or  more  head  of  horses 
and  mules,  fifty  being  mares,  and  the  seven  years'  increase 
from  1840  to  1847— for  eight  hundred  dollars.  And  that  is 
all  there  is  relating  to  his  knowledge  of  this  grant.  Cas- 
tro's actual  possession  under  the  permission  to  occupy^ 
and  his  stock,  furnished  a  sufficient  basis  for  this  convey- 
ance. 

So  there  is  evidence  tending  to  show  that  Major  Cooper — 
under  whom  plaintiffs  claim,  and  by  far  their  most  reliable 
and  important  witness — also  settled  upon  the  island,  setting 
up  an  independent  possessory  claim  against  Bryant;  that 
disputes  arose  about  their  rights  between  him  and  Bryant;  and 
that  finally,  early  in  18*48,  he  purchased  Bryant's  interest  for 
four  hundred  and  forty -one  dollars,  evidently  supposing  at 
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the  time  that  he  was  only  getting  a  possessory  title.  There 
is  not  a  acintiUa  of  evidence  that  Major  Cooper  ever  saw  or 
knew  of  this  particular  grant  till  exhibited  to  him  by  Fris- 
bie  in  1850,  who  complained  of  the  occapancy  of  the  island 
by  '*  Cooper's  boys;"  when  the  major  indignantly  denounced 
it  as  a  forgery.  But  this  testimony  of  Cooper's  is  direct 
and  positive  to  the  contrary.  Before  he  bought  out  Bryant^ 
Major  Cooper  had  sought  for  Castro's  title  at  Castro's,  in 
San  Pablo,  and  failing  there,  had  sent  his  son-in-law,  Dr. 
Semple,  to  Monterey,  in  quest  of  it,  but  all  he  could  find 
was  the  preliminary  permission  of  Jimeno  to  occupy;  and 
Cooper  then  declined  to  purcharse,  on  the  ground  that  there 
was  no  title. 

Afterward,  however,  he  concluded  to  purchase,  he  says 
he  don't  know  why;  but,  doubtless,  he  thought  the  posses- 
sory right,  and  what  he  got,  worth  the  small  sum  paid.  He 
had  vainly  sought  the  title  papers,  where  they  ought  to 
have  been,  at  Castro's  in  San  Pablo.  Had  he  found  the 
grant,  there  would  have  been  no  occasion  for  that  extraor- 
dinary and  fruitless  journey  to  Monterey,  of  Dr.  Sem- 
ple in  search  of  it,  so  graphically  described  by  one  of  plain- 
tiff's counsel. 

The  opinion  of  the  board  of  land  commissioners  was  read 
by  plaintiffs'  counsel,  to  show,  that  the  title  was  affirmed  by 
the  board,  and  the  grounds  of  affirmance.  In  this  opinion 
the  board  calls  attention  to  the  evidence  of  Major  Cooper, 
given  in  that  case,  when  these  matters  were  recent,  and 
fresh  in  his  recollection,  to  the  effect,  that  he  first  saw  the 
grant  in  question,  in  Frisbie's  hands,  in  1850,  written  upon 
the  back  of  the  preliminary  concession,  by  Jimeno,  and, 
that,  he  told  Frisbie,  that  it  was  not  there  before,  and 
charged  it  as  being  a  forgery.  It,  also,  states  the  testimony 
of  one  of  plaintiffs'  present  counsel,  that  he  was  called  upon 
by  Major  Cooper  to  translate  the  permission  to  occupy  for 
him,  which  he  did,  and  did  not  see  the  important  document 
upon  the  other  side  of  the  same  half  sheet  of  paper;  and 
the  testimony  of  McDonald,  that  he,  too,  was  shown  the 
document,  for  the  purpose  of  enabling  him  to  advise  Cooper 
as  to  his  rights.     He  saw  no  grant  upon  the  other  side. 
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The  commissioDers  observe,  in  substance,  that  it  would 
seem  impossible,  that  all  these  men  could  examine,  criti- 
cally, and  transcribe  this  document,  without  seeing  the 
writing  on  the  other  side,  which  was  so  heavily  written,  as 
to  be  plainly  visible  through  the  paper.  Yet,  they  assumed, 
that  Alvarado's  testimony  was  direct  and  positive,  as  to 
date,  and  place  of  execution,  and  could  not  think,  that  a 
high  official  could  commit  flat  perjury,  and  on  this  consider- 
ation, they  confirmed  the  grant.  At  that  date,  the  character 
of  the  testimony  of  Mexican  officials  of  the  last  few  years 
before  the  acquisition  of  California,  had  not  been  so  fully 
ventilated,  as  has,  subsequently,  been  done.  But,  upon 
carefully  reading  Alvarado's  testimony,  it  will  be  found  to 
be  so  cunningly,  framed,  as  to  render  it  very  difficult  to 
convict  him  of  perjury  upon  it,  whatever  the  facts  may  be. 
Thus,  it  appears,  that  the  most  important  witness  for  the 
plaintiffs  now,  be  being  one  of  their  grantors,  and  one  of 
their  leading  counsel  in  this  case,  were,  before  the  land 
commisioners,  the  principal  witnesses  to  overthrow  the 
grant. 

On  the  trial  of  this  case,  a  new  witness  was  examined  on 
this  very  important  point — Dr.  Frisbie,  of  Vallejo,  a  brother 
of  Captain  Frisbie,  who  first  brought  this  grant  to  light, 
He  testifies,  positively,  that,  in  the  spring  of  1850,  he  was 
in  his  brother's  office,  and,  on  some  occasion,  examined 
papers  in  his  safe,  among  which  was  one  purporting  to  be  a 
permission  by  Jimeno  to  Castro  to  occupy  Mare  island, 
of  the  purport  and  appearance  of  that  now  in  evidence,  on 
the  back  of  which  the  alleged  grant  is  written.  He  believed 
it  to  be  the  same.  At  that  time  it  had  no  grant^  written 
upon  the  other  side.  He  is  a  credible  witness,  whose  testi- 
mony has  not  been  assailed,  now  produced  for  the  first 
time,  and  his  testimony  is  positive,  clear,  and  certainly  sig- 
nificant. It  is  in  exact  accordance  with  the  testimony  of 
Cooper,  Mizner,  and  McDonald,  given  before  the  board  of 
Irtnd  commissioners.  He  examined  the  paper  carefully,  and 
the  grant  could  not  have  been  on  it  without  his  seeing  it. 
Mr.  Hopkins  testifies,  it  is  true,  that  the  grant  seems  to 
have  been  written  after  the  paper  had  been  folded;  but  it  is 
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now  in  so  badly  torn  and  mntilated  a  condition  at  the  folds, 
that  it  cannot,  as  it  appears  to  us,  be  told,  with  any  degree 
of  certainty,  whether  it  was  written  before  or  after  folding- 
But,  if  it  be  so,  this  would  not  be  decisive,  as  there  may 
be  other  explanations. 

The  plaintiffs'  counsel  referred  to  his  own  testimony  be- 
fore the  commissioners,  and  said  that,  of  course,  if  he  were 
to  testify  now,  his  evidence  would  not  be  different  from 
what  it  was  before;  and  he  says  that  the  grant  could  not 
have  been  on  the  copy  he  saw  at  that  time.  He  suggests, 
however,  that  there  might  well  have  been  two  copies  of 
Jimeno's  concession — one  with,  and  the  other  without  the 
grant  upon  it,  and  the  one  seen  by  these  witnesses  might 
have  been  the  one  without  it.  But  there  is  no  testimony, 
nothing  but  mere  hypothesis,  to  support  this  theory.  Be- 
sides, it  is  a  very  improbable  one.  There  is  no  testimony 
to  show  where  this  grant  was  during  the  nine  intervening 
years,  between  1841  and  1860,  while  it  was  so  earnestly 
sought  for,  far  and  near,  by  parties  interested  in  it.  And 
this  fact,  as  we  have  seen,  is  regarded  by  the  supreme  court 
as  very  significant.  If  Castro  once  had  it,  and  disposed  of  it, 
he  could  have  told  to  whom.  He  had  been  applied  to  for  the 
document  by  the  parties  who  were  entitled  to  it  as  a  muni- 
ment of  title,  if,  as  alleged,  they  had  acquired  his  interest. 
There  is  something  surprising  in  his  long  and  continued 
silence  on  this  subject — continued  even  to  this  moment. 
Frisbie  must  have  known  where  he  got  this  alleged  grant. 
Castro,  at  the  trial  in  this  case,  was  on  the  stand  for  two 
days,  yet  not  a  question  was  put  to  him  touching  the  execu- 
tion, or  time  of  execution,  of  the  grant,  or  its  whereabouts 
during  its  long  unaccountable  seclusion,  from  1841  to  1850. 
Neither  Frisbie,  nor  Castro,  was  examined  in  the  case  be- 
fore the  land  commissioners,  where  the  vital  question  was  as  to 
the  genuineness  of  this  grant — that  being  the  principal  issue 
in  the  case. 

The  fact  that  no  one  appears  to  have  ever  seen  this  docu- 
ment, when  it  was  so  diligently  sought  for,  and  under  all 
the  circumstances  disclosed  by  the  evidence,  until  it  sud- 
denly came  to  light,  so  mysteriously,  in  the  hands  of  Fris- 
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bie  in  I860,  raises  a  strong  presumption  that  it  was  non- 
existent. 

The  grantors  of  the  plaintiffs  never  presented  their  claim 
for  confirmation,  which  is  a  strong  indication,  that,  at  the 
time,  when  the  matters  were  all  fresh,  and  the  facts,  what- 
ever they  are,  were  better  susceptible  of  proof  than  now, 
they  did  not  have  any  confidence  in  the  title.  We  know 
that  Major  Cooper  did  not  consider  it'genuine,  and  it  is  not 
probable  that  his  grantees,  who  were  sons  and  relatives, 
thought  differently  of  it.  There  is  no  evidence  that  they 
did.  It  seems  scarcely  probably  that  a  claim  would  not  have 
been  presented,  which  had  become  so  valuable  before  the 
time  for  presentation  had  expired,  had  the  parties  inter- 
ested believed  that  they  bad  a  genuine  valid  grant.  ' '  Coop- 
er's boys  "  held  the  Cooper  title  till  1877,  without  any  active 
efforts  to  maintain  their  rights  under  it.  After  about  twenty- 
seven  years*  waiting,  in  1877,  the  present  plaintiffs  appear, 
through  conveyances,  to  have  commenced  gathering  in  the 
numerous  undivided  interests,  for  the  purposes  of  this  suit. 
In  the  meantime  the  United  States  had  been  in  uninter- 
rupted possession,  spending  millions  of  dollars  on  it.  The 
fact  that  Bissell  and  Aspinwall  presented  an  adverse  claim 
upon  the  same  grant,  was  no  obstacle  to  the  presentation  of 
a  claim  on  the  part  of  the  plaintiffs'  grantors,  on  their 
alleged  prior  derivative  title. 

There  are  certain  other  intrinsic  probabilities  arising  out 
of  the  known  facts,  that  should  have  considerable  weight  in 
determining  the  time  when,  and  place  where,  the  alleged 
grant  was  executed.  The  law  expressly  requires  that  a  rec- 
ord of  the  grant  should  be  made  in  the  archives.  There  is 
no  note  or  record  of  any  kind,  of  this  grant,  as  has  been 
before  stated.  This  fact  raises  a  strong  probability,  there- 
fore, that  the  grant  was  not  executed  at  Monterey  in  the 
ordinary  performance  of  his  oflScial  duties  by  the  governor; 
for  if  it  had  been,  it  is  in  the  highest  degree  porbable,  that 
a  record  would  have  been  made.  The  law  required  grants 
of  the  kind  to  be  written  upon  habilitated  paper  for  that  year, 
for  which  a  tax  of  eight  dollars  was  paid.  This  grant  was 
not  on  the  required  habilitated  paper.     By  not  using  that 
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kind  of  paper  the  government  was  defrauded,  by  its  own 
chief  executive  officer,  of  eight  dollars  of  its  revenue,  and 
no  reason  is  assigned  for  this  action.  Had  the  grant  been 
made  at  Monterey,  there  would  have  been  habilitated  paper 
for  the  purpose,  and  it  is  highly  probable,  that  it  would 
have  been  used.  It  was  not  customary,  or  lawful  to  write 
the  final  grant  on  the  other  side  of  the  same  half  sheet  of 
paper  containing  the  provisional  concession,  as  this  was 
written.  And  there  does  not  appear  to  be  any  unquestioned 
grant  in  which  this  was  done.  This  grant  was,  also,  in  the 
governor's  own  handwriting,  when  the  universal  practice  in 
regard  to  unquestionably  genuine  grants,  was  for  the  grant 
to  be  written  by  the  chief  clerk,  who,  in  this  case,  was 
Francisco  Arce.  There  are  few,  if  any  instances  of  acknowl- 
edged genuine  grants,  where  the  grant  is  in  the  handwriting 
of  the  governor,  and  none  where  it  is,  also,  on  the  back  of 
the  concession.  The  grant  is  not  attested  by  the  secretary, 
and  it  was  the  universal  custom  for  a  grant  to  be  so  attested. 
Had  this  grant  been  executed  at  Monterey,  at  the  time 
alleged,  these  officials  would  all  have  been  there,  and  it  is  in 
the  highest  degree  probable,  that  the  grant  would  have  been 
on  habilitated  paper,  as  the  law  required,  in  the  handwrit- 
ing of  the  chief  clerk,  and  that  its  execution  would  have 
been  attested  by  the  secretary,  and  a  record  made  of  it. 
All  these  irregularities  render  it  in  the  highest  degree  im- 
probable, that  the  grant  was  executed  at  Monterey,  or  at 
the  time  it  bears  date. 

On  the  other  hand  Alvarado  was  a  brother-in-law  of 
Castro,  and  in  1850,  when  this  grant  was  first  brought  to 
light,  as  well  as  the  other  grant  to  Yerba  Buena  island,  to 
another  brother-in-law,  they  lived  near  each  other  in  Contra 
Costa  county,  not  far  from  Benicia,  where  its  existence  was 
first  disclosed;  and  the  wife  of  Frisbie,  in  whose  hands  it 
was  first  found,  claiming  to  be  a  grantee  of  Castro,  was  a 
niece  of  Castro.  It  seems  to  have  been  thus  far  quite  a 
family  affair.  If  the  grant  was  executed  in  1850,  at  San 
Pablo,  this  would  account  for  the  irregularities  found.  It 
would  not  be  on  habilitated  paper  for  the  year  1841,  as 
Alvarado,  at  that  time,  and  place,  would  not  be  likely  to 
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have  that  kind  of  paper.  So,  also,  for  similar  reasons,  the 
fact  of  the  grant  being  npon  the  other  side  of  the  same 
sheet  containiDg  the  proyisional  concession,  and  the  fact  of 
its  being  in  the  handwriting  of  Alvarado,  and  its  execution 
not  being  attested  by  the  secretary,  would  be  accounted  for, 
as  he  had  no  chief  clerk  in  1850,  to  write  the  grant,  or  sec- 
retary to  attest  its  execution.  And  in  1850,  Alvarado  would 
not  be  likely  to  have  any  paper  of  the  kind  used  by  Mexican 
officials  in  1840-41,  similar  to  that  upon  which  the  petition, 
in/orme  and  permission  to  occupy  were  written.  Hence  the 
necessity  of  writing  the  grant  upon  paper  already  appro- 
priated on  one  side. 

The  alleged  grant  contains  this  sentence:  ''I  have  in 
decree  of  this  day  declared,  as  I  do  by  these  presents 
declare,  Don  Victor  Castro  owner  in  fee,  etc."  The  words 
** Idohy  tJieae presents/'  is  a  phrase  peculiar  to  conveyances 
and  contracts  in  common  law  cotmtries,  and  finds  no  place 
in  documents  of  the  kind  executed  under  the  civil  law.  The 
same  may  be  said  of  the  repetition  in  different  terms.  We 
are  not  aware  that  the  phrase  can  be  found  in  any  document 
conceded  to  be  genuine,  executed  by  Mexican  officials  before 
the  transfer  of  California  to  the  United  States.  Hopkins 
does  not  remember  an  instance  of  the  kind.  It  was  unknown 
to  the  Mexican  system  and  forms  of  granting.  But  after 
the  Americans  came  here,  the  common  law  forms  at  once, 
came  into  use,  and  by  1850,  their  use  had  become  general. 
Alvarado  had,  doubtless,  between  1846  and  1850,  by  his 
association,  and  dealings  with  Americans,  become  familiar 
with  the  phraseology  of  these  contracts  and  conveyances. 
It  is,  only,  on  the  hypothesis  that  this  grant  was  executed 
in  1850,  after  he  had  become  familiar  with  our  forms,  and 
not  in  1841,  that  the  use  of  this  phrase  in  the  grant  can  be 
satisfactorily  accounted  for.  However  Tinimportant  the 
phrase  in  this  grant  might  of  itself  alone,  seem  at  first 
blush,  it  becomes  extremely  significant,  when  considered 
with  reference  to  the  surrounding  circumstances.  It  adds 
another  strong  intrinsic  probability  to  the  theory,  that  this 
grant  was  executed  in  1860,  and  antedated. 

The  introductory  phrase  in  the  grant  "  conformably  with 
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the  powers  conferred  upon  me  by  the  supreme  government," 
is  not,  so  far  as  we  are  aware,  found  in  any  unquestioned 
grant,  professedly  made  under  the  colonization  laws.  It 
must  have  been  made,  therefore,  after  Alvarado  bad  forgot- 
ten the  formula,  or  else,  he  intended  to  make  the  grant 
under  the  authority  of  the  ''central government,"  conferred 
on  him  in  1838,  to  grant  ''desert  islands,  adjacent  to  the 
department,"  in  which  case,  it  is,  absolutely,  void,  as  we 
have  already  seen. 

Mr.  B.  C.  Hopkins,  Mr.  Forbes,  and  Mr.  Hickock  were 
examined  as  experts  upon  the  signatures,  and  handwriting 
of  Alvarado  at  different  periods  of  his  life,  with  a  view  of 
throwing  light  upon  the  question,  as  to  the  time  when  this 
grant  was,  in  fact,  executed. 

Their  examination  was  very  thorough,  and  minute,  and  a 
comparison  was  made  between  many  documents  in  the 
Mexican  archives.  It  would  serve  no  good  purpose  to  dis- 
cuss all  the  minutia  of  their  evidence  pro  and  con,,  and  we 
shall  confine  onrselves  to  stating  general  results.  Mr.  Hop- 
kins was  keeper  of  the  Mexican  archives  for  almost  a  quar- 
ter of  a  century,  during  which  time  he  made  the  matter  of 
the  genuineness  of  these  classes  of  documents  a  special 
study.  He  thereby  became  as  thoroughly  master  of  the 
subject,  as  any  man  can  reasonably  expect  to  become — cer- 
tainly, more  thoroughly  acquainted  with  the  records,  and 
their  characteristics,  than  any  other  man,  who  has  ever  had 
anything  to  do  with  them.  His  services  have  been  rendered, 
at  some  stage  of  the  proceedings,  in  a  similar  character,  in 
most  of  the  cases  of  grants  presented  for  confirmation  to 
the  land  commissioners;  and  he  has  done  much  to  bring  to 
light  the  frauds  in  rejected  cases — not  to  say  supposed 
frauds,  that  existed  in  some  cases  confirmed  in  the  early  his- 
tory of  the  cases  presented  to  the  land  cammissioners. 
Much  reliance  has,  always,  been  justly  placed  by  the  courts, 
and  counsel  on  his  judgment  and  skill,  as  an  expert,  in  these 
matters.  Mr.  Forbes  has  been  the  keeper  of  the  archives 
since  Mr.  Hopkins  retired,  and  he  has  bad  considerable 
experience  and  familiarity  with  the  archives.  Mr.  Hickock 
is,  also,  an  expert  of  recognized  ability  in  handwriting,  and. 
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he  is  often  called  in  such  matters.  The  general  result  of  the 
testimony  of  these  experts,  is,  that  the  handwriting  of 
Alvarado  varied  at  different  periods  of  his  life,  and,  thai, 
there  are  three  periods  in  which  there  is  quite  a  marked 
difference — that  there  were  three  distinct  modes  of  forming 
the  ^'B*' in  his  signature,  Juan  B.  Alvarado,  as  well  as 
variations  in  his  general  hand  writing;  one  of  them  being 
generally  used  after  1843  or  4  and  down  to  1850,  and  since; 
that  the  ''  B  "  found  in  the  signature  of  the  grant  in  ques- 
tion, was  of  the  form  belonging  to  the  last  period;  that  there 
were  but  five  instances  of  grants  purporting  to  be  made 
about,  and  near  the  date  found  in  the  grant  in  ques- 
tion, in  which  the  form  of  the ''B*' used  in  the  dis- 
puted grant  is  found,  and  that  the  genuineness  of  all  these 
but  one  is  questionable,  standing  in  this  particular,  upon 
the  same  footing  with  the  grant  in  question;  that  the  hand- 
writing of  Alvarado,  in  which  the  grant  in  question  is 
written,  also,  resembles  the  handwriting  of  Alvarado  at  the 
later  period  after  1844;  that  this  grant  and  some  other  dis- 
puted grants  bearing  nearly  the  same  date,  are  written  with 
a  steel  pen ;  and  Hopkins  testifies,  that  he  had  found  no 
instance  of  a  document  of  unquestionable  authenticity, 
written  with  a  steel  pen  in  the  archives  of  date  prior  to  1844, 
in  which  year  there  is  one  in  the  handwriting  of  Hinckley, 
an  American,  and  he  infers,  that  steel  pens  were  not  in  use 
in  California,  especially  by  Mexicans,  prior  to  that  date. 
After  a  careful  consideration  of  the  documents  in  the 
archives,  the  experts  are  of  opinion,  that  this  grant  mnst 
have  been  written  and  executed,  not  at  the  time  it  bears  date, 
but  at  some  period  subsequent  to  the  acquisition  of  Cali- 
fornia. 

Mr.  Hopkins  says,  this  is  not  a  conclusion  reached  by 
him,  merely,  upon  an  examination  for  the  present  occasion; 
that  his  attention,  was  directed  to  this  grant  many  years  ago; 
that  he  studied  the  question,  carefully,  and  thoroughly 
examined  the  archives  at  his  leisure,  and,  that,  his  conclu- 
sion is  the  result  of  an  examination  and  consideration 
extending  over  a  period  of  many  years.  That  his  present 
examination  was  only  to  refresh  his  memory  by  going  over 
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the  yarions  documents  again.  He  is  decidedly  of  opinion, 
that  the  grant  was  not  written,  or  executed,  till  after  the 
transfer  of  California  to  the  United  States.  On  the  trial  in 
this  court  of  the  Inoin  case,  to  recover  of  the  United  States 
the  marsh  lands  adjoining  Mare  island,  then  claimed  by  the 
goyemment  as  being  a  portion  of  Mare  island,  the  attorneys 
of  the  United  States  thought  it  their  duty  to  maintain  the 
validity  of  this  grant  to  Castro,  as  that  was  the  only  ground 
upon  which  their  hope  of  recovery  rested.  On  that  occasion, 
Mr.  Hopkins  was  called,  and  examined  by  the  plaintiff,  as 
an  expert  against  the  United  States,  to  overthrow  the  grant, 
as  he  is  now  called  by  the  United  States,  for  the  same  pur- 
pose. His  testimony,  then,  corresponded  fully  with  that 
now  given  by  him.  There  was  no  opposing  expert  testi- 
mony introduced  in  this  case.  After  an  examination  of  the 
various  documents  in  the  handwriting,  and  the  signature  of 
Alvarado,  introduced  in  evidence,  in  the  light  of  the  testi- 
mony of  the  experts,  it  appears  to  us,  therefrom,  to  be 
highly  probable,  that  this  grant  was  written  and  executed 
in  the  later  period  of  Alvarado's  life,  and  as  late  as  1850. 
This  adds  another  probability  against  the  genuineness  of 
this  grant. 

One  other  circumstance  we  feel  called  upon  to  notice. 
On  the  cross-examination  of  Castro,  upon  his  testimony, 
that  he  had  made  a  conveyance  to  Bryant  in  1847,  which,  it 
is  claimed,  is  lost,  in  order  to  shake  his  credibility,  the 
witness  was  asked,  whether  he  had  not,  subsequently,  to 
his  alleged  conveyance  to  Bryant,  made  a  conveyance  of 
the  same  island  to  other  parties.  He  admitted  that  he  had, 
to  Chase  and  Sackman.  He  said  that  he  was,  himself,  then, 
ignorant;  that  these  parties  represented  to  him  that  they 
could  recover  the  land,  and  that,  if  he  would  convey  to 
them,  they  would  bear  the  expense,  recover  the  property, 
and  give  him  one-half;  and,  relying  upon  their  representa- 
tions, he  had  made  a  conveyance  to  them.  These  parties 
do  not  appear  to  have  any  connection  with  either  of  the 
other  adverse  claimants  under  Castro,  and  nothing  more  is 
beard  of  them  in  the  case. 

Castro  was  then  asked  it  he  had  not  made  still  another 
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conyeyanoe,  to  which  he  replied  that  be  had  not.  In  order 
to  inyolye  him  in  a  contradiction,  he  was  shown  a  signature 
upon  a  deed,  in  which  there  was  no  ^'r**  in  the  word  Victor, 
purporting  to  be  his,  and  asked  if  that  was  his  signature,  to 
which,  after  examination,  he  answered  it  was  not;  and,  upon 
being  pressed,  said  that  he  neither  signed  that  document, 
nor  authorized  anybody  else  to  sign  it  for  him,  and  per- 
sisted in  this  positiye  denial.  The  deed  was  not  offered, 
but  plaintiffis'  counsel  insisted  that  it  should  be  retained 
and  identified.  It  was  not  then  apparent  for  what  purpose. 
The  instrument  was  identified,  and  proyed  to  be  the  con- 
yeyance  of  Mare  island  from  Castro  and  wife  to  Frisbie  and 
Simmons,  the  first  link  in  the  chain  of  the  deriyatiye  title 
from  Castro  to  the  petitioners  for  the  confirmation  of  their 
claim  to  Mare  island,  before  the  land  commissioners,  and 
which  the  plaintiffs,  after  offering  further  proof  that  it  was 
a  forgery,  put  in  eyidence,  at  a  subsequent  stage  of  the 
proceedings — when  they  came  to  rebuttal — at  the  same  time 
denying  its  genuineness,  to  show  that  no  title,  in  fact,  passed 
to  the  petitioners,  and  through  them  to  the  United  States, 
and  that  the  United  States  claimed  under  it. 

In  the  early  stages  of  the  argument  of  plaintiffs'  counsel, 
it  was  earnestly  pressed  upon  us,  that  this  deed  was  proyed, 
beyond  the  possibility  of  doubt,  by  positiye,  uncontradicted 
testimony,  to  be  a  forgery. '  Upon  the  yiew  we  take,  we  do 
not  deem  it  necessary  to  decide  whether  it  is  a  forgery  or 
not;  and  we  are  unwilling  to  decide  it,  unnecessarily,  upon 
so  limited  and  partial  a  presentation  of  the  testimony,  col- 
laterally, in  the  absence  of  parties  necessarily  implicated 
in  the  charge.  But  plaintiffs  earnestly  insist,  that  it  is  a 
forgery,  and  present  points  on  this  theory  that  require 
notice;  and,  if  we  were  compelled  to  decide  the  question  on 
the  testimony  as  it  now  stands,  it  would  be  difficult  to  arriye 
at  a  different  conclusion.  If  it  be  a  forgery  and  fraud,  as 
they  insist,  then,  it  seems  to  us,  that  a  strong  additional 
inference  arises  from  this  fact,  and  the  attendant  circum- 
stances, that  the  alleged  grant  from  Alyarado  to  Castro  is 
also  a  fraud .  The  perpetrators  of  this  forgery  and  fraud,  if 
such  it  be,  whoeyer  they  may  be,  haye,  certainly,  by  this 


Dist.  Gal.J  BouLDiN  et  al.  v.  Phelps.  339 

1887.]  Opinion  of  the  Conrt—Sawyw.  G.J. 

act,  shown  themseiyes  capable  of  being  parties,  or  acces*- 
sories,  to  the  making  of  the  fraudulent  grant  from  Alyarado 
to  Castro,  which  was  as  necessary  to  form  the.  foundation  of 
the  claim  for  confirmation  presented  by  the  petitioners,  as 
the  first  conveyanee  in  the  derivative  title  from  Castro  to 
Frisbie  and  Simmons. 

The  alleged  fraudulent  conveyance  was,  necessarily,  made 
in  the  same  interests,  whatever  those  interests  were,  as  those 
seeking  to  avail  themselves  of  the  benefit  of  the  alleged 
grant  from  Alvarado  to  Castro.  The  conveyance  bears 
date  May  28,  1850,  about  the  time  the  alleged  grant  from 
Alvarado,  for  the  first  time,  came  to  light  in  the  hands  of 
Prisbie.  The  parties  to  these  transactions  were,  doubtless, 
intimate  in  their  social  relations,  as,  according  to  the  testi- 
mony of  Castro,  Alvarado  was  his  brother-in-law,  and  the 
wife  of  one  of  the  grantees  in  this  deed,  his  niece.  If,  at 
this  time,  no  final  grant  had  been  made,  then,  there  was  an 
absolute  necessity  for  making  a  fraudulent  one,  in  order  to 
secure  a  confirmation  of  the  claim  to  Mare  island.  But,  in 
Tiew  of  the  evidence,  as  to  Castro's  prior  transactions,  it 
seems  singular,  that  there  should  be  any  necessity  for  forg- 
ing a  conveyance  from  him.  However  this  may  be,  in  view 
of  the  surrounding  circumstances,  if  this  apparent  convey- 
ance of  Castro  is  a  forgery,  it  is  difficult  to  resist  the  con- 
clusion, that  the  preceding,  and  far  more  important  docu- 
ment, is,  also,  a  fraud.  The  maxim,  noscUur  a  aociia,  seems 
particularly  applicable  to  the  grant  of  Alvarado;  and  the 
principle  of  the  maxim,  relating  to  false  testimony,  fcdsus 
in  uno  fcUsvs  in  omn^Sms,  would,  also,  seem  to  be  equally 
applicable. 

Upon  a  consideration  of  the  whole  case,  we  cannot  resist 
the  conclusion,  that  the  alleged  grant  from  Alvarado  to  Cas- 
tro was  not  made  or  executed  till  some  time  in  1850,  long 
after  the  transfer  of  Caliiornia  to  the  United  States;  and 
that  it  is  fraudulent  and  void,  and  we  so  find. 

But,  plaintifiis  insist,  that  this  question  is  not  now  open 
to  consideration;  that  the  claim  has  been  confirmed  in  the 
mode  provided  for  confirmation  of  such  claims  in  proceed- 
ings to  which  the  United  States  were  parties,  and  that  they 
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are  thereby  estopped  from  averring  the  contrary;  also,  that 
the  United  States  claim  title  under  this  grant,  and  are, 
consequently,  estopped  from  denying  its  genuineness  now. 
We  cannot  assent  to  either  of  these  propositions.  The 
plaintiffs  were  not  parties  to  those  proceedings,  and  not  in 
privity  with  any  party  to  them.  The  question  was,  entirely, 
between  the  United  States  and  the  petitioners,  who  were 
strangers  to  plaintiffs.  It  only  settled  rights  between  them. 
And  the  act  of  1851  expressly  provides,  that  the  decree  of 
confirmation  shall  be  conclusive,  ''between  the  United 
States  and  claimants  only."  (9  Stats.  634,  sec.  15.)  Be* 
sides,  before  the  order  for  confirmation,  the  United  States 
had  purchased  in  any  adverse  claim,  that  the  petitioners 
had — compromised  the  adverse  claim,  so  that  the  confirma«- 
tion,  under  the  authorities  cited,  would  inure  to  the  benefit 
of  the  United  States.  It  had,  therefore,  become  a  matter 
of  indifference  to  the  United  States,  whether  the  claims 
should  be  confirmed  or  rejected,  as  in  one  case  the  confirma* 
tion  inured  to  its  benefit;  and  in  the  other,  the  legal  title 
then  in  the  United  States,  continued  to  remain  in  them,  as 
before,  without  even  any  adverse  outstanding  equity.  It 
was  upon  this  idea,  expressed  by  the  United  States  attorney, 
at  the  time,  that  he  stated  that  there  was  no  further  objec- 
tion  to  a  confirmation;  upon  which  statement,  the  order  for  a 
decree  of  confirmation  was  made.  And  it  was  doubtless, 
owing  to  this  indifference,  as  to  whether  the  confirmation 
was  now  made  or  not,  that  there  was  a  neglect  to  follow  up 
the  order  for  a  decree  by  the  entry  of  a  final  decree,  while 
final  decrees  were  entered  in  all  but  two,  of  the  other  cases, 
in  which  final  decrees  were  ordered  at  the  same  time,  and 
embraced  in  the  same  order.  Besides,  the  confirmation  has 
not  reached  the  stage  yet,  where  it  has  become  res  a^vdicaJta^ 
and  can  operate  as  an  estoppel.  There  is  as  yet  no  final 
decree.  There  is,  as  we  have  refore  seen,  only  an  order  for 
a  decree.  The  case  is  still  liable  to  be  opened,  and  the 
whole  proceeding  dismissed  and  abandoned.  The  confirma- 
tion is  neither  final  as  to  the  subject  matter,  nor  even  final 
as  to  the  court  that  rendered  it,  so  as  to  render  it  appeala- 
ble.   The  matters  are^  therefore,  still  evbjudioe.    Until  the 
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decree  becomes  final  as  to  the  subject  matter,  it  is  not  res 
adjudiccUa,  and  cannot  operate  by  way  of  estoppel.  {Sharon 
V.  Hia,  26  Fed.  Eep.  344,  388-9. 

As  to  the  estoppel  insisted  upon  by  claiming  title  under 
the  alleged  grant  to  Castro,  and  subsequent  conveyances  to 
the  petitioners  in  the  proceedings  for  confirmation,  the 
defendant  did  not,  on  the  trial  of  this  case,  rely  on,  or  even 
present  those  grants,  conyeyances  and  proceedings,  but 
altogether  repudiated  them.  It  was  the  plaintiffs  who, 
against  the  objection  of  defendant,  introduced  these  pro- 
ceedings and  conveyances,  while  denying  the  genuineness  of 
Bome  of  them,  and  sought  to  force  the  repudiated  position 
upon  defendant.  Besides,  as  to  strangers,  a  party  is  not 
estopped  from  denying  the  validity  of  an  adverse  title  pur- 
chased in  order  to  secure  his  peace.  It  is  often  cheaper 
and  better  to  purchase  in  a  void  adverse  claim  than  to  liti- 
gate it.  Any  party  is  at  liberty  to  buy  his  peace  without 
prejudicing  his  own  title  already  held.  {Cannon  v.  Stock- 
mon,  36  Cal.  538.) 

Upon  the  views  expressed,  there  must  be  findings  and  a 
judgment  for  defendant,  on  the  grounds  indicated,  in  this 
opinion,  and  it  is  so  ordered. 


Ex  PARTE  Richard  Kokhler,  Resceiver. 

Cmouxr  Coubt,  Distbiot  of  Obxgon. 

Apbil  4,  1887. 

1.  IirrsBSTATE  GoMHXBCB. — ^The  transportation  of  proi>6rty  from  one  state  to 

another  isinteistate  commerce,  whether  the  carriers  engaged  in  moving  it 
or  the  Tchides  on  which  it  is  bome  cross  the  line  of  the  state  or  not. 

2.  Iktkbstatx  Commsbcb  Act. — This  act  does  not  indade  or  apply  to  all 

carriers  engaged  in  interstate  commerce,  bat  only  such  as  nse  a  railway, 
or  a  railway  and  water  craft  "under  common  control,  management  or 
arrangement  for  a  continnons  carriage  or  shipment"  of  property  from 
one  state  to  another;  nor  does  it  apply  to  the  carriage  of  property  by 
rail  wholly  within  the  state,  althoagh  shipped  from  or  destined  to  a  place 
without  the  state,  so  that  such  place  is  not  in  a  foreign  country. 

3.  Gasi  in  Judomknt — The  Oregon  Railway  and  Navigation  Company  carries 

oertain  kinds  of  goods  on  its  steamers  forth  and  back  between  Portland  and 
San  Francisoo  at  special  and  rednoed  rates;  the  Oregon  and  California 
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Bailwaj,  nnder  the  management  of  the  petitioner,  carries  the  same  kind 
of  gooda  forth  and  back  between  Portland  and  Ashland  and  way  stations , 
in  Oregon,  at  spedal  and  redaoed  rates;  the  Oregon  Pacific  Bailvay 
Company  carries  the  same  kind  of  goods  forth  and  back  between  certain 
points  on  the  line  of  the  Oregon  and  California  road  and  San  Francisco 
ria  its  railway  from  Albany  to  Yaqoina  bay,  and  thence  by  steamer,  at 
reduced  rates,  and  thereby  competes  with  the  Oregon  and  California  and 
the  Oregon  Railway  and  Navigation  for  business  between  said  points  and 
San  Francisco.  The  Oregon  Bailway  and  Navigation  and  the  receiver  of 
the  Oregon  and  California  act  independently,  though  concurrently,  in 
making  these  reduced  rates,  but  no  through  bill  of  lading  or  freight  receipt 
is  given,  nor  is  either  interested  in  or  liable  for  the  carriage  of  the  goods 
beyond  its  own  line  of  transportation.  Heldt  that  the  Oregon  and  Cali- 
fornia road  and  the  steamers  of  the  Oregon  Bailway  and  Navigation 
Company  in  the  carriage  of  the  goods  in  question  are  not  "  used 
under  any  common  control,  management  or  arrangement  for  a  con- 
tinuous carriage  or  shipment "  thereof,  to  and  from  San  Francisco,  within 
the  intent  and  meaning  of  the  act,  and  that  the  carriage  and  handling  of 
said  goods,  so  far  as  the  receiver  is  concerned,  is  performed  wholly  within 
the  state,  and  therefore  specially  exempted  by  the  terms  of  the  act  from 
its  Of  «ration;  provided  the  same  are  not  directly  shipped  to  or  from  a 
foreign  country. 

Before  Deadt,  District  Judge. 

Mr.  John  W.  WhaUey,  for  the  receiver. 

Deadt,  J.  The  road  of  the  Oregon  and  California  Bailway 
Company  is  four  hundred  miles  in  length,  and  lies  wholly 
within  this  state,  between  Portland  and  Ashland,  near 
the  southern  boundary  thereof.  It  is  operated  at  present 
by  a  receiver  of  this  court  heretofore  appointed  on  the  ap- 
plication of  the  plaintiff  in  the  pending  suit  of  Harrison  et 
cH  V.  The  Oregon  and  Cali/omia  Bailtvay  Company ^  to  enforce 
the  lien  of  a  mortgage  thereon. 

On  March,  30, 1887,  the  receiver,  Mr.  Bichar^  Koehler,  filed 
a  petition  in  this  court,  asking  for  instruction  whether  the 
Oregon  and  California  road  is  within  the  purview  of  the 
interstate  commerce  act  lately  passed  by  congress,  when  en- 
gaged in  carrying  freight  destined  to  or  coming  from  a 
point  or  place  without  the  state,  under  the  circumstances 
herin  stated. 

It  appears,  from  the  petition,  that  the  receiver,  acting  un- 
der the  instruction  of  this  court  heretofore  given  (ex  parte 
KoehleTy  11   Sawy.  191,)  has  been,  and  now  is,  carrying 
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wheat  and  other  agricnitaral  products  of  the  state,  destined 
to  San  Francisco  from  certain  points  along  the  line  of  the 
Oregon  and  California  road,  where  there  is  competition  with 
the  Oregon  Pacific  Railway  Company  at  special  and  lower 
rates  than  if  destined  for  Portland  only;  that  such  products 
are  taken  from  Portland  to  San  Francisco  at  a  special  rate 
on  the  steamers  of  the  Oregon  Bailway  and  Navigation  Com- 
pany; that  said  steamers  also  carry  goods  at  special  rates 
on  their  return  trips  from  San  Francisco  to  Portland,  des- 
tined to  the  points  aforesaid  along  the  line  of  the  Oregon 
and  California  road,  consisting  of  the  products  of  Califor- 
nisL,  China,  the  Hawaiian  islands  and  the  Central  and  South 
American  states,  which  goods  are  carried  from  Portland  on 
the  Oregon  and  California  road  to  the  places  of  their  destina- 
tion, at  special  and  lower  rates  than  those  charged  for  goods 
shipped  from  Portland  for  other  and  non-competing  points 
on  said  road;  that  the  Oregon  Pacific  Bailway  Company  is 
operating  a  line  of  railway  from  Albany  to  Yaquina  bay, 
Oregon,  in  conjunction  with  a  line  of  steamers  between  the 
latter  place  and  San  Francisco,  and  is  avowedly  carrying 
and  offering  to  carry  freight  to  and  from  San  Francisco  and 
portions  of  the  country  traversed  by  the  road  of  the  Oregon 
and  California  Company  at  cost,  and  that  unless  the  receiver 
is  allowed  to  make  a  special  rate  for  freight  between  the 
points  on  the  Oregon  and  California  road  subject  to  this 
competition,  and  San  Francisco,  said  road  will  not  be  able 
to  retain  its  share  of  this  business;  and  that  although  the 
Oregon  Bailway  and  Navigation  Company  and  the  receiver 
of  the  Oregon  and  California  road,  in  making  special  rates 
as  aforesaid,  purpose  to  obtain,  each  for  itself,  the  carriage 
of  goods  which  otherwise  they  might  lose,  yet  there  is  no 
agreement  or  guarantee  between  them  on  the  subject,  nor  is 
such  freight  ever  shipped  on  a  through  bill  of  lading,  or  the 
one  party  in  any  way  liable  for  the  default  or  miscarriage  of 
the  other  in  respect  thereto.  But  each  for  itself  carries  the 
same  over  its  own  route — it  being  represented  to  and  under- 
stood by  the  shippers  that  if  they  send  such  goods  by  these 
lines  of  transportation  they  will  be  carried  over  each  at  a 
certain  reduced  rate,  and  that  the  Oregon  and  California 
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road  and  the  Oregon  Bailway  and  Nayigation  ateamers 
"are  not  under  any  'common  control,  management  or  ar- 
rangement for  a  continuous  carriage  or  shipment'  in  any 
manner/'  unless  the  facts  herein  stated  make  them  so, 
and  on  this  point  the  receiver  prays  the  advice  and  direction 
of  the  court. 

The  first  section  of  the  act  reads  as  follows: 

*'  That  the  provisions  of  this  act  shall  apply  to  any  com- 
mon carrier  or  carriers  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad,  or  partly  hy  rail- 
road and  partly  by  waler  when  both  are  used,  under  a  common 
control,  management,  or  arrangement,  for  a  coniiniunis  oar-- 
riage  or  shipment,  from  one  state  or  territory  of  the  United 
States,  or  the  District  of  Columbia,  to  any  other  state  or 
territory  of  the  United  States,  or  the  District  of  Columbia, 
or  from  any  place  in  the  United  States  to  an  adjacent  foreign 
country,  or  from  any  place  in  the  United  States  through  a 
foreign  country  to  any  other  place  in  the  United  States,  and 
also  to  the  transportation  in  like  manner  of  property  shipped 
from  any  place  in  the  United  States  to  a  foreign  country  and 
carried  from  such  place  to  a  port  of  transhipment,  or  shipped 
from  a  foreign  country  to  any  place  in  the  United  States 
and  carried  to  such  place  from  a  port  of  entry  either  in  the 
United  States  or  an  adjacent  foreign  country.  Provided, 
however,  that  the  provisions  of  this  act  shall  not  apply  to  the 
tfansportation  of  passengers  or  property,  or  to  the  receiving, 
delivering,  storage,  or  handling  of  property,  whoUy  within  one 
stale,  and  not  shipped  to  or  from  a  foreign  country  from  or  to 
any  state  or  territory  as  aforesaid. 

"  The  term  '  railroad '  as  used  in  this  act  shall  include  all 
bridges  and  ferries  used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  where  owned  or  operated  under  a  con- 
tract, agreement  or  lease;  and  the  term  '  transportation '  shall 
include  all  instrumentalities  of  shipment  or  carriage. 

*'  All  charges  made  for  any  service  rendered  or  to  be  ren- 
dered in  the  transportation  of  passengers  or  property  as 
aforesaid,  or  in  connection  therewith,  or  for  the  receiving, 
delivering,  storage,  or  handling  of  such  property,  shall  be 
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reasonable  and  jast;  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  declared  to  be 
unlawful." 

There  is  no  doubt  that  this  railway  and  these  steamers  are 
engaged  in  interstate  commerce  in  the  carriage  of  these 
goodSy  under  the  circumstances  stated.  Any  carriage  of 
goods  which  crosses  a  state  line  is  interstate  commerce.  And 
the  fact  that  transportation  from  one  state  to  another  is 
accomplished  in  whole  or  in  part  through  the  agency  of 
independent  and  unrelated  carriers  up  to  and  from  the 
state  line,  does  not  afifect  the  character  of  the  transac- 
tion in  this  respect. 

For  whenever  an  article  destined  to  a  place  without  the 
state  is  shipped  or  started  therefor,  it  becomes  the  subject 
of  interstate  commerce,  and  the  carriers  employed  in  the 
transportation  thereof,  although  neither  of  them  may  pass 
from  one  state  to  the  other,  are  subject,  as  instruments  of 
such  commerce,  to  national  legislation  and  control.  (TAe 
Daniel  Ball,  10  Wall.  564;  HaU  v.  De  Cuir,  95  U.  S. 
485;  Wabash,  eic,,  Railway  Company  v.  Illinois,  118  U.  S. 
672;  Ex  parte  KoeM&r,  11  Sawy.  195.) 

Bat  the  interstate  commerce  act  does  not  include  or  apply 
to  all  the  instrumentalities  or  agencies  used  or  engaged  in 
interstate  commerce. 

It  does  not  include  any  water  craft  unless  it  is  used  in 
connection  with  a  railway  ''under  a  common  control,  man- 
agement or  arrangement,  for  a  continuous  carriage  or  ship- 
ment "  from  one  state  or  territory  of  the  United  States  to 
another,  or  to  or  from  such  state  or  territory  from  or  to  a 
foreign  country.  Nor  does  it  include  the  carriage  or  hand- 
ling of  property  by  rail  or  otherwise,  when  such  carriage 
and  handling  is  performed  wholly  within  a  state,  unless  the 
same  is  directly  shipped  to  or  from  a  foreign  country  from 
or  to  such  state. 

The  mere  fact  that  a  railway  wholly  within  a  state  and  a 
vessel  running  between  said  state  and  another  meet  at  a 
point  within  the  railway  state,  and  thus  form  a  continuous 
line  of  transportation  between  the  two  states,  by  the  one 
taking  up  the  goods  delivered  by  the  other,  at  its  terminus. 
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and  oarrying  them  thenoe  to  their  destination,  does  not 
bring  the  carriers  who  so  use  the  railway  and  steamer  within 
the  act. 

So  long  as  the  railway  and  steamer  are  operated  under 
a  separate  and  distinct  control,  each  making  its  own  rates 
and  only  liable  for  the  carriage  and  safe  delivery  of  the 
goods  at  the  end  of  its  own  roate,  the  act  does  not  apply  to 
the  transaction.  To  make  these  carriers  subject  to  the  act, 
the  railway  and  vessel  must,  as  therein  provided,  be  oper- 
ated or  used  under  a  ''common  control " — ^a control  to  which 
each  is  alike  subject  and  by  which  rates  are  prescribed  and 
bills  of  lading  given  for  the  carriage  of  goods  over  both 
routes  as  one. 

On  this  apparently  plain  exposition  of  the  act,  the  rail- 
way of  the  Oregon  and  California  Company  and  the  steam- 
ers of  the  Oregon  Railway  and  Navigation  Company  are  not 
''  used  under  a  common  control,  management  or  arrange- 
ment "  in  this  respect,  and  therefore  are  not  subject  to  the 
act,  although  engaged  in  interstate  commerce.  Each  carrier 
makes  its  own  rate  and  nndertakes  for  the  carriage  and 
delivery  of  goods  not  otherwise  than  over  its  own  route. 
The  fact  that  both  are  interested  in  maintaining  the  traffic 
between  Oregon  and  California  over  this  route  and  by  this 
means,  so  as  to  secure  it  against  the  competition  of  the 
Oregon  Pacific,  is  not  material. 

Each  is  at  liberty,  as  far  as  the  other  is  concerned,  to 
raise  or  farther  reduce  its  rates  to-morrow  if  the  exigencies 
of  the  traffic  permit  or  require  it.  The  present  rate  is  not 
the  result  of  any  "  arrangement "  between  the  two  carriers 
''for  a  continuous  carriage  or  shipment **  from  Oregon  to 
San  Francisco  and  vice  versa,  but  only  an  independent, 
though  concurrent,  reduction  of  rates  by  each  over  its  own 
route,  for  the  purpose  of  retaining  the  traffic  thereon  against 
the  competition  of  a  rival  route. 

The  questions  involved  in  this  inquiry  arise  on  the  first 
section  of  the  act.  Taking  its  several  clauses  together,  my 
impression  is  that  no  carrier  is  within  its  operation  unless 
he  is  engaged  in  interstate  commerce  by  means  of  a  railway 
or  railway  and  water  craft  under  one  "control,  management 
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or  arrangement,"  and  that  by  snch  means  or  instrnmentali- 
ties  he  does  actually  and  continnonsly  carry  goods  from 
within  to  without  the  state  or  from  without  to  within  the 
same.  He  may  form  a  link  in  a  line  of  interstate  commerce, 
but  if  his  relation  to  such  commerce  or  interest  in  or  lia- 
bility for  the  carriage  thereof,  does  not  extend  beyond  the 
line  of  the  state,  he  is  not  within  the  act. 

The  receiver  is  therefore  instructed,  that  he  is  at  liberty, 
so  far  as  the  act  is  concerned,  to  make  special  rates  for  the 
carriage  of  goods  from  or  to  points  on  the  line  of  his  road 
for  the  purpose  of  obtaining  or  retaining  business  therefor, 
against  other  carriers  competing  for  the  same.  But  this 
direction  does  not  apply  to  goods  shipped  directly  to  or 
from  a  foreign  country  over  the  line  of  the  Oregon  and 
California  road. 


Smith  v.  City  op  Portland, 

CiBouiT  OouET,  District  op  Oreoon. 

Aprhi  7,  1887. 

1.  Dkdioation — ^EnDENCi:  ow — ^Plat  Altebation. — ^Upon  an  issae  as  to 
whether  OoUege  street,  in  the  city  of  Portland,  Oregon,  extends  through 
block  No.  138,  by  yiHue  of  a  dedication  made  by  the  original  owner  of 
the  premises,  who  platted  a  tract,  including  the  block,  as  a  part  of  the 
city:  Held,  that,  although  the  record  of  the  plat  shows  that,  at  some 
time,  a  line,  since  erased,  was  drawn  across  block  188,  thus  represent- 
ing College  street  as  running  through  the  block,  yet  the  testimony  of 
witnesses,  and  the  appearance  of  the  record  itself,  satisfactorily  demon- 
strate that  the  line  was  drawn  by  mistake  in  recording  the  plat,  and  was 
erased  at  the  time,  and  that  the  erasure  was  not  the  result  of  a  fraudulent 
alteration  made  since. 

3.  Saks — ^EcrroppBL — ^Betebenob  to  Maps. — ^The  sale,  by  the  owner  of  the 
tract  platted,  of  lots  not  bounding  on  College  street,  by  reference  to 
other  maps  not  made  by  him,  or  recorded  as  his  dedication,  would  not 
amount  to  a  recognition  of  the  correctness  of  those  maps  in  regard  to 
College  street;  and,  although  College  street  were  represented  on  them  as 
running  through  the  block,  a  dedication  should  not  be  inferred  there- 
from, the  official  map  showing  the  contrary;  especially  as  against  pur- 
chasers who  purchased  and  made  yaluable  improyements  relying  on  the 
latter. 

8.  Pabtibs — Ikjunotion — ^Tbusteb — Cestuib  Que  Tbust. — ^To  a  suit  brought 
by  a  trustee  to  enjoin  the  city  from  improying  as  a  street,  priyate  property 
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belonging  to  the  troet,  the  ow^ul  que  tmti  need  not  be  made  a  party,  at 
the  relief  songht  in  no  way  affects  the  relations  of  the  trustee  and  the 
cestui. 
4.  PLBADiNa — ^Yabiamoi— Suit  in  Gapacitt  of  Tbu8te«.— If ,  in  a  bill  in 
equity  to  enforce  the  rights  of  a  property  owner,  the  plaintiff  is  alleged 
to  be  the  holder  of  the  legal  title  in  trust  for  certain  other  persons,  it  ia 
inuaateiial  that  his  eyidenoe  shows  that  he  had  bought  the  interest  of  the 
beneficiary  before  the  filing  of  the  bill,  and  is,  therefore,  in  reality  the 
absolnte  owner. 

Before  Sawyer,  Circuit  Judge. 

Mr,  John  CaUin,  for  complainant. 

Mr.  A.  H.  Tanner  and  Mr.  Chas.  H.  Carey^  for  defendant. 

Sawteb,  Circuit  Judge.  This  is  a  bill  in  equity  to  enjoin 
the  city  of  Portland  from  improving,  as  a  street,  vhat  ia 
claimed  by  the  city  to  be  a  part  of  a  public  street,  and  by 
complainant  not  to  be  a  street,  but  private  property  owned 
by  him.  The  question,  is,  whether  the  land  is  apart  of  Col- 
lege street,  or  a  part  of  block  138. 

The  land  is  a  part  of  the  donation  claim  of  Stephen 
Coffin,  patented  to  him  by  the  United  States,  and  by  Coffin 
laid  out  into  a  part  of  the  city  of  Portland.  On  December 
4,  1867,  Coffin  filed  a  map  of  that  portion  of  the  city  laid 
out  on  his  donation  claim,  duly  executed  and  acknowledged 
by  him,  in  the  county  clerk's  office  of  Multnomah  county, 
which  map  was  duly  recorded  in  book  H  of  deeds,  on  pages 
168  and  159.  This  is  the  only  map  of  the  city  filed  by 
Coffin,  and  is  the  public  record  of  his  dedication,  and,  pre- 
sumptively, is  the  map  to  control  the  location  of  the  streets, 
blocks  and  lots  of  the  city,  so  far  as  it  lies  within  the  bounda- 
ries of  his  land.  Unless  Coffin  either  dedicated  this  part  of 
land  in  question  for  a  street,  or  the  city  has  otherwise  since 
acquired  the  title  for  that  purpose,  by  purchase,  condemna- 
tion, or  other  lawful  means,  it  remains  private  property; 
and  the  city  cannot  appropriate,  or  interfere  with  it,  without 
making  due  compensation.  On  February  11,  1869,  about 
fourteen  months  after  filing  the  plat,  Coffin  conveyed  to 
Jeanette  Davis  "  fractional  block  No.  (138)  one  hundred 
and  thirty-eight,  as  designated  in  recorded  map  of  S.  Coffin's 
land  claim,  as  recorded  in  book  H,  on  pages  158  and  159  of 
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the  county  records  of  Multnomah  county,  state  of  Oregon, 
and  situate  in  the  city  of  Portland;"  being  the  block  em« 
bracing  the  land  in  question,  unless  there  was  a  street  that 
eoyered  it 

It  will  be  seen  that  the  block  was  conveyed  '^  as  desig- 
nated in  the  recorded  map."  On  the  recorded  map,  as  it 
now  appears,  OoUege  street  does  not  extend  across  block 
138,  or  between  blocks  138  and  139,  and  this  strip  of  land 
is  a  part  of  block  138,  and  within  the  block  as  conyeyed  by 
Coffin.  If  there  were  nothing  else,  this  would  settle  the 
question,  because,  according  to  the  map  dedicating  public 
streets,  there  is  no  street  there,  and  the  land  in  question  on 
this  map  forms  a  part  of  block  138.  The  complainant,  by 
Tarious  mesne  conveyances,  has  become  vested  with  the  title 
acquired  by  Mrs.  Davis. 

Soon  after  the  conveyance  by  Coffin,  his  grantee  built  a 
house  in  what  is  now  claimed  to  be  the  street,  and  it  has 
been  occupied  by  the  owners  of  the  block  ever  since  it  was 
built.  The  record  shows  that  at  some  time  a  line  was 
drawn  across  block  138,  which  would  show  College  street  to 
run  through  the  block.  This  has  been  erased.  It  was 
claimed  by  the  city  that  this  erasure  occurred  within  the 
last  two  years  before  the  bringing  of  the  suit,  and  that  the 
record  has  thus  been  mutilated.  But  it  was  proved  beyond 
all  doubt,  as  it  seems  to  me,  by  reliable  witnesses,  among 
them  surveyors  and  others,  who  have  had  occasion  from 
time  to  time  to  examine  the  record  carefully,  that  it  has 
been  in  the  condition  now  shown  for  many  years.  By  the 
testimony  of  the  witnesses,  the  appearance  of  the  record 
itself,  the  character  of  the  ink  and  handwriting,  location  of 
the  figures  numbering  the  blocks,  and  other  circumstances, 
I  am  satisfied  that  this  line  was  drawn  by  mistake  in  record- 
ing the  map,  and  erased  at  the  time,  and  numbered  after 
the  erasure  was  made.  The  mistake  would  be  quite  likely 
to  occur,  as  the  block  is  on  the  edge  of  Coffin's  land,  where 
it  joins  a  line  beyond  which  the  direction  of  streets  is 
changed,  so  that  at  the  intersection  gores  are  formed.  Block 
188  is  one  of  these  gores,  and  not  a  full  block. 

If  College  street  were  run  through  on  the  broad  side  of 
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the  block,  it  would  leave  a  small  part,  almost  a  triangle.  In 
laying  down  his  rule  on  the  southerly  side  of  College  street, 
by  the  copyist,  the  southerly  line  of  Coffin's  land  was  proba- 
bly covered,  and,  without  noticing  the  situation,  the  line  was 
probably  run  across  the  block,  and,  when  discovered,  erased 
before  numbering.  There  are  some  other  blocks  on  thai 
line  of  Coffin's  claim,  similarly  situated,  in  which,  as  in 
this  case,  the  streets  are  not  extended  through  the  gores.  I 
am  satisfied  that  this  erasure  was  made  as  a  correction  of  a 
mistake  at  the  time  the  record  was  made,  and  that  there 
has  been  no  mutilation  of  the  record  as  then  made.  The 
city  has  undoubtedly  taxed  this  piece  of  land,  from  time  to 
time,  as  a  part  of  block  138;  and  it  has  been  more  than 
once  assessed  as  a  part  of  said  block  by  the  city  for  the 
improvement  of  the  adjacent  property,  and  such  taxes  and 
assessments  have  been  paid  by  those  claiming  the  property 
through  the  said  conveyances  from  Coffin,  and  who  have 
always  occupied  it. 

There  is  some  testimony,  more  or  less  improbable,  in 
view  of  well  established  facts,  that  the  house  was  built  by 
the  consent  of  the  city  officials,  with  the  understanding  that 
it  should  be  removed  when  the  land  should  be  wanted  for  a 
street.  But  if  this  were  so,  of  which  there  is  much  doubt, 
it  does  not  settle  the  question  of  title.  The  official  map  of 
dedication  shows  this  land  to  be  a  part  of  block  138,  and 
not  long  after  the  map  was  filed.  Coffin,  the  man  who 
dedicated  the  streets,  sold  it,  describing  in  his  conveyance 
in  express  terms  block  138  as  the  block  is  shown  on  this 
map,  thus  indicating  that  he  did  not  then  regard  this  land 
as  a  public  street.  Located  as  it  is,  there  did  not  seem  to 
be  any  necessity  for  a  street  here. 

There  was  an  attempt  to^show  that  Coffin  had  sold  lots 
both  before  and  after  the  filing  of  this  map,  by  other  maps, 
upon  which  College  street  was  shown  as  running  through 
this  block;  and  that,  therefore,  he  had,  by  recognizing 
such  maps,  practically  made  a  dedication  prior  to  the 
filing  of  his  own  map.  It  is  doubtful  whether  this  evidence 
is  admissible  under  the  pleadings.  I  believe  the  district 
judge  refused  to  allow  an  amendment  to  the  answer  at  a  late 
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stage  of  the  case,  for  the  purpose  of  letting  in  snoh  testi- 
mony. However  this  may  be,  the  evidence  is  unsatisfac- 
tory to  show  a  prior  dedication.  But  had  he  sold  other 
lots  by  other  maps,  the  parts  of  those  maps  where  the  lots 
sold  are  located  may  have  been  entirely  correct,  and, 
being  so,  the  maps  not  being  his  dedication,  a  sale  of  lots 
properly  laid  down  by  descriptions  referring  to  those  maps 
would  be  no  recognition  of  the  correctness  of  those  maps  in 
other  parts  where  they  were  erroneous,  and  to  which  his 
attention  may  not  have  been  attracted.  There  was  no 
evidence  that  he  sold  any  lots  bounded  on  College  street  at . 
this  point,  or  in  any  of  the  other  gores,  through  which 
streets  were  run  on  some  of  the  maps  gotten  up  by  real 
estate  agents.  Since  we  have  his  own  map,  duly  attested 
and  recorded,  by  which  he  made  his  public  dedication,  the 
most  satisfactory  testimony  should  be  required  to  establish 
a  dedication  other  and  different  from  that;  and  especially 
so  when  it  is  not  as  against  him  that  the  fact  is  sought  to  be 
established,  but  as  against  strangers,  who  have  purchased 
the  land  by  the  official  map  of  record,  paid  a  valuable 
consideration  therefor,  and  since  expended  considerable 
sums  in  building,  grading,  and  otherwise  improving  it. 

In  my  judgment,  no  valid  dedication  of  a  public  street 
has  been  shown  to  have  been  made  of  the  land  in  question, 
and  that  it  is  still  private  property  in  the  hands  of  the 
complainant. 

It  is  urged  by  defendant  that  complainant  in  his  bill  has 
alleged  a  legal  title  in  himself,  but  in  trust  for  another 
party;  that  the  cestui  que  trust  is  an  indispensable  party; 
and  the  bill  must  be  dismissed  for  want  of  parties.  If  this 
proposition  be  not  sound,  then  that  the  proofs  show  that 
complainant  did  not  hold  it  in  trust,  as  alleged;  because  he 
had  before  the  filing  of  the  bill  purchased  the  interest  of 
the  cestui  que  trusty  so  that  he  was  at  the  commencement  of 
the  suit  fully  vested  with  both  the  legal  and  equitable  title; 
that  his  proofs  do  not  make  the  case  set  out  in  his  bill,  and 
it  should  be  dismissed  for  that  reason.  As  to  the  first 
proposition,  the  case  seems  to  me  to  be  clearly  within  the 
principle  laid  down  by  the  supreme  court  in  Carey  v.  Broum^ 
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92  n.  S.  171,  wherein  it  is  held  thai,  '^  where  asnit  brought 
by  a  trustee  to  recover  trust  property  or  to  reduce  it  to 
possession,  in  nowise  affects  his  relations  with  his  cestui  que 
trusty  it  is  unnecessary  to  make  them  parties."  Now,  the 
relief  sought  in  this  case  in  no  way  affects  the  relations  of 
the  trustee  with  his  cestui  que  trust. 

As  to  the  second  proposition,  the  bill  shows  the  legal  title 
to  be  in  complainant;  and  this,  without  anything  more,  is 
sufficient  to  entitle  him  to  the  decree.  If  there  are  other 
relations  existing,  shown  by  the  bill  and  testimony,  or 
either,  that  would  not  affect  his  right  to  the  relief  asked. 
This  fact  cannot  change  the  aspect  of  the  case.  It  is  at 
most  mere  matter  of  surplusage  in  the  bill,  and  the  proof 
corresponding  with  it  makes  it  nothing  more.  If  he  is 
entitled  to  the  relief  sought  on  the  legal  title,  without 
making  the  cestui  que  trust  a  party,  he  certainly  is  when  the 
latter  is  a  party.  And  it  can  make  no  difference  who  the 
cestui  que  trust  is,  whether  himself  or  some  other  pariy. 
He  would  be  entitled  to  the  relief  without  the  allegations  of 
the  trust,  whether  a  trust  exists  or  not;  and  he  would  be 
entitled  to  the  same  relief  with  the  allegations  of  the  trust, 
if  proved.  On  either  hypothesis,  he  would  be  entitled  to 
relief. 

I  think  complainant  is  entitled  to  the  decree  prayed,  with 
costs,  and  it  is  so  ordered. 


United  States,  by  Dowbll,  Prosecutor,  v.  Griswold.* 

OiBonrr  Coubt,  Dibtbiot  of  Obxgoh. 

April  13,  1887. 

1.  Claims  aoainbt  Unitbd  Statxs— Qui  Tam  Action— Judombnt—Coupao- 
MisK. — ^Where  a  person  has,  pnrsnant  to  seotilon  3491,  reyised  statutes  of 
the  United  States,  in  the  name  of  the  United  States,  sued  a  party  for 
defrauding  the  United  States  by  making  false  claims,  defraying  all  the 
expenses  of  the  suit,  and  obtained  judgment  of  twenty-three  thonsand 
fiye  hundred  and  seventy-six  dollars,  the  secretary  of  the  treasury  cannot, 
under  section  3469,  authorizing  him  to  compromise  claims  in  favor  of  the 
United  States,  satisfy  the  judgment  for  one  hundred  dollars,  and  thus 
confiscate  such  prosecutor's  right  to  the  costs  and  one-half  said  judg- 
ment,  as  provided  by  section  3491. 

*  Aflrming  11  Sawy.  65. 
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Before  Sawyer,  Circuit  Judge. 
Error  to  the  District  Court. 

The  secretary  of  the  treasury,  having  attempted  to  com- 
promise a  judgment  obtained  in  the  district  court  by  the 
prosecutor  against  the  defendant  for  the  violation  of  section 
5438  of  the  revised  statutes,  on  which  there  was  still  due  the 
sum  of  twenty-three  thousand  five  hundred  and  seventy-six 
dollars,  for  the  sum  of  one  hundred  dollars,  under  section 
3469  of  said  statutes,  the  district  attorney  moved  the  court 
for  leave  to  enter  satisfaction  of  the  judgment,  as  well  for 
the  half  belonging  to  the  prosecutor  as  for  that  belonging  to 
the  United  States.  The  district  court  denied  the  motion, 
on  the  ground  that  the  action  was  under  the  control  of  the 
prosecutor,  and  that  one-half  the  judgment  belonged  to  him 
absolutely.  The  United  States  then  carried  the  case  to  the 
circuit  court  on  a  writ  of  error,  and  assigned  for  error  the 
refusal  of  the  district  court  to  allow  the  motion  for  leave  to 
enter  satisfaction. 

Mr.  Lewis  L.  Mc Arthur ^  for  the  United  States. 

Mr.  James  K.  Kdly^  for  the  prosecution. 

Sawter,  Circuit  Judge.  The  district  judge  has  fully  dis- 
cussed the  question  as  to  the  authority  of  the  secretary  of 
the  treasury  to  compromise  the  matter  involved,  in  such 
manner  as  to  cut  off  the  right  of  Dowell,  who  prosecuted 
this  action,  at  his  own  expense,  in  pursuance  of  the  statutes, 
and  recovered  a  large  judgment  against  Griswold.  {United 
States  V.  Grisioold,  11  Sawy.  65.)  I  fully  concur  in  the 
reasoning,  and  conclusion  of  the  district  judge,  and  can  add 
nothing  of  importance  to  what  he  has  so  well  said.  Dowell, 
as  appears  upon  the  record,  is  the  real  prosecutor.  He 
used  the  name  of  the  United  States,  but  paid  all  the 
expenses,  and  prosecuted  the  suit,  as  authorized  and 
required  by  section  3491  of  the  revised  statutes.  By  this 
provision  of  the  statute,  upon  recovering  judgment,  he 
became,  absolutely,  entitled  to  one-half  of  the  judgment 
recovered  for  forfeiture  and  damages,  and  all  the  amount  of 
costs  for  which  judgment  was  rendered.     When  this  judg- 
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ment  was  recovered  and  became  iinaly  the  title  to  one-half 
of  it  became  absolutely  vested  in  him,  as  his  property.  It 
was  what  he  eame4  by  performing  the  statutory  conditions. 
There  was  a  judgment  for  costs  in  favor  of  Dowell,  the  real 
prosecutor,  to  the  amount  of  nearly  three  thousand  dollars, 
and  this  does  not  embrace  counsel  fees  and  other  large 
expenses,  necessarily  incident  to  a  long,  tedious  and  vigor- 
ous litigation,  not  recoverable  as  costs.  This  was  for  his 
own  money,  expended  by  him  in  prosecuting  the  action,  in 
which  the  United  States  never  had  any  interest.  His  right 
of  property  in  this  part  of  the  judgment,  and  his  one-half  of 
the  judgment  recovered  for  forfeiture  and  damages,  was  as 
absolute,  and  perfect,  after  he  had  performed  all  the  statu- 
tory conditions,  as  his  right  to  any  other  piece  of  property 
could  possibly  be;  and  the  United  States  could  no  more 
divest  him  of  it,  than  of  any  other  private  property  owned 
by  him.  To  compromise  this  matter  in  such  a  manner  as 
to  release  the  entire  judgment,  would  be,  to  simply,  and» 
arbitrarily,  confiscate  Dowell's  property.  While  the  secre- 
tary may,  under  the  statute,  compromise  and  release  the 
interest  of  the  United  States,  he  cannot  affect  Dowell's 
rights,  fully  vested.  Even  if  the  power  exists  in  congress 
to  affect  Dowell's  rights,  it  will  not  be  presumed  that  the 
statute,  authorizing,  generally,  a  compromise  of  the  interests 
of  the  government  in  suits  pending  in  its  favor,  contemplates 
the  confiscation  of  Dowell's  rights  of  property,  fully  vested 
in  him  by  the  performance  of  all  the  conditions  required  by 
the  statute,  and  after  he  had  become  absolute  owner  of  a 
portion  of  the  judgment.  A  statute  designed  to  effect  such 
injustice  should  be  far  more  specific  in  its  provisions,  than 
the  one  in  question.  It  is  clear  to  my  mind,  that  the  statute 
relied  on  by  the  government  was  not  intended  to  embrace 
that  portion  of  the  claim  and  judgment  absolutely  vested 
in  Dowell,  or  claims  similarly  situated.  We  cannot  impute 
to  congress  a  deliberate  intention  to  provide  for  the  confis- 
cation of  private  property,  whether  it  has  the  power  to  do 
so  or  not,  unless  that  intention  is  expressed  in  terms  so 
plain,  and  explicit,  that  they  will  bear  no  other  construction. 
The  judgment  of  the  district  court  is  affirmed. 
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Aurora  Hill  Consolidated  Mining  .  Co.  v.  85  Mining 
Co.,  W.  H.  Tangerman  et  al. 

CiBCurr   CouBT,   District  of  Nevada. 
Apbil  18,  1887. 

1.  MiNiNa   Law — Application  fob  Patbnt — Annual    Ezpensitube.  —  An 

applicant  for  a  patent  to  a  mining  claim,  who  has  made  final  entry,  paid 
the  purchase  money  for  the  land  embraced  in  the  snrvey  of  the  claim, 
and  obtained  his  certificate  of  purchase  therefor,  is  not  obliged  to 
continne  the  annnal  expenditure  upon  the  claim  required  by  section 
2324,  revised  statutes,  pending  final  decision  upon  his  application,  and 
issuance  of  patent. 

2.  CsBTiFiOATE  OF    FuBCHASK — Effeot  OF.  —  An  entry  and  certificate  of 

purchase,  so  long  as  they  remain  uncanceled,  are  equivalent  to  a  patent, 
so  far  as  the  rights  of  third  parties  are  concerned. 

3.  Location  of  Mining  Claimb.  —  A  mining  location,  made  without  prior 

right  of  entry  upon  the  ground  is  void.  There  can  be  no  valid  location 
without  prior  right  of  entry.  Location  confers  no  right  of  entry  where 
such  right  did  not  previously  exist. 

4.  Decisions  of  Depabtmsnt  Offiobbs.-— A  dmtiwtbility  of  Evidence  Against. 

The  dedsions  of  dei>artment  officers  upon  questions  of  law  or  fact,  are 
not  subject  to  coUateral  attack.  Upon  questions  of  fact,  their  decisions 
are  conclusive  upon  all  parties.  Upon  questions  of  law,  their  decisions 
can  only  be  reviewed  in  a  proper  case  made,  in  a  direct  proceeding,  for 
that  purpose.  Evidence  is  not  admissible,  in  an  action  at  law,  to  show 
error  in  the  decision  of  an  officer  of  the  land  department  upon  any  matter 
submitted  to  such  officer  for  his  decision. 

5.  Ejectment — Who  can  Maintain.—  Generally,   any  person  vested  with 

immediate  right  of  possession  can  maintain  ejectment.  As  against 
a  trespasser,  prior  possession  will  support  the  action.  As  to  mining 
claims,  possessory  title  is  sufficient.     (U.  S.  Bev.  Stats.,  sec.  910.) 

6.  Damages  fob  Convebtino  Obes. — Bule  adopted  in  this  case. 

Before  Sabin,  District  Judge. 

Mr.  R,  M.  Clarke^  for  plaintiff. 

Mr.  A.  C.  Ellia^  for  defendants. 

Sabin,  J.  This  is  an  action  of  ejectment,  brought  to 
recover  possession  of  a  certain  mining  claim,  known  as  the 
"Prospectus"  claim,  or  mine,  containing  fifteen  hundred 
feet  along  the  lode  or  vein,  by  two  hundred  feet  in  width, 
situate  in  Esmeralda  mining  district,  Esmeralda  county, 
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Nevada,  together  with  damages  in  the  sum  of  ten  thousand 
dollars,  for  ores  alleged  to  have  been  removed  therefrom, 
and  converted  by  defendants  to  their  own  use. 

The  mining  claim  is  particularly  described  in  the  com- 
plaint by  metes  and  bounds,  according  to  the  United  States 
oflScial  survey  thereof. 

The  plaintiff  is  a  corporation  organized  under  the  laws  of 
the  state  of  California,  and  engaged  in  mining  in  said 
Esmeralda  mining  district.  The  defendants  are  citizens 
and  residents  of  the  state  of  Nevada. 

The  case  was  tried  before  the  court,  a  jury  having  been 
waived,  in  writing,  by  the  respective  parties. 

The  undisputed  facts  in  the  case  are  simple:  On  March 
12,  1877,  Edward  T.  Greeley  duly  located  the  mining 
ground  in  controversy  and  entered  into  possession  of  the 
same.  Prior  to  1880,  he  conveyed  the  same  to  his  brother, 
James  L.  Greeley,  who  took  possession  thereof  and  con- 
tinued to  work  and  develop  the  mine.  In  June,  1880, 
James  L.  Greeley  bonded  the  mine  to  H.  G.  Blasdel, 
who  then  took  possession  thereof  and  continued  the  work 
thereon. 

August  19,  1880,  Greeley  made  application  in  due  form 
at  the  local  land  office,  in  the  proper  land  district,  for  a 
patent  to  the  mine. 

The  usual  and  necessary  proceedings  were  had  under 
^  this  application  for  patent  by  Greeley,  and  on  November  20, 
1880,  he  made  final  proof  of  entry  and  paid  the  purchase 
money  for  the  land  embraced  in  the  survey  of  said  claim, 
and  received  from  the  officers  of  said  land  office  the  usual 
certificate  of  purchase  issued  in  such  cases,  which  entry  and 
certificate  are  now  in  full  force  and  effect,  uncanceled  and 
unrevoked. 

No  adverse  claim  or  protest  was  filed  in  the  land  office  to 
the  issue  of  a  patent  for  any  part  of  the  claim  for  which 
patent  was  sought.  The  proceedings  in  the  local  land 
office,  being  regular  in  all  respects,  and  those  officers  being 
satisfied  with  the  proofs  submitted,  they,  on  November  20, 
1880,  forwarded  the  papers  in  the  case  to  the  commissioner 
of  the  general  land  office  at  Washington,  for  final  action. 
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The  papers  transmitted,  as  appears  from  the  records  of  the 
local  land  office,  were: 

1.  Application  for  patent; 

2.  Plat  of  snrvey; 

3.  Field  notes; 

4.  Proof  of  posting  notice  and  diagram  on  claim : 

5.  Certified  copy  of  notice  of  location; 

6.  Affidavit  of  citizenship; 

7.  Certified  copy  of  district  mining  laws; 

8.  Agreement  of  publisher; 

9.  Begister's  certificate  of  posting  in  office; 

10.  Proof  that  plat  and  notice  remained  on  claim  daring 

sixty  days  of  publication; 

11.  Clerk's  certificate  of  no  salt  pending; 

12.  Proof  of  publication; 

13.  Affidavit  of  five  hundred  dollars  improvements; 

14.  Statement  of  fees  and  charges; 

15.  Register's  final  certificate  of  entry. 

16.  Beceiver's  receipt. 

From  subsequent  correspondence,  it  would  seem  that 
these  papers  were  duly  received  at  the  general  land  office 
at  Washington.  On  February  1,  1882,  the  commissioner  of 
the  general  land  office,  by  letter  of  that  date,  notified  the 
register  and  receiver  of  the  district  land  office  that  he 
required  further  proof  of  the  posting  of  the  notice  and  plat 
on  the  claim  during  the  sixty  days'  period  of  publication. 
This  proof  was  not  furnished,  and  in  1885,  and  again  in 
1886,  the  commissioner  again  called  upon  the  register  for 
this  additional  proof.  In  response  thereto,  in  Januaiy,  1887, 
H.  G.  Blasdel,  submitted  his  affidavit,  as  agent  for  said 
Oreeley,  showing  the  posting  of  said  notice  and  plat  on  the 
claim  for  the  requisite  time,  which  affidavit  was  duly  for- 
warded to  the  commissioner.  In  1886,  and  after  the  com- 
mencement of  this  action,  defendants  filed  in  the  office  of 
the  commissioner  a  protest  against  the  issue  of  a  patent 
to  Greeley,  or  his  successors  in  interest,  for  said  claim, 
alleging  that  the  plat  and  notice  were  not  posted  on  said 
claim  for  the  period  by  law  required.  Thereafter,  the  com- 
missioner fixed  a  day  for  hearing  further  proof  as  to  the 
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pouting  of  said  plat  and  notice,  before  the  officers  of 
the  local  land  office,  which  hearing  has  not  yet  been 
had.  After  Blasdel's  entry  upon  the  claim,  in  Jane,  1880, 
he  continued  work  and  improvements  thereon,  and  on  or 
about  October  20,  1880,  he  paid  to  Greeley  the  purchase 
money  for  the  claim,  and  received  from  him  a  deed  of 
conveyance  of  the  same. 

As  Greeley  had  made  application  for  patent  for  the  claim, 
it  was  understood  between  him  and  Blasdel  that  proceedings 
thereunder  should  continue  for  the  benefit  of  Blasdel,  or  his 
successors  in  interest.  By  mesne  conveyances  the  title  to 
the  claim  passed  to  plaintiff  in  August,  1881,  when  it  took 
possession  thereof  and  continued  work  thereon,  expending 
several  hundreds  of  dollars  in  developiDg  and  improving 
the  mine  and  extracting  ore  therefrom.  Plaintiff  continued 
in  possession  of  the  mine  during  the  years  1881,  1882  and 
1883,  working  upon  and  improving  the  same. 

Little,  if  any,  work  was  done  on  the  mine  in  the  year 
1884  by  plaintiff,  and  none  in  the  year  1885.  During  the 
year  1884,  aud  until  the  mine  was  taken  possession  of  by 
defendants,  plaintiff  maintained  upon  the  claim  its  tracks, 
oars,  shops,  etc.,  and  the  survey  posts  set  by  the  United 
States  surveyor  when  surveyed  by  him  for  patent 

At  no  time  had,  or  has  it  abandoned  said  claim  or  mine, 
or  ceased  in  its  efforts  to  obtain  patent  therefor. 

It  is  not  questioned  that  plaintiff's  grantors  had  expended 
more  than  five  hundred  dollars  in  work  and  improvements 
on  the  claim  prior  to  application  for  patent,  or  that  plaintiff, 
during  the  years  1881-2  and  3,  annually  expended  upon  said 
claim  at  least  one  hundred  dollars,  if  not  more.  It  is 
admitted  by  plaintiff  that  it  did  no  work  thereon  in  the 
year  1884.  On  the  Ist  of  January,  1885,  the  grantors  of 
defendants,  together  with  some  of  the  defendants  in  person, 
relocated  said  mine,  referring  to  it  by  name  in  their  notice 
of  location,  and  renamed  it  the  **  85  mine."  Their  notice 
of  relocation  of  the  mine  was  duly  recorded,  and  under  it 
they  entered  upon  the  same  and  commenced  work  thereon. 

They  have  retained  possession  of  the  same  to  the  present 
time,  and,  until  the  commencement  of  this  action,   had 
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annually  expended  more  than  one  hundred  dollars  in  work 
upon  the  mine,  and  have  extracted  and  removed  from  it 
more  than  five  hundred  tons  of  ore,  of  the  net  value  of  two 
dollars  and  fifty  cents  per  ton. 

Defendants  contend  that  the  mine  became,  and  was,  sub- 
ject to  relocation  at  the  date  of  their  attempted  relocation 
thereof,  by  reason  of  the  failure  of  plaintiff  to  do  the  annual 
work  thereon  required  by  section  2324  United  States  revised 
statutes.  It  is  conceded  that  more  than  one  year  had  elapsed 
from  the  date  of  the  last  work  done  on  the  mine,  by  plain- 
tiff, in  1883,  to  the  date  of  defendant's  relocation  thereof. 
It  is  upon  this  contention  of  defendants  that  the  rights  of 
the  parties  in  this  action  depend. 

I  am  not  aware  that  this  question  of  plaintiff's  obligation 
to  continue  the  annual  expenditure  of  one  hundred  dollars 
upon  the  claim  pending  his  application  for  a  patent  has  ever 
been  judicially  decided.  If  such  is  the  case,  I  have  not 
found,  nor  have  I  been  cited  to,  such  decision.  It  has, 
however,  been  ruled  upon,  and  decided  adversely  to  defend- 
ants, both  by  the  commissioner  of  the  general  land  office, 
and  by  the  secretary  of  the  interior  department,  and  by 
each  of  them  in  a  manner  so  able,  strong  and  just,  as  to 
require  but  little  to  be  further  said  in  support  of  their  con- 
clusions and  decisions.  Both  of  these  officers  hold  that 
after  entry  and  payment  of  purchase  money  for  the  mine, 
the  applicant  is  not  required  to  expend  any  further  sum  of 
money  upon  the  mine,  pending  the  final  decision  upon  his 
application  and  the  issue  of  patent.  I  fully  concur  in  the 
opinions  by  these  officers  expressed,  upon  this  question, 
and,  without  quoting  from  them  in  extenso,  refer  to  them  as 
the  true  and  correct  construction  of  the  law  applicable 
thereto.  The  commissioner's  decision  will  be  found  in 
Sickel's  mining  laws  and  decisions,  1881,  pages  384  to  392, 
rendered  September  26,  1878;  that  of  the  secretary  of  the 
interior,  in  the  same  volume,  pages  377  to  383,  rendered 
March  4,  1879.  The  same  conclusion  is  intimated  by  acting 
commissioner  Armstrong,  at  page  373,  same  volume. 

In  the  opinion  of  the  secretary,  above  referred  to  (page 
383,  SickeFs  mining  laws  and  decisions,)  he  says:    ''The 
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trne  rule  of  law  govern  ing  entries  of  the  public  land,  to 
which  mineral  land  forms  no  exception,  is  that,  when  the 
contract  of  purchase  is  completed  by  the  pajrmeni  of  the 
purchase  money  and  the  issuance  of  the  patent  certificate 
by  the  authorized  agents  of  the  government,  the  porchaser 
at  once  acquires  a  vested  right  in  the  land,  of  which  he 
cannot  be  subsequently  deprived  if  he  has  complied  with 
the  requirements  of  the  law  prior  to  entry,  and  the  land 
thereupon  ceases  to  be  a  part  of  the  public  domain,  and  is 
no  longer  subject  to  the  operation  of  the  laws  governing 
the  disposition  of  the  public  lands.  In  such  cases  tiieTe  is 
part  performance  of  a  contract  of  sale,  which  entitles  the 
purchaser  to  a  specific  performace  of  the  whole  contract 
without  further  action  on  his  part.  When  the  proofs  aw 
made  and  the  purchase  money  paid,  the  equitable  title  of 
the  purchaser  is  complete,  and  the  patent,  when  issaed,  is 
evidence  of  the  regularity  of  the  previous  acts,  and  relates 
to  the  date  of  entry,  to  the  exclusion  of  all  intervening 
claims.  In  short,  an  entry  made  is  in  all  respects  equivalent 
to  a  patent  issued,  in  so  far  as  third  parties  are  concerned. 

^*  In  support  of  these  views,  I  cite  the  following  adjudicated 
cases:  Carroll  v.  Safford,  3  How.  441;  Landia  v.  Brant,  10 
How.  348;  Lessees  of  Frenth  v.  Spencer  et  ah,  21  How.  240; 
Witherspoon  v.  Duncan,  4  Wall.  210;  Stark  v.  Starrs,  6  Wall. 
418;  WhUneyy.  Ihnsbey,  9  Wall.  187;  Irvine  v.  Irvine,  9  Wall. 
617;  Barney  v.  Dolph,  97  U.  S.  652;  Cruise  on  Real  Prop., 
vol.  6,  p.  510-11. 

"As  the  doctrine  is  firmly  established  that  where  several 
concurrent  acts  are  necessary  to  make  a  conveyance,  the 
original  act  shall  be  preferred,  and  all  subsequent  acts  shall 
have  relation  to  ifc,  it  is  held  that  an  entry  made  is  eqaiva- 
lent  to  a  patent  issued,  within  the  meaning  and  intent  of 
section  2324  of  the  revised  statutes." 

In  addition  to  the  above  authorities  we  cite:  Worth  v. 
Branson,  98  U.  S.  118;  Union  M.  &  M.  Co.  v.  Dangberg,  3 
Sawy.  451-5;  Padjlc  Coast  M,  &  M,  Co,  v.  Spargo,  8  Sawy. 
645;  Deffebach  v.  Eawke,  115  U.  S.  392. 

We  need  not  discuss  this  proposition  further.  If  &dJ 
proposition  of  law  can  be  deemed  settled  we  think  this  is. 
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.The  decisions  of  the  commissioner  and  secretary  have 
stood  unchallenged  as  to  their  correctness,  by  the  conrts  or 
legislative  action,  for  nearly  ten  years.  They  may  properly 
be  said  to  have  become  rales  of  property — regulations  under 
and  by  which  property  and  the  rights  thereto  are  secured 
and  protected. 

The  mining  interests  of  the  country  are  of  great  moment 
and  value.  The  mode  of  acquiring  title  thereto  should  be 
by  fixed  and  certain  procedure,  not  subject  to  capricious 
change. 

Sections  2324,  2325  and  2326,  revised  statutes,  were 
enacted  in  1872.  They  were  amended  in  certain  particulars 
in  1880,  and  again  in  1882.  It  can  hardly  be  supposed  that 
congress  was  not  aware  of  the  construction  placed  iipon 
sections  2324  and  2325,  by  the  department  especially  charged 
with  their  execution,  and  if  such  construction  had  not  been 
agreeable  to  legislative  will  and  sanction  those  sections 
would  have  been  amended  so  as  to  correct,  for  the  future, 
any  erroneous  construction  thereof,  theretofore  made.  We 
are  therefore  justified  in  concluding  that  this  construction 
has  the  legislative  sanction. 

Section  2324  provides  solely  for  maintaining  a  possessory 
title,  by  the  annual  expenditure  of  work  or  improvements 
on  the  claim.  Section  2325  has  an  entirely  different  pur- 
pose— that  of  investing  title  absolute  in  the  applicant  for 
patent.  When  he  has  complied  with  the  requirements  of 
this  section,  made  his  entry  and  obtained  his  certificate  of 
purchase  his  obligations  cease,  and  nothing  more  by  way  of 
consideration  is  required  of  him.  He  may  be  required  to 
make  further  proof  upon  any  matter  not  satisfactorily 
established,  but  these  things  are  matters  of  detail,  not  of 
consideration. 

There  is  no  ambiguity  in  section  2325,  unless  we  annex  to  it 
the  conditions  prescribed  in  section  2324  for  maintaining  an 
entirely  different  title,  which  we  have  no  authority  to  do. 

It  was  suggested  upon  the  argument  of  this  case,  that, 
possibly,  this  court  had  ruled  upon  this  question,  in 
the  case  of  Bay  State  M.  Co.  v.  Brow7i,  8  Sawy.  243,  and 
adversely  to  the  present  opinion  of  the  court.     We  think 
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not.  In  that  case  the  coart  said:  ''A  claimant  of  mining 
ground,  until  he  has  secared  patent  therefor,  must  be  an 
actor,  and  must  annually  perform  the  work  required  thereon, 
and  in  establishing  his  right  thereto  must  show  compliance 
with  the  law  in  this  respect."  This  we  think  is  wholly  cor- 
rect, and  not  in  conflict  with  our  judgment  in  this  case. 

This  language  was  used,  and  is  to  be  understood,  as 
applied  to  the  facts  in  that  case.  That  was  an  action  brought 
upon  a  protest  filed  to  an  application  for  a  patent,  upon  an 
adverse  claim. 

In  that  action,  neither  party  claimed  anything  under  sec- 
tion 2325,  but  each  sought  to  establish  its  and  his  right  to 
certain  mining  ground  by  showing  compliance  with  the 
provisions  of  section  2324.  And  the  action  was  dismissed 
solely  upon  the  ground  that  neither  party  had  shown  any 
compliance  with  the  provisions  of  that  section.  Neither 
party  bad  secured  a  patent  or  anything  equivalent  thereto, 
nor  did  they  claim  so  to  have  done.  In  the  case  at  bar, 
plaintiff,  through  its  grantors,  has  surely  **  secured  a 
patent,"  or  its  equivalent,  so  long  as  the  entry  and  certifi- 
cate of  purchase  are  uncanceled. 

At  the  trial  of  this  case,  defendants  offered  evidence  to 
show  that  the  plat  and  notice  were  not  posted  on  the 
claim  during  the  time  by  law  required.  This  was  objected 
to  by  plaintiff's  counsel  as  wholly  inadmissible.  As  the 
case  was  heard  without  a  jury,  the  court  admitted  the 
evidence,  subject  to  be  stricken  out,  if  upon  deliberation  it 
should  be  deemed  inadmissible.  The  evidence  offered  on 
this  point  was  in  no  wise  satisfactory,  but  it  was  wholly 
rejected  from  consideration.  It  was  in  no  wise  admissible 
for  any  purpose  in  the  case,  and  could  not  be  considered. 

By  law,  the  officers  of  the  land  department  are  chained 
with  the  whole  business  of  transferring  the  government  title 
to  public  land,  and  they  are  exclusively  charged  with  that 
duty.  Within  the  sphere  of  their  duty  their  decisions  upon 
questions  of  fact  are  conclusive  upon  all  parties.  They 
may,  like  other  officers,  err  in  regard  to  matters  of  law,  and 
the  correct  interpretation  thereof.  In  such  cases,  upon 
proper  proceedings  had  for  that  purpose,  their  judgments 
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or  decisions  may  be  reviewed  by  the  coarts,  and  corrected, 
if  erroneous.  This  can  only  be  done  by  a  direct  proceeding 
for  that  purpose,  upon  proper  allegations  disclosing  the 
fraud,  mistake  or  other  matter  complained  of,  bat  in  no 
case  can  their  decisions  upon  questions  of  fact,  submitted 
to  them  for  decision,  be  collaterally  attacked  in  an  action 
at  law. 

It  would  be  a  strange  anomaly  were  it  otherwise,  and  pro- 
ductive of  endless  confusion  in  public  affairs.  If  the  courts 
could  interfere  with  the  action  of  the  land  department  in 
cases  before  it  for  decision,  there  would  be  an  end  to  the 
orderly  conduct  of  business  in  that  department.  And  there 
might  be  presented  the  strange  spectacle  of  two  tribunals,  at 
the  same  time,  hearing  and  deciding  the  same  case,  arriving 
at  opposite  conclusions  —one  tribunal  created  especially  for 
the  purpose  and  given  jurisdiction  and  power  to  hear  and 
decide  the  case;  the  other  exercising  an  assumed  jurisdic- 
tion, with  no  power  or  authority  to  control  the  action  or 
judgment  of  the  former.  {Johnson  v.  Towsley,  13  Wall.  72; 
Marquez  v.  FrisUe,  101  U.  S.  473;  Quinby  v.  Conlan,  104  U. 
8.  420;  Steele  v.  SmeUing  Co.,  106  U.  S.  447;  Smelting  Co. 
V.  Kemp,  104  U.  S.  636;  Baldwin  v.  Stark,  107  U.  S.  463; 
8hq)ley  et  al.  v.  Cowan  et  al,  91  U.  S.  330.) 

It  was  further  argued  that  this  being  an  action  at  law, 
recovery  could  be  had  only  upon  the  legal  title.  This 
position  cannot  be  maintained.  Section  910,  U.  S.  revised 
statutes,  provides  for  this  class  of  cases:  **  No  possessory 
action  between  persons,  in  any  court  of  the  United  States, 
for  the  recovery  of  any  mining  title,  or  for  damages  to  any 
such  title,  shall  be  affected  by  the  fact  that  the  paramount 
title  to  the  land  in  which  such  mines  lie  is  in  the  United 
States;  but  each  case  shall  be  adjudged  by  the  law  of 
possession." 

As  a  general  rule,  any  person  vested  with  the  right  of 
immediate  possession  to  realty  may  maintain  ejectment.  As 
against  a  trespasser,  without  color  of  title,  prior  possession 
'will  support  the  action. 

In  Christy  v.  Scott,  14  How.  292,  the  Court  say:  '*But  a 
mere  intruder  cannot  enter  on  a  person  actually  seized,  and 
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eject  him,  and  then  question  bis  title,  or  set  up  an  outstand- 
ing title  in  another.  The  maxim  that  the  plaintiff  must 
recover  on  the  strength  of  his  own  title,  and  not  ou  the 
weakness  of  the  defendant's,  is  applicable  to  all  actions  for 
the  recovery  of  property.  But  if  the  plaintiff  had  actual 
prior  possession  of  the  land,  this  is  strong  enough  to  enable 
him  to  recover  it  from  a  mere  trespasser,  who  entered  with- 
out any  title.  He  may  do  so  by  writ  of  entry,  where  tiut 
remedy  is  still  practiced  (Jackson  v.  Boston  and  Worcester 
Bailroad,  1  Gush.  575),  or  by  an  ejectment  (Alien  v.  Biving- 
ton,  2  Saund.  B.  Ill;  Doe  v.  Bead,  8  East.  356;  Doe  v.  Dye^ 
hall,  1  Moody  &  M.,  346;  Jacksan  v.  Hazen,  2  Johns.  438; 
Whitney  v.  Wright,  15  Wend.  171),  or  he  may  maintain  tres- 
pass (Gotteris  v.  Cowper,  4  Taunt.  548;  Graham  v.  Peai, 
1  East.  246).  (See  also  Gampbdl  v.  Bankin,  99  XJ.  8.  261; 
Bed.  <fc  Wait  on  Trial  of  Title  to  Land,  sec.  185,  718  etseq,)" 

Defendants  were  trespassers,  mere  intruders,  upon  plain- 
tiff's lawful  possession  when  they  attempted  to  relocate  this 
mine.  Having  no  right  to  enter  upon  that  possession,  thej 
could  initiate  no  right  in  themselves  by  their  attempted 
relocation  of  the  mine.  The  right  to  locate,  or  relocate,  a 
mining  claim  depends  upon  the  right  to  enter  upon  the  land 
where  the  mine  is  situated  at  the  time  the  location  is  made. 
Without  such  right  of  entry  the  location  is  void.  Location 
confers  no  right  of  entry  unless  such  right  of  entry  existed 
at  the  date  of  location.     (Beck  v.  Meagher,  104  U.  S.  279.) 

The  testimony  of  the  defendants  shows  that  while  in  the 
possession  of  this  mine  they  extracted  and  removed  there- 
from five  hundred  and  fifty- three  tons  of  ore^  which  thej 
converted  to  their  own  use.  The  same  testimony  shows  the 
net  value  of  this  ore  to  have  been  about  two  dollars  and  fiftj 
cents  per  ton  in  the  mine,  allowing  for  extracting  and  reduc- 
tion. 

There  is  evidence  in  the  case  which  might  bring  the 
measure  of  damages  within  the  severer  rule  laid  down  in 
Woodcaware  Co.  v.  VaUed  States,  106  U.  S.  432.  It  is  in 
evidence,  undisputed,  that  plaintiff,  by  its  well  knoirn 
agent,  remonstrated  with  defendants  and  denied  their  right 
to  locate  the  mine,  or  work  upon  the  same,  or  remove  ore 
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therefrom,  and  constantly  asserted  plaintiff's  rights.  And 
finally,  plaintiff  was  compelled  to  bring  this  action  to  dis- 
possess defendants.  I  have,  however,  adopted  the  measure 
above  indicated,  allowing  defendants  the  cost  of  extraction 
and  reduction,  nan  constat,  however,  but  that  plaintiff  could 
have  extracted  and  reduced  this  ore  at  less  expense  than  it 
was  done  by  defendants- 
There  must  be  judgment  for  plaintiff  for  possession  of  the 
mining  ground  described  in  the  complaint,  together  with 
the  sum  of  thirteen  hundred  and  eighty-two  dollars  and 
fifty  cents  damages  for  ores  removed  and  converted,  and  for 
costs  of  this  action,  and  it  is  so  ordered. 


E.  Marx  v.  Ida  J.  Hanthorn. 

CiBCurr  CouBT,  Distbict  of  Obsoon. 

►Apbil  20,  1887. 

Tax  Dsbd.— -The  sheriff  in  office  is  the  proper  person  to  make  a  deed  to 
property  sold  for  delinqnent  taxes  on  the  failure  of  the  owner  to  redeem 
the  same. 

Dkputt  Shebiff. — A  deputy  sheriff  may  execnte  a  deed  to  property  sold 
for  delinquent  taxes,  and  when  he  does  so,  he  should  execnte  and 
acknowledge  the  same  for  and  in  the  name  of  his  principal. 

Tax  Deed  as  Evidence. — The  legislature  may  make  a  tax  deed  conclusive 
evidence  of  the  regularity  of  the  prior  proceedings,  so  far  as  they  rest  in 
the  discretion  of  the  legislature,  and  an  omission  to  perform  them  may 
subsequently  be  cured  or  excused  by  it;  but  it  cannot  make  such  deed 
more  than  prima  facie  evidence  of  the  performance  of  any  act  or  the 
existence  of  any  fact  essential  to  the  validity  of  the  transaction;  and  to 
do  so,  would  be  to  deprive  the  party  of  his  property  without  due  process 
of  law,  contrary  to  the  fourteenth  amendment. 

Notice  of  Sai<b  fob  DsLiNQtrENT  Taxes. — Reasonable  notice  of  the  sale  of 
real  property  for  delinquent  taxes  is  an  essential  part  of  the  proceeding 
to  deprive  the  owner  of  his  title  thereto,  and  the  legislature  cannot  make 
the  tax  deed  conclusive  evidence  of  the  fact  that  the  same  was  duly  given; 
and  the  name  of  the  owner,  when  known  and  entered  on  the  assessment 
roll,  is  a  material  part  of  such  notice. 
.  CoMTBAGT  OF  THE  State  WITH  PuEOHASEB  AT  Tax  SAi.x.--Where  a  pcrsou 
purchases  real  property  at  a  sale  for  delinquent  taxes,  under  a  statute 
which  makes  the  tax  deed  conclusive  evidence  of  the  regularity  of  the 
prior  proceedings,  with  certain  exceptions,  the  legislature  cannot  there- 
after, make  any  fact  or  matter  of  which  it  had  the  power  to  make  the 
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deed  conclnsive  eyidence,  only  prima  fade  evidence  thereof,  without 
impairing  the  obligation  of  the  contract  of  the  state  with  the  pmdiaier 
of  the  property. 
6.  Gibe  is  Judomknt. — Lots  3  and  4,  in  block  £,  in  Portland*  were  asaesed 
for  taxation  to  the  owner,  Ida  F.  Hanthorn,  and  so  transcribed  on  to  the 
tax  roll,  on  which  the  taxes  then  levied  on  the  property  were  extendsd; 
the  taxes  were  returned  delinquent,  and  the  property  entered  on  th« 
delinquent  tax  roll  as  that  of  Ida  J.  Hawthorn,  and  in  due  tiine  adTeitiied 
and  Bold  accordingly,  and  a  certificate  of  the  sale  given  to  the  pnrcbiaer; 
the  property  not  being  redeemed  at  the  expiration  of  two  years,  the  ahoiff 
made  a  deed  thereof  to  the  purchaser,  in  which  the  prior  proceedings  wen 
represented  as  having  been  had  and  done  concerning  the  property  of  Ida  F. 
Hanthorn;  the  grantee  of  the  purchaser  afterwards  brought  an  aetiofi 
.  against  Hanthorn  to  recover  the  possession  of  the  premises.  Etidt  that 
the  defendant,  notwithstanding  the  statute  in  force  at  the  date  of  the 
sale  and  deed,  making  the  latter  conclusive  evidence  of  the  regularity  of 
the  prior  proceeding,  as  to  the  notice  of  the  sale,  might  show  that  the 
property  was  advertised  and  sold  as  that  of  Hawthorn,  inBtcwtd  of  Han- 
thorn, and  thereby  avoid  the  deed. 

Before  Deadt,  District  Judge. 

Mr.  W.  Scott  Beebe  and  Mr.  John  TV.  WhaOey,  tor  the 
plaintiff. 

Mr.  George  W.  Durham  and  Mr.  F.  A.  E.  Starr,  for  de- 
fendant. 

Deadt,  J.  This  action  is  bronght  by  the  plaintiff,  a 
subject  of  the  emperor  of  Germany,  against  the  defendant, 
a  citizen  of  Oregon,  to  recover  the  possession  of  lots  3  and 
4,  in  block  E,  in  the  town  of  Portland. 

The  action  was  originally  brought  against  B.  Campbell— 
the  party  in  possession — who,  having  answered  that  he  was 
in  possession  as  the  tenant  of  Ida  J.  Hanthorn,  the  latter  was 
substituted  for  him  as  defendant. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  the  owner 
of  the  premises,  and  that  the  defendant  wrongfully  withholds 
from  him  the  possession  thereof. 

The  answer  contains  a  denial  of  the  allegations  of  the 
complaint,  and  a  defense  of  title  in  the  defendant,  with  a 
right  to  the  possession;  and  the  replication  denies  the 
defense. 

The  defendant  claims  the  premises  under  a  deed  of  August 
28,  1878,  from  W.W.  Chapman  and  Margaret  F.,  his  wife, 
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the  latter  being  the  patentee  of  the  United  States  nnder 
the  donation  act  of  1850,  of  a  tract  of  land  including  said 
block  E.  The  plaintiff  claims  nnder  two  deeds — one  from 
Ex-sheriff  Sears  of  July  29,  and  the  other  from  Sheriff  Jor- 
dan of  July  30,  1886,  each  purporting  to  be  made  in  pur- 
suance of  a  sale  of  the  property  for  taxes  by  the  former  on 
June  30,  1884. 

By  a  stipulation  filed  in  the  cause,  it  is  admitted  that  the 
defendant  was  the  owner  in  fee  of  the  premises  at  the  time 
of  the  assessment  and  sale  of  the  same  for  taxes,  and  that 
she  is  still  such  owner,  unless  such  sale  and  the  conveyance 
thereon  had  the  effect  to  pass  the  title  to  the  purchaser 
thereat;  and  that  the  property  is  worth  six  thousand  dollars. 

The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  on  the  trial  the  proceedings  constituting  the 
assessment,  levy  of  taxes  and  the  sale  of  the  property  and 
the  conveyance  thereon,  were  received  in  evidence,  subject 
to  objection  for  want  of  competency  and  materiality. 

From  these,  it  appears  that  on  August  27, 1883,  the  prem- 
ises were  listed  by  the  assessor  of  Multnomah  county  on  the 
assessment  roll  thereof  for  taxation  in  that  year,  as  the 
property  of  Ida  F.  Hanthorn,  and  valued  at  two  thousand 
two  hundred  dollars;  that  on  October  17,  1883,  the  entry 
on  the  assessment  roll  concerning  said  property  was 
transcribed  on  to  the  tax  roll  of  said  county,  by  the 
clerk  thereof,  and  on  the  same  day  the  taxes  for  school, 
state  and  county  purposes,  amounting  to  thirty-four  dol- 
lars and  thirty-two  cents,  were  levied  on  said  property, 
and  extended  on  said  tax  roll  by  the  county  court  of  said 
county,  and  the  sheriff  thereof,  commanded  by  a  warrant 
endorsed  thereon,  signed  by  the  county  clerk  and  sealed 
with  the  seal  of  said  court,  to  collect  said  taxes  by  demand- 
ing payment  of  the  same,  and  making  sale  of  the  goods  and 
chattels  of  the  person  charged  therewith;  that  the  sheriff, 
George  C.  Sears,  to  whom  said  warrant  was  directed,  hav- 
ing returned  that  the  tax  levied  on  said  property  was  unpaid 
and  delinquent,  the  latter  was,  on  April  22,  1884,  entered 
on  the  delinquent  tax  roll  of  said  county  by  the  clerk  thereof, 
as  the  property  of  Ida  F.  Hawthorn,  and  a  warrant  endorsed 
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thereon,  signed  by  said  clerk  and  sealed  with  the  seal  of 
said  county,  commanding  said  sheriff  to  lery  on  the  goods  of 
the  delinquent  taxpayer,  and  in  default  thereof  on  the  real 
property  mentioned  in  said  tax  list,  or  sufficient  thereof  to 
satisfy  said  taxes,  charges  and  expenses;  that  afterwards 
said  sheriff  returned  that  he  received  said  delinquent  tax  list 
and  warrant  on  April  22,  1884,  and  in  pursuance  thereof, 
and  in  default  of  personal  property,  he  levied  on  said  lots 
3  and  4,  and  advertised  and  sold  the  same  on  June  18,  1884, 
as  the  property  of  Ida  F.  Hawthorn,  to  J.  E.  Bennett,  for 
thirty-seven  dollars  and  fifty-one  cents,  the  amount  of  said 
delinquent  tax  and  costs  and  expenses  thereon;  that  on  July 
29,  1886,  George  G.  Sears,  as  ex-sheriff  of  said  Multnomah 
county,  executed  and  delivered  to  said  Bennett  a  deed  for 
the  premises,  in  which  the  proceedings  concerning  the 
assessment  of  said  property,  the  levy  of  the  taxes  thereon, 
the  non-payment  and  delinquency  of  the  same,  and  the  sale 
of  the  property  therefor  were  substantially  recited,  except 
that  it  does  not  thereby  appear  that  the  premises  were  en- 
tered on  the  delinquent  tax  list,  or  advertised,  or  sold  as 
the  property  of  Ida  F.  Hawthorn,  but  as  that  of  Ida  F. 
Hanthorn;  that  on  July  30,  1886,  Thomas  A.  Jordan,  as 
sheriff  of  said  Multnomah  county,  by  A.  W.  Witherell,  dep- 
uty, executed  and  delivered  to  said  Bennett  a  deed  of  the 
premises,  containing  the  same  recitals  as  the  one  from  Sears. 
Each  deed  was  acknowledged  on  the  day  of  its  execution, 
and  afterwards  admitted  to  record.  The  original  Jordan 
deed  was  put  in  evidence,  and  also  a  certified  copy  of  the 
record.  But  the  execution  of  the  original  was  not  otherwise 
proved,  and  it  is  contended  that  the  acknowledgment  is  not 
legal,  and  therefore  it  cannot  be  read  in  evidence  without 
direct  proof  of  its  execution. 

On  July  31, 1886,  Bennett  and  his  wife,  Alvira  F.,  in  con- 
sideration of  five  hundred  dollars,  as  recited  in  the  deed, 
quitclaimed  the  premises  to  the  plaintiff, 

The  deed  by  Sears,  the  ex-sherifi^  is  unauthorized  and 
void.  When  he  made  the  sale  and  gave  the  certificate  thereof 
to  the  purchaser,  and  returned  his  proceedings  in  that  re- 
spect to  the  clerk  of  the  county  court,  the  process  under 
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which  he  acted  was  fnlly  executed.  A  sheriff  who  sells  real 
property  on  a  warrant  for  the  collection  of  delinquent  taxes 
is  not  thereby  authorized  or  required  to  make  a  formal  con- 
veyance thereof  to  the  purchaser^  but  only  to  deliver  him  a 
certificate  to  the  fact  of  such  sale.  If  the  land  is  redeemed 
within  two  years  thereafter,  the  effect  of  the  sale  ceases, 
and  no  further  official  action  is  required  in  the  premises. 
But  in  case  no  redemption  is  had  within  that  time,  the  statute 
(Or.  Laws,  p.  767,  sec.  90,)  directs  that  **the  sheriff"  shall 
execute  a  conveyance  to  the  purchaser  or  his  assigns.  This 
command  is  addressed  to  the  '*  sheriff"  then  being,  and  not 
to  any  ex-sheriff,  who  may  have  made  the  sale  two  years 
before.  The  conveyance  itself,  is  in  the  nature  of  a  further 
assurance  given  by  the  state,  in  evidence  of  the  fact,  that  a 
sale  of  property  which  was  only  conditional  when  made, 
has,  by  the  lapse  of  time  and  the  omission  of  the  former 
owner,  become  absolute.  And  the  judge  or  the  clerk  of  the 
county  court  might,  with  equal  propriety,  have  been  desig- 
nated as  the  person  to  execute  the  same. 

Nor  is  it  material  in  this  connection  that  an  outgoing 
sheriff  is  required  (code  of  civil  procedure,  sec.  986)  to 
''complete  the  execution  of  all  final  process  which  he  has 
begun  to  execute,"  and  that  a  warrant  for  the  collection  of 
delinquent  taxes  is  ''deemed  an  execution  against  property 
*  *  *  and  shall  be  executed  and  returned  in  like  man- 
ner," except  as  otherwise  provided.  (Or.  Laws,  p.  766,  sec. 
82.)  For  both  a  warrant  and  an  execution  are  fully  executed 
when  a  sale  is  made  thereon,  and  a  certificate  thereof  given 
to  the  purchaser.  The  process  is  then  returnable,  and  nothing 
remains  to  be  done  on  or  in  pursuance  of  it.  In  this  state, 
the  sale  of  property  on  an  execution  for  the  enforcement  of 
a  judgment  is  conditional,  not  only  on  redemption  by  the 
debtor  or  any  lien  creditor,  but  on  the  confirmation  thereof 
by  the  court.     (Code  of  civil  procedure,  sees.  293-301.) 

The  proceedings  subsequent  to  the  sale  and  the  return  of 
the  process,  whether  for  the  enforcement  of  a  judgment  or 
the  collection  of  delinquent  taxes,  including  the  deed  to  the 
purchaser  or  redemptioner,  are  taken  in  pursuance  of  the 
statute  in  such  'cases  made  and  provided,  and  not  the  pro- 
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cess,  and  are  oondacted  and  performed  before  or  by  the 
sheriff  then  in  office. 

The  snpreme  conrt  of  this  state,  in  Moore  y.  WaUamet  T. 
and  L.  Co.^  7  Or.  369,  held  that  the  sheriff  in  office  is  the 
proper  person  to  make  the  deed  in  pursuance  of  a  sale  on 
execution.  ''Such  a  construction  of  the  statute,**  says 
Judge  Boise,  speaking  for  the  court,  ''will  establish  a  rule 
most  convenient  to  the  parties;  for  the  sheriff  in  office  can 
always  be  found,  as  his  official  duties  require  his  presence 
in  the  county,  while  the  former  sheriff  may  die,  be  disqual- 
ified or  remove  from  the  county,  and  render  proceedings 
before  him  impracticable.'' 

Although  this  decision  was  made  in  1879,  no  notice  is 
taken  by  the  court  of  the  amendment  to  said  section  986  of 
the  code,  by  the  act  of  October  21,  1878  (Ses.  Laws  99% 
which  adds  a  proviso  to  the  effect  that  when  real  property 
is  sold  under  execution  and  the  sheriff  making  the  sale  fails 
to  make  a  proper  deed  to  the  purchaser  during  his  term  of 
office,  the  court  confirming  the  sale  may  order  the  sheriff  in 
office  to  make  such  deed,  which  shall  have  the  same  effect 
as  if  made  by  the  sheriff  who  made  the  sale.  In  the  argu- 
ment of  counsel  for  appellant,  as  reported  (p.  363),  this 
amendment  is  referred  to,  as  plainly  evidencing  that  the 
legislative  assembly  recognized  the  law  to  be  such,  that  the 
sheriff  who  made  the  sale  must  make  the  deed;  and  such 
appears  to  be  the  effect  of  the  amendment,  except  in  the 
cases  therein  provided  for,  wherein  the  court  may  order  the 
sheriff  in  office  to  make  the  deed.  But  it  is  probable,  though 
the  fact  cannot  be  definitely  ascertained  from  the  report  of 
the  case,  that  the  deed  in  question  was  made  by  the  sheriff 
in  office  before  section  986  was  amended,  and  therefore  the 
court  treated  the  amendment  as  so  far  non-existent. 

But  in  my  judgment  section  986  in  neither  its  original  or 
amended  form  has  any,  or  was  ever  intended  to  have  any, 
application  to  a  warrant  for  the  collection  of  delinquent 
taxes.  Indeed,  the  amendment  plainly  limits  the  operation 
of  the  section  to  sales  on  execution  for  the  enforcement  of 
judgments,  by  the  fact,  that  the  power  to  make  the  order 
therein  provided  for,  directing  a  sheriff  in. office  to  make  a 
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deed,  is  limited  to  the  court  which  confirmed  the  sale — a 
proceeding  unknown  to  a  sale  for  delinquent  taxes. 

Property  sold  for  delinquent  taxes  may  be  redeemed  in 
two  years  from  the  date  of  the  certificate  of  sale — a  period 
equal  to  a  sheriff's  term  of  office.  Therefore,  the  redemp- 
tion must  occur  after  the  expiration  of  the  term  of  the  sher- 
iff who  made  the  sale.  The  redemption  is  a  private  act 
which  takes  place  between  the  parties,  by  the  payment  to 
the  purchaser  of  the  purchase  money,  and  a  certain  per  cen- 
tum thereon  in  addition.  If  no  redemption  is  made  within 
the  time  prescribed,  on  the  application  of  the  party  entitled 
thereto,  the  statute  directs  ''the  sheriff'' — not  the  ex-sheriff 
or  the  person  who  made  the  sale,  but  the  sheriff  then  being — 
to  make  the  deed  accordingly. 

It  is  objected  to  that  the  writing  purporting  to  be  the 
deed  of  Jordan,  the  sheriff  in  office,  it  is  not  proven. 

Section  22  of  the  act  relating  to  conveyances  (Or.  Laws 
618)  provides  that  a  conveyance  acknowledged  as  therein 
prescribed  **  may  be  read  in  evidence  without  further  proof 
thereof,"  and  shall  be  admitted  to  record.  And  by  section 
27  of  the  same  act  (Or.  Laws  518),  a  certified  transcript  of 
such  record  **  may  be  read  in  evidence  *  *  *  with  the 
like  force  and  effect  as  the  original." 

The  deed  is  executed  in  the  name  of  '^Thos.  A.  Jordan, 
sheriff  of  Multnomah  county,  Oregon,  and  tax  collector  of 
said  county,  by  A.  W.  Witherell,  deputy."  It  was  acknow- 
ledged before  the  county  clerk,  and  the  certificate  states, 
that  personally  appeared  before  said  clerk  ''the  within 
named  Thos.  A.  Jordan,  by  A,  W.  Witherell,  deputy  sher- 
iff" of  the  county  of  Multnomah,  Oregon,  and  acknowledged 
the  execution  of  the  deed. 

By  sections  962  and  983  of  the  code  of  civil  procedure,  it 
is  provided  that  "  a  sheriff  may  have  a  deputy,"  who  "has 
the  power  to  perform  any  act  or  duty  that  his  principal  has.'* 

A  deputy  is  an  agent,  and  when  he  performs  any  act  within 
the  scope  of  his  agency  or  deputyship,  he  should  do  so  in 
the  name  of  his  principal.  .In  the  nature  of  things,  a  deed 
can  only  be  acknowledged  by  the  person  who  actually  signed 
or  executed  it.     Consequently,  a  deed  executed  by  an  agent 
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or  deputyy  most  be  acknowledged  by  him.  But  m  so  doing 
he  acts  for  his  principal,  the  same  as  in  the  signing  or  execu- 
tion of  the  writing,  and  therefore  he  must  make  the  acknowl- 
edgment in  the  name  of  and  for  the  principal.  (See  Huey 
V.  Van  Wie,  23  Wis.  617;  2  Wash.  B.  P.,  573;  1  Jones  on 
Mort.,  sees.  130,  633;  Freeman  on  Ex.,  sec.  327.) 

The  original  deed  being  properly  executed  and  acknowl- 
edged, proves  itself,  and  the  transcript  from  the  record  thereof 
does  the  same. 

The  effect  of  the  deed  remains  to  be  considered. 

By  section  6  of  the  act  of  December  18,  1865  (Or.  Laws, 
767,  sec.  90),  it  is  declared  that  such  a  deed  '*  shall  operate 
to  convey  a  legal  and  equitable  title  to  the  purchaser,  sold 
in  fee  simple  to  the  grantee  named  in  the  deed,"  whatever 
that  means.  But  the  section  also  provides  that  on  the  deliv- 
ery of  said  deed  ''  all  the  proceedings  required  or  directed 
by  law  in  relation  to  the  levy,  assessment  and  collection  of 
the  taxes  and  the  sale  of  the  property  shall  be  presumed  regu- 
lar, and  to  have  been  had  and  done  in  accordance  with  law; 
and  such  deed  shall  be  prima/acie  evidence  ^f  title  in  the 
grantee,  and  such  presumption  and  such  pi^ma  facie  shall 
not  be  disputed  or  avoided,  except  by  proof  of  either:  (1) 
Fraud  in  the  assessment  or  collection  of  the  tax;  (2)  pay- 
ment of  the  tax  before  sale,  or  redemption  after  the  sale; 
(3)  that  the  payment  or  redemption  was  prevented  by  the 
fraud  of  the  purchaser;  (4)  that  the  property  was  sold  for 
taxes  for  which  the  owner  of  the  property  at  the  time  of  the 
sale  was  not  liable,  and  that  no  part  of  the  tax  was  levied 
or  assessed  on  the  property  sold.** 

It  appears  from  the  delinquent  tax  roll  that  this  property 
belonged  to  Ida  J.  Hawthorn,  and  from  the  return  of  the 
sheriff,  it  appears  that  it  was  so  advertised  and  sold;  while 
the  fact  is,  it  belonged  to  Ida  F.  Hanthom,  and  was  so 
assessed,  except  that  "J"  was  used  as  the  initial  of  the 
middle  name,  instead  of  ^^F." 

The  deed  recites  that  the  sale  was  made  in  pursuance  of  a 
warrant  to  the  sheriff  to  collect  the  delinquent  taxes  of  Ida 
F.  Hanthorne,  by  the  sale  of  her  goods  and  chattels,  and 
in  default  thereof  by  the  sale  of  the  lots  in  controversy, 


Diflt.  Or.]  Mabx  v.  Hanthorn.  373 

1887.]  Opinion  of  the  Gomt— Deadj,  J. 

describing  them;  that  the  notice  of  the  sale  was  dnly  given, 
and  a  certificate  thereof  given  to  the  purchaser.  But  the 
name  of  the  owner  in  the  notice  must  have  been  the  same 
as  that  on  the  delinquent  tax  roll — Ida  J.  Hawthorn — from 
which  it  was  made,  and  the  return  of  the  sheriff  so  states. 
The  certificate  of  sale  is  not  produced.  Presumably  it  was 
delivered  to  the  sheriff  by  the  purchaser  when  he  obtained 
his  deed.  It  is  not  filed  with  the  proceedings.  But  the 
name  of  the  owner,  as  stated  therein,  must  be  the  same  as 
in  the  delinquent  tax  roll  and  notice. 

How  the  name  came  to  be  Ida  F.  Hanthorne  in  the 
sheriff's  deed,  instead  of  Ida  J.  Hatdihom,  as  in  the  delin- 
quent tax  list  notice  and  certificate  of  sale,  is  a  question  not 
now  necessary  to  consider,  except  that  it  does  not  appear  to 
have  been  legally  done.  If  the  plaintiff  shall  be  injured  or 
lose  her  property  thereby,  the  parties  to  the  transaction  may 
be  liable  under  section  109,  Oregon  Laws,  771,  for  double 
damages  and  costs  of  suit.  To  deliberately  declare  or  recite 
in  a  deed  that  certain  property  was  sold  for  taxes  as  the 
property  of  one  person,  when  in  fact  it  was  advertised  and 
sold  as  that  of  another,  so  as  to  make  the  deed  conform  to 
the  assessment  and  the  actual  ownership  of  the  property, 
and  thereby  preclude  the  owner  from  showing  the  truth 
thereabout,  may  prove  to  be  a  ''fraudulent  act,"  within  the 
statute,  for  which  a  sheriff  and  his  bondsmen  would  be 
liable. 

On  these  facts  the  question  arises,  is  a  tax  deed  conclu- 
sive under  the  statute  of  title  in  the  grantee  to  the  premises 
therein  granted,  notwithstanding  it  appears  from  the  prior 
proceedings  that  the  property  was  advertised  and  sold,  not 
as  the  property  of  the  owner,  to  whom  it  was  assessed,  but 
as  that  of  another. 

Land  occupied,  must  be  assessed  in  the  name  of  the  owner 
or  occupant;  but  unoccupied  land,  if  the  owner  is  unknown, 
may  be  assessed  without  naming  any  owner.  (Or.  Laws,  760, 
sec.  7;  765,  sec.  36.)  This  property  was  assessed  to  the 
owner,  and  presumably  was  occupied.  It  appears  to  have 
been  assessed  to  Ida  F.  Hanthorn,  and  the  taxes  regularly 
paid  by  her  from  1878  to  1882  inclusive. 
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The  delinquent  tax  roll,  on  which  the  sale  of  property 
is  made,  must  contain  the  description  thereof  found  in  the 
assessment  and  tax  rolls,  and  the  name  of  the  person  taxed 
therefor,  if  therein  specified.  (Or.  Laws,  764^  sees.  76,  77.) 
And  generally,  the  statute  relating  to  taxation,  provides  or 
plainly  indicates  that  when  the  owner  of  property  is  known, 
it  must  be  assessed  in  his  name  or  that  of  the  occupant,  if  there 
be  one,  and  that  such  name  becomes,  and  is,  a  part  of  the 
description  of  the  premises,  and  as  such,  should  be  carried 
through  all  the  subsequent  proceedings,  and  particularly  the 
notice  and  certificate  of  sale. 

I  am  unable  to  say  that  the  change  of  the  name  of  the 
person  taxed  in  the  proceedings  subsequent  to  the  tax  roll, 
and  prior  to  the  execution  of  the  deed,  brings  the  case  within 
either  of  the  four  grounds  specified  in  the  statute,  on  which 
the  deed  may  be  avoided.  If  either,  it  must  be  the  first 
one — ''Fraud  in  the  assessment  or  collection  of  the  tax." 
Now,  fraud  is  not  to  be  inferred  from  an  act  which  on  any 
reasonable  hypothesis,  may  have  been  innocently  done.  The 
change  in  the  name  may  have,  and  most  likely  did,  occur 
through  mistake  resulting  from  carelessness,  and  without 
any  wrongful  purpose  or  intent. 

In  Kdly  v.  Herrel,  10  Sawy.  169,  I  held  that  this  statute 
in  making  a  tax  deed  conclusive  evidence  of  the  title  of  the 
grantee,  except  in  the  four  particulars  mentioned,  goes,  in 
some  respects,  beyond  the  power  of  the  legislature. 

Following  the  ruling  in  McCready  v.  Sexton,  29  Iowa,  356, 
and  the  comment  in  Oooley  on  Taxation  (356),  and  Consti- 
tutional Limitations  (368),  it  was  then  said  that  such  a  deed 
cannot  be  made  conclusive  evidence  of  the  existence  of  any 
essential  step  or  fact  in  the  transaction,  without  violating  the 
fourteenth  amendment,  which  forbids  a  state  ''  to  deprive 
any  person  of  property  without  due  process  of  law." 

The  true  rule  on  the  subject  seems  to  be  that  the  legisla- 
ture may  make  a  tax  deed  conclusive  evidence  of  the  regu- 
larity of  the  prior  proceedings,  as  to  all  non-essentials  or 
matters  of  routine  which  rest  in  mere  expediency;  acts 
which  need  not  have  been  required  in  the' first  place — as  the 
affidavit  of  the  sheriff  to  the  delinquent  list — and  which  the 
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legislature  may  by  a  oarative  act  excuse  when  omitted.  Bat 
the  owner  of  property  cannot  be  precluded  from  showing 
the  invalidity  of  a  tax  deed  thereto,  by  proving  the  omission 
of  any  act  essential  to  the  due  assessment  of  the  same,  the 
levy  of  a  tax  thereon  and  the  sale  thereof  on  that  account. 
As  to  the  performance  of  these  acti°i,  and  the  facts  necessary 
to  constitute  them,  the  deed  can  only  be  made  prima  facte 
evidence.     (Gooley  on  Taxation,  521.) 

I  think  due  and  reasonable  notice  of  the  sale  of  property 
for  a  delinquent  tax  is  generally  regarded  as  necessary  to 
the  validity  of  such  sale.  Probably  no  state  in  the  Union 
authorizes  such  a  sale  without  requiring  public  notice  of  the 
fact  to  be  given.  And  in  my  judgment  such  notice  ought 
to  contain  the  name  of  the  owner  or  person  to  whom  the 
property  is  assessed.  Any  one  knows,  who  is  at  all  con- 
versant with  the  subject,  that  in  looking  at  a  notice  of  the 
sale  of  property  for  delinquent  taxes  a  person  naturally  runs 
his  eye  along  the  list  of  names  rather  than  the  figures  and 
abbreviations  indicating  the  location  and  quantity  of  the 
property.  And  if  he  does  not  find  his  name  there,  or  that 
of  any  one  whom  he  may  represent,  he  at  once  concludes 
that  no  property  in  which  he  is  interested  is  included  in 
the  list. 

But  admitting  that  the  name  of  the  owner  is  not  a  neces- 
sary part  of  the  notice  to  be  given  of  the  sale  of  land  for 
delinquent  taxes,  and  that  it  is  sufficient  if  the  statute 
requires  nothing  more  than  a  description  of  the  property  by 
metes  and  bounds  or  a  reference  to  the  public  surveys  or 
the  lot  and  block,  in  case  of  town  property;  yet  where  the 
statute  directs  the  name  to  be  published,  the  owner  has  a 
right  to  assume  that  it  will  be  given.  Under  these  circum- 
stances the  publication  of  the  name  as  a  part  of  the  notice 
becomes  material,  and  the  omission  of  it,  in  my  judgment, 
renders  the  notice  invalid.  But  where,  as  in  this  case,  the 
name  of  the  owner  is  not  only  omitted  from  the  notice,  but 
another  and  different  one  given,  the  same  is  actually  false 
and  misleading. 

It  is  true  that  '^Hanthom"  and  ''Hawthorn''  are  almost 
identical  in  orthography;   but  they  are  two  distinct  and 
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well  known  English  names,  quite  different  in  sonnd  and 
suggestion— as  much  so  as  Sawyer  and  Sayer.  Neither  is 
it  a  case  of  the  mere  misspelling  of  a  name  as  (Eclair, 
S'ynclair  or  Sinclare  for  Sinclair,  or  MacjFbrson  or  Mac- 
Phurson  for  MacPherson,  in  which  the  name  intended  is 
preseryed  in  the  sound  and  even  suggested  to  the  eye.  It 
is  not  a  case  of  idem  aonans  by  any  means,  but  the  substitution 
of  one  well  known  name  for  that  of  another,  which,  though 
similar  in  composition,  is  unlike  in  sound  and  suggestion. 

Such  a  notice  in  my  judgment  is  no  notice,  indeed  it  is 
worse.  It  is  a  false  notice.  A  sufficient  notice,  being  a 
material  part  of  a  sale,  and  a  sale  being  an  essential  part  of 
the  proceeding  on  which  the  sheriff's  deed  is  based,  the 
want  of  it  may  be  shown  to  invalidate  the  same.  And  on 
this  conclusion  as  to  the  law  of  the  case  tbe  defendant  is 
entitled  to  a  finding  in  her  favor. 

On  February  21,  1887,  and  since  this  case  was  submitted 
for  decision,  tbe  legislature  amended  said  section  90  of  the 
tax  law,  so  as  to  make  a  tax  deed  oiilj  pt^Tnafdcie  evidence 
of  title  in  the  grantee,  and  required  the  ''party  claiming  to 
be  the  owner  as  against  the  holder  of  the  tax  title  "  to  tender 
and  pay  into  court,  with  his  answer,  the  amount  of  the  taxes 
for  which  the  land  was  sold,  with  interest  thereon  at  twenty 
per  centum  per  annum  from  the  sale  to  the  date  of  the  deed, 
and  tbe  sheriff's  fees  for  making  the  certificate  and  deed, 
together  with  any  taxes  tbe  purchaser  may  have  paid  on  the 
property,  with  interest  thereon,  for  the  benefit  of  the  holder 
of  said  tax  deed,  his  heirs  or  assigns,  in  case  the  same  should 
be  held  invalid. 

On  March  23,  1887,  the  defendant  commenced  a  suit  in 
equity  in  this  court  against  tbe  plaintiff  herein,  under  sec- 
tion 600  of  the  code  of  civil  procedure,  for  the  purpose  of 
determining  his  claim  to  the  premises,  alleging  that  the  tax 
deed  under  which  the  plaintiff  claims  title  to  the  same  ia 
void  on  the  grounds  herein  considered  and  others,  and 
brought  into  court  and  tendered  him  the  sum  of  fifty  dollars 
and  sixty  cents  in  payment  of  what  was  due  him  thereon. 

I  have  considered  whether  this  section  90,  as  amended,  is 
applicable,  as  a  rule  of  evidence,  to  the  case  under  consid- 
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eration.  When  the  state  sold  these  lots  to  Bennett  it 
entered  into  a  contract  with  him,  the  obligation  of  which  it 
cannot  impair  by  any  subsequent  legislation.  (Con.  TJ.  S., 
art  I,  sec^  10.) 

But  the  right  to  a  particular  remedy  to  enforce  the  con- 
tract is  no  part  of  the  obligation  thereof.  Neither  is  it 
considered  a  vested  right.  Therefore,  the  legislature  may 
modify  or  change  the  remedy  at  pleasure,  so  long  as  it  does 
not,  under  pretense  of  regulating  the  remedy,  impair  the 
right  itself.  (Cooley  on  Con.  Lim.  361.)  And  the  rules  of 
eyidence  are  considered  a  part  of  the  remedy,  so  that  a  party 
to  a  contract  has  no  vested  right  to  have  a  controversy  con- 
cerning the  same  determined  by  the  rule  of  evidence  in 
force  when  the  contract  was  made.  Therefore,  the  rule  of 
evidence  in  force  when  the  controversy  is  determined  or 
decided  applies.  (Cooley  on  Con.  Lim.  367;  Edwards  v. 
Kearzey,  96  U.  S.  595.) 

Accordingly  it  has  been  held  that  a  statute  which  made 
parties  to  actions  competent  witnesses;  admitted  parol  evi- 
dence to  modify  a  written  aontract  contrary  to  the  common 
law;  required  the  purchaser  at  a  tax  sale  to  give  notice  to 
the  occupant  before  applying  for  a  deed;  changed  the  bur- 
den of  proof  by  making  a  tax  deed  prima  fade  evidence  of 
title  and  the  regularity  of  the  prior  proceedings  or  the 
reverse;  or  which  made  a  deposition  taken  de  bene  esse^ 
without  notice  to  the  adyerse  party,  prima  facie  evidence  of 
the  facts  stated — may  be  applied  to  existing  causes  of  action. 
(Bich  V.  Flanders,  39  N.  H.  323;  Gibbs  v.  Gale,  7  Md.  76; 
Jffidfcoaj  V.  Tallman,  38  Barb.  608;  Howard  v.  Moot,  64  N.  T. 
268;  CuHis  v.  WhUney,  13  Wall.  68.) 

But  there  must  be  an  opportunity  given  for  investigation 
and  trial.  The  legislature  cannot,  under  pretense  of  pre- 
scribing rules  of  evidence,  preclude  a  party  from  making 
proof  of  his  right  by  arbitrarily  and  unreasonably  declaring 
that  on  some  particular  circumstance  being  shown  by  the 
other,  the  controversy  is  closed  by  a  conclusive  presump- 
tion in  favor  of  the  latter.     (Cooley  on  Con.  Lim.  368.) 

It  was  held  in  Smith  v.  Cleavdand,  17  Wis.  556,  that  a  tax 
deed  executed  under  a  statute  which  madlB  it  conclusive 
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evidence  of  the  regularity  of  the  prior  proceedings,  with 
certain  exceptions,  coald  not,  by  a  subsequent  statute,  be 
reduced  to  mere  prima  facie  evidence  of  such  facts.  .The 
decision  was  based  on  the  ground  that  to  allow  the  character 
and  effect  of  the  deed,  as  a  muniment  of  title,  to  be  changed 
by  the  subsequent  statute  would  impair  the  obligation  of  the 
contract  made  by  the  state  with  the  purchaser. 

And  no  case  has  been  shown  in  which  there  was  a  contrary 
ruling  on  like  circumstances.  Where  the  deed  is  only  prima 
fade  evidence,  the  purchaser  takes  it,  subject  to  the  right  of 
any  party  adversely  interested  to  overcome  this  presumption 
by  proof  to  the  contrary.  The  matter  is  left  open  to  inves- 
tigation ;  and  this  being  so,  the  legislature  may  regulate  it 
by  shifting  the  burden  of  proof  back  on  to  the  purchaser. 
But  to  open  a  purchaser's  title  to  proof  of  defects  in  the 
prior  proceedings,  when  he  purchased  on  the  faith  of  a 
Statute  which  declared  his  deed  conclusive  evidence  in  his 
lavor  on  these  points,  is  a  very  different  thing.  In  my  judg- 
ment it  impairs  the  obligation  of  his  contract.  (See  Corbin 
V.  Board  of  Commiasioners,  3  Fed.  Bep.  356.) 

So  far,  then,  as  the  legislature  had  the  power,  and  by  the 
act  of  1865,  did  make  the  tax  deed  of  the  plaintiff's  grantor 
conclusive  evidence  of  his  title,  I  do  not  think  the  legislature 
of  1887  had  the  power  to  modify  it. 

If  notice  of  the  sale  was  not  an  essential  part  of  the  pro- 
ceeding, the  legislature  of  1865  had  the  power  and  did  make 
the  tax  deed  conclusive  evidence  on  the  point.  But,  if  the 
notice  was  necessary  to  the  validity  of  the  sale,  then,  as  I 
have  concluded,  the  legislature  did  not  have  the  power  to 
make  the  deed  conclusive  evidence  of  the  fact. 

In  either  view  of  the  matter,  the  act  of  February  21, 1887, 
has  no  effect  on  the  decision.  In  the  former  case,  as  to  this 
deed,  the  conclusive  effect  of  the  act  of  1865  could  not  be 
modified,  and  in  the  latter  one,  the  deed  is  only  prima  facie 
evidence  at  best.  But  I  am  pleased  to  think  that  the  just 
and  long-needed  provision  in  this  act,  requiring  a  party  who 
contests  a  tax  title  to  refund  the  money  with  interest  which 

as  been  expended  in  the  payment  of  taxes  for  his  benefit, 
may  be  applied  to  this  transaction  in  the  suit  in  equity. 
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It  is  needless  to  add  that  the  supreme  court  of  the  state 
has  not  passed  on  the  questions  involyed  in  this  case,  or 
otherwise  I  would  have  been  spared  the  trouble  of  con- 
sidering them. 

There  must  be  a  finding  that  the  plaintiff  is  not  the  owner 
of  the  premises  or  entitled  to  the  possession  of  them,  and 
that  the  defendant  is. 


Ik  be  Sah  Kee,  on  Habeas  Corpus. 

CiBcurr  CouBT.  Northern  Distbigt  of  Oalxfornia. 

May  2,  1887. 

1.  Latjudbt  Obdinamct — GoNSTiTtmoNAXiiTT. — ^A  city  ordinanoe,  which  makes 
it  an  offense  to  keep  a  laundry,  wherein  clothes  are  cleansed  for  hire, 
within  the  limits  of  the  larger  part  of  a  city,  without  regard  to  the 
character  of  the  stractnre  or  the  appliances  used  for  the  purpose,  or  the 
manner  in  which  the  occupation  is  carried  on,  is  unconstitutional  on 
yarious  grounds,  and  Toid. 

Before  Sawyeb,  Circuit  Judge. 

Mr.  r.  2).  Biordan,  for  petitioner. 

Mr.  0.  B.  CogJdan^  for  respondent. 

Sawyeb,  Circuit  Judge.  The  petitioner  is  imprisoned  in 
pursuance  of  a  judgment  of  a  justice  of  the  peace  of  Napa 
county,  for  a  ''  misdemeanor  by  maintaining  and  carrying 
on  a  public  laundry,  where  articles  are  washed  and  cleansed 
for  hire,  at  a  house  situated  on  Main  street,  between  First 
and  Pearl  streets,  in  the  city  of  Napa,  contrary  to  ordinance 
146  of  said  city  of  Napa,  prohibiting  the  establishment, 
carrying  on  or  maintaining  of  public  laundries  or  wash 
houses  in  certain  limits." 

The  provisions  of  the  ordinance  under  which  the  conyiction 
was  had  are  as  follows : 

''SsonoN  1.  It  shall  be  unlawful  for  any  person  or 
persons  to  establish,  maintain  or  carry  on  the  business  of  a 
public  laundry  or  wash  house,  where  articles  are  cleansed 
for  hire,  within  the  following  prescribed  limits  in  the  city 
of  Napa:  Commencing  at  the  southeasterly  corner,"  etc. 
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Giving  at  length  bounds,  including  the  larger  parb  of  the 
city. 

'*Seo.  2.  Any  public  laundry  or  wash  house,  established, 
maintained,  or  carried  on  in  violation  of  this  ordinance,  is 
hereby  declared  to  be  a  nuisance. 

"Sec.  3.  Any  person  violating  any  provision  of  this 
ordinance  shall,  upon  conviction  thereof,  before  any  court 
having  jurisdiction  to  try  the  ofifense,  be  punished  by  a  fine 
not  exceeding  one  hundred  dollars,  and  an  alternate  judg- 
ment may  be  given  requiring  such  person  to  be  imprisoned 
until  said  fine  is  paid,  not  to  exceed  one  day  for  each  dollar 
of  the  fine." 

The  case  clearly  falls  within  the  decision  of  this  court  In 
re  Tie  Loy,  arising  under  a  similar  ordinance  of  the  city  of 
Stockton  (11  Sawy.  472,  S.  0. ;  26  Fed.  Bep.  611),  and  within 
the  principle  authoritatively  established  by  the  supreme 
court  of  the  United  States,  in  TIci  Woy.  Hopkins,  118  U.S.  356. 
.  The  laundry  business  has  been  carried  on  by  the  peti- 
tioner and  his  predecessors,  at  the  location  occupied  by 
him,  for  twenty  years,  and  by  the  petitioner  himself  eight 
years.  There  is  nothing  tending  in  the  slightest  degree  to 
show  that  this  laundry  is,  in  fact,  a  nuisance,  and  the 
uncontradicted  allegations  of  the  petition  are  that  it  is  not. 
So  far  as  appears,  it  is  only  made  a  nuisance  by  the  arbi- 
trary declaration  of  the  ordinance;  and  it  is  beyond  the 
power  of  the  common  council,  by  its  simple  fiat,  to  make 
that  a  nuisance  which  is  not  so  in  fact.  ( Yaiea  v.  Milwaukee^ 
10  Wall.  506.)  To  make  an  occupation,  indispensable  to  the 
health  and  comfort  of  civilized  man,  iind  the  use  of  the 
property  necessary  to  carry  it  on,  a  nuisance,  by  a  mere 
arbitrary  declaration  in  a  city  ordinance,  and  suppress  it  as 
such,  is  simply  to  confiscate  the  property,  and  deprive  its 
owner  of  it  without  due  process  of  law.  It  also  abridges 
the  liberty  of  the  owner  to  select  his  own  occupation  and 
his  own  methods  in  the  pursuit  of  happiness,  and  thereby 
prevents  him  from  enjoying  his  rights,  privileges  and 
immunities,  and  deprives  him  of  equal  protection  of  the 
laws  secured  to  every'  person  by  the  constitution  of  the 
United  States. 
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On  the  authority  of  the  cases  cited,  without  repeating  the 
arguments  so  elaborately  presented  therein^  the  ordinance  is 
held  to  be  void,  as  being  in  contrayention  of  the  constitution 
of  the  United  States.  The  prisoner  is  entitled  to  be  dis- 
charged.    Let  him  be  discharged. 


The  United  States  v.  John  Hancock  bt  al. 

OlBCUIT  COUBT,    NOBTHBBN   DiSTBIOT  OP    CaUFOBNIA. 

May  2.  1887. 

1.  Ths  Dscbbs  of  thb  Boabd  of  Land  Gommissionxbs  was  for  a  tract  of 

land  inth  designated  boundaries,  and  not  for  a  speoifio  quantity  of  land; 
that  this  decree  was  final  and  conclosiTe;  and  the  sarrey  was,  by  law, 
required  to  be  in  conformity  with  the  decree. 

2.  If  ths  Goyexsmxst  has  lost  any  land,  to  which  it  was  entitled,  which  we 

by  no  means  affirm,  it  was  through  error  in  the  decree,  which  cannot  now 
be  corrected. 

3.  Therb  is  no  Batibfaotobt  Pboof  that  fraud  was  in  fact  committed  by 

any  one,  in  procuring  the  survey  or  its  approval,  or  the  issue  of  the 
patent  based  upon  it;  and  certainly  no  proof  of  any  such  fraud,  as 
would,  under  the  settled  doctrines  of  equity,  and  the  decisions  of  the 
supreme  court,  authorize  this  court  to  set  aside  and  annul  the  patent. 
Skkbls. — By  the  act  of  1851,  all  persons  claiming  lands  in  California  by 
virtue  of  any  right  or  title  derived  from  the  Mexican  or  Spanish  govern- 
ments, were  required  to  present  their  claims  to  the  board  of  land  com- 
missioners, created  by  that  act,  and  all  lands,  the  claims  to  which  should 
not  be  piesented  within  two  years  after  the  date  of  the  act,  were  to  be 
held,  deemed  and  considered  part  of  the  public  domain  of  the  United 
States.  Congress  having  thus  summoned  all  claimants  of  land  in  the 
ceded  territory  before  tribunals  of  its  own  creation,  must  be  deemed  to 
have  intended  that  the  United  States  should  appear  before  those  tri- 
bunals as  a  litigant  seeking,  and  willing  to  render,  justice,  contending 
on  equal  terms  with  their  adversaries,  claiming  no  rights  not  conceded  to 
the  latter,  and  no  special  privileges  as  a  sovereign.  The  Uoited  States  is 
not  now  at  liberty  to  resume  its  waived  and  renounced  prerogative, 
abandon  its  attitude  as  an  equal  litigant,  and  assert  rights,  which  but 
for  its  sovereignty,  would  be  forever  barred. 

Before  Sawyeb,  Circuit  Judge,  and  Hoffman,  District  Judge. 

Mr.  8.  O.  HUborn,  United  States  attorney,  and  Mr.  Shirley 
C.  Wardy  for  complainant. 

Mr.  James  F,  Sivxxrt  and  Messrs.  Barclay  dt  Wilson,  for 
respondents. 
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By  the  Gonrt,  Hoffhan,  District  Judge.  This  is  a  suit 
brought  in  the  name  of  the  United  States  to  vacate  and 
annul  the  patent  issued  June  22,  1872,  to  Michael  White, 
confirmee  for  the  Muscupiabe  rancho  in  San  Bernardino 
county,  State  of  California. 

The  bill  does  not  deny  the  genuineness  and  validity  of  the 
original  Mexican  grant  to  Michael  White. 

But  it  alleges  that  the  grant  was  for  one  square  league 
and  no  more,  and  that  the  patent  issued  embraces  a  tract 
containing  more  than  thirty  thousand  acres,  or  very  nearly 
seven  Mexican  leagues. 

It  further  alleges,  that  this  erroneous  location  was  fraudu- 
lently and  intentionally  made  by  one  Henry  Hancock,  the 
United  States  deputy  surveyor,  who  made  the  survey  upon 
which  the  patent  is  based,  and  who,  at  the  time  of  maldng 
such  survey,  was  a  secret  owner  of  an  undivided  half  interest 
in  the  rancho,  and  was  at  the  same  time  the  agent  of  the 
other  owners  thereof,  and  by  them  entrusted  with  all  mai- 
ters  concerning  the  location  of  the  grant  That  said  loca- 
tion was  made  for  the  purpose  of  defrauding  the  United 
States  out  of,  and  corruptly  gaining  for  himself  and  his 
co-owners,  some  twenty-six  thousand  acres  more  than  they 
were  by  law  entitled  to,  and  that  Hancock,  by  false  and 
untruthful  representations,  made  to  the  United  States  sur- 
veyor general  for  Oalifomia,  deceived  that  officer,  and  pro- 
cured the  final  confirmation  of  the  survey  upon  which  the 
patent  was  founded. 

With  respect  to  the  allegation,  that  the  original  grant 
was  for  a  league  and  no  more,  it  is  sufficient  to  say,  that 
the  decree  of  confirmation  makes  no  mention  of  quantity, 
but  confirms  the  claim  to  a  tract,  the  boundaries  of  which 
are  specifically  mentioned.  That  decree,  made  March  6, 
1855,  has  become  final.  This  court  has  no  jurisdiction  to 
correct  any  errors,  which  may  have  been  committed  in  final 
decrees  of  confirmation  of  Mexican  land  claims  in  Califor- 
nia, whether  those  decrees  have  been  made  by  the  board  of 
land  commissioners,  the  district  court,  or  the  supreme  court 
of  the  United  States. 
Whether  the  alleged  error  of  those  tribunals  consists  in 
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oonfirming  an  inyalid  claim,  or  in  the  designation  of  the 
boandarioB  of  a  confirmed  grant,  is  immaterial. 

In  either  case,  the  decree  is  final  aod  conclusive,  unless 
such  fraud  be  shown  as  will  vitiate  the  most  solemn  judg- 
ments. 

That  it  was  within  the  province  of  the  board,  in  proper 
cases,  to  declare  the  boundaries  of  confirmed  grants,  has 
frequently  been  decided  by  the  supreme  court.  (U.S.  v. 
Sepulvedoy  1  Wall.  104.) 

A  final  decree,  giving  the  boundaries  of  the  tract  con- 
firmed, '4s  conclusive,  not  only  on  the  question  of  title,  but 
as  to  the  boundaries  which  it  specifies. "  ( U.  8.  t.  HaUeck,  1 
Wall.  439-40;  U.  8.  t.  BUUnga,  2  Wall.  444;  Higu&ra  v.  U.  8. 
5  WaU.  827.) 

In  United  8tcUes  v.  HdUeck,  the  supreme  court  says: 

''The  answer  to  all  efforts  of  this  kind  is,  that  the  decree 
is  a  finality  not  only  as  to  the  question  of  title,  but  as  to  the 
houndariea  which  U  species" 

"If  erroneous  in  either  particular,  the  remedy  was  by 
appeal,  but  the  appeal  having  been  withdrawn  by  the  gov- 
ernment the  question  of  its  correctness  is  forever  closed.*' 

The  final  decree  of  the  board  is  as  follows : 

"In  this  case,  on  hearing  the  proofs  and  allegations,  it  is 
adjudged  by  the  commission  that  the  claim  of  the  petitioner 
is  valid,  and  it  is  therefore  decreed  that  his  application  for 
a  confirmation  be  allowed,  with  the  foUovnng  boundaries; 
On  the  north  and  east  by  the  foot  of  the  mountains,  on  the 
south  by  the  Agua  Oaliente,  and  on  the  west  by  the  cotton- 
woods,  which  are  on  the  other  side  of  the  creek,  reference 
being  had  to  the  map  accompanying  the  ezpediente." 

It  will  be  noted  that  this  decree  contains  no  mention  of 
quantity.  It  is  a  confirmation  of  a  claim  to  a  tract  of  land 
with  specified  boundaries. 

No  suggestion  is  made  that  it  was  obtained  by  fraud.  It 
is  therefore  final  and  conclusive. 

How  far  the  attorney  general,  in  granting  the  use  of  the 
name  and  prerogatives  of  the  United  States,  for  the  institution 
of  this  suit,  was  influenced  by  the  assertion,  so  strenuously 
made  at  the  bar,  that  the  decree  was,  or  ought  to  have  been, 
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for  one  league,  and  no  more,  we  are  not  informed.  We  can 
not  assume  that  it  had  any  weight  with  him,  for  that  would 
be  to  suppose  either  that  he  never  read  the  decree,  or  that 
he  was  not  aware  that  in  the  absence  of  fraud,  it  was  final 
and  conclusiye. 

The  fraud  alleged  in  this  case,  is  fraud  on  the  part  of  the 
surveyor  in  locating  the  land,  so  as  to  include  more  than 
one  league,  and  in  designating  and  fixing  the  boundaries. 
The  first  of  these  accusations  must  be  summarily  dismissed. 

The  surveyor  was  bound  to  survey  and  locate  the  land 
according  to  [the  decree.  He  had  no  authority  to  interpo- 
late into  it  a  limitation  as  to  a  quantity  of  which  it  makes 
no  mention. 

The  fraud,  if  any  committed  by  him,  could  only  have 
consisted  in  corruptly  adopting  boundaries  other  than  those 
called  for  by  the  decree. 

No  jurisdiction  has  been  conferred  on  this  court,  to  cor-k 
rect  any  alleged  errors  on  the  part  of  the  land  department, 
committed  in  the  final  survey  and  location  of  Mexican  land 
grants  in  California.  (U.  8,  v.  Flint,  4  Sawy.  61,  per  Mr. 
Justice  Field,  affirmed  in  98  U.  S.  61,  46;  U.  8.  v.  San 
Jacinto  Co.,  10  Sawy.  643.) 

The  act  of  June  14,  1860,  conferred  on  the  district  court 
extensive  powers  over  this  subject,  and  under  its  provisions 
the  plat  and  survey,  when  finally  approved,  had  the  force 
of  a  patent. 

This  act  was  repealed  by  the  act  of  July  1,  1864,  which 
transferred  the  jurisdiction  theretofore  vested  in  the  district 
court,  to  the  land  office  at  Washington,  and  the  secretary  of 
the  interior,  on  appeal. 

It  has  frequently  been  held  by  the  supreme  court  ' '  that 
the  decision  of  a  proper  officer  of  the  land  department  is  in 
the  nature  of  a  judicial  determination  of  the  matter  in  dis- 
pute."   (Vanoe  v.  Burbank,  101  U.  S.  614.) 

And  in  United  States  v.  Minor,  114  U.  S.  243,  the  court 
observes:  "It  has  been  often  said  by  this  court  that  the 
land  officers  are  a  special  tribunal  of  a  qiiaai  judicial  char- 
acter, and  their  decision  on  the  facts  before  them  is  con- 
clusive." 
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Bnt  in  cases  *'  where  the  proceedings  have  been  wholly 
ex  parte— no  contest,  no  adversary  proceedings,  no  reason 
to  suspect  frand,  bat  where  the  patent  is  the  result  of  noth- 
ing but  fraud  and  perjury,  it  is  enough  to  hold  that  it  con- 
veys the  legal  title,  and  it  would  be  going  quite  too  far  to 
say  that  it  cannot  be  assailed  by  a  proceeding  in  equity,  and 
set  aside  as  void,  if  the  fraud  is  proved  and  there  are  no  inno- 
cent holders  for  value."    {U.  8.  v.  Minor,  vbi  supra.) 

These  ruliugs  and  observations  of  the  supreme  court  were 
made  with  reference  to  patents  issued  under  the  general 
land  laws  of  the  United  States.  They  apply  with  additional 
force  to  surveys  and  locations,  and  patents  issued  under 
them,  by  the  land  department,  which  has,  by  special  legis- 
lation, been  adopted,  as  the  instrumentality  by  which  the 
location  and  boundaries  of  confirmed  Mexican  land  grants 
shall  be  finally  determined,  and  the  means  by  which  the 
.political  obligations  of  the  government  under  the  treaty 
shall  be  discharged. 

And  especially  in  view  of  the  fact^  that  the  jurisdiction 
given  to  the  department  was  transferred  to  it  from  the  dis- 
trict and  supreme  courts,  to  whom  it  had  previously  been 
confided. 

It  is  plain,  therefore,  that  the  relief  prayed  for  in  this 
case  can  only  be  granted  upon  proof  of  such  fraud  practiced 
upon  the  land  department,  as  will  render  its  decision  a  mere 
nullity,  and  will  justify  the  application  to  its  final  judgment 
of  the  phrase  '^Fabula  non  judicium  est,  Bea-agitur  in  scena 
non  in  foro;"  that  it  was  a  farce,  not  a  judicial  decision, 
performed  on  a  stage,  not  in  a  court  of  justice. 

But  even  in  that  case,  the  power  of  the  court  would  be 
limited  to  setting  aside  the  judgment  of  the  land  depart- 
ment and  annulling  the  patent  issued  in  pursuance  of  it.    It 
has  no  jurisdiction  to  determine  how  the  new  survey  shall . 
be  made. 

What  is  the  nature  of  the  frauds  for  which,  under  the 
maxim  ''Fraud  vitiates  the  most  solemn  contracts,  docu- 
ments, and  even  judgments,"  the  latter  will  be  set  aside,  has 
been  fully  expounded  by  Mr.  Justice  Field  in  United  States 
V.  Throckmorton,  by  the  supreme  court  in  the  same  case  on 
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appeal  (98  U.  S.  65),  and  by  the  supreme  court  in  United 
Stales  V.  Minor,  vbi  supra. 

In  United  States  v.  Throckmorton,  Mr.  Justice  Miller  givea 
at  some  length  instances  where  courts  of  equity  have  enter- 
tained bills  to  set  aside  and  annul  the  former  judgment  or 
decree,  and  open  the  case  for  a  new  and  fair  hearing.  He 
obseryes: 

^' In  all  these  cases  and  many  others  which  have  been 
examined,  relief  has  been  granted  on  the  ground  that  by 
some  fraud  practiced  directly  upon  the  party  seeking  relief 
against  the  judgment  or  decree,  tJuit  party  has  been  prevented 
from  presenting  aUo/his  case  to  the  court. ^^ 

''On  the  other  hand,  it  is  equally  well  settled  that  the 
court  will  not  set  aside  a  judgment  because  it  was  founded 
on  a  fravdulerd  instrument  or  perjured  evidence,  or  for  any 
maUer  which  was  actually  presented  and  considered  in  thejudg^ 
ment  assaHed.^^ 

Before  proceeding  to  consider  whether  the  proofs  in  the 
case  show  any  such  fraud  practiced  on  the  land  department 
as  will,  under  the  principles  above  enunciated,  authorize  the 
court  to  set  aside  its  '*  judicial  determination  of  the  matter  in 
dispute,'' a.n  account  must  be  given  of  the  proceedings  subse- 
quent to  the  final  decree  of  confirmation,  which  resulted  in 
the  approval  of  the  survey  and  the  issue  of  the  patent. 

The  decree  of  confirmation  bears  date  March  6,  1855. 
The  final  survey  under  that  decree  was  made  by  Henry 
Hancock,  in  November,  1867. 

''It  was  pablished  under  the  act  of  July'l,  1864,  and 
remained  in  the  surveyor  general's  office  for  a  much  longer 
time  than  required  by  law,  without  objections  being  filed 
thereto,  as  certified  by  the  surveyor  general." 

The  surveyor  general  approved  the  survey  July  11,  1868, 
and  it  was  forwarded  to  the  general  land  office  for  patent. 

The  difference  in  area  between  the  land  included  in  the 
survey  and  the  "one  league,  a  little  more  or  less,"  petitioned 
for,  attracted  the  attention  of  the  office,  and  the  case  was  on 
the  11th  of  May,  1870,  referred  to  the  department  of  the 
interior  for  instructions. 

On  the  24th  day  of  January  the  department  advised  the 
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land  office  that  the  survey  did  not  conform  to  the  decree  of 
confirmation,  disapproved  and  set  it  aside,  and  the  20th  May 
following  ordered  that  the  surveyor  general  be  directed  to 
cause  a  new  survey  to  be  made. 

The  surveyor  general  of  California,  to  whom  this  order 
was  issued,  was  James  B.  Hardenburgh,  who  had  succeeded 
Sherman  Day,  who  was  the  successor  of  Lauren  Upson,  by 
whom  the  survey  had  been  originally  approved. 

On  the  receipt  of  this  order,  Mr.  Hardenburgh,  acting 
apparently  under  the  provisions  of  section  10  of  the  act  of 
March  3,  1853,  deputed  ^'a  confidential  agent,"  Mr.  B.  C. 
Hopkins,  to  make  a  personal  examination  of  the  land,  and 
report  upon  the  correctness  of  the  survey  and  its  conformity 
with  the  calls  mentioned  in  the  decree.  Mr.  Hopkins  made 
his  examination  inNovember,  1871,  accompanied  and  assisted 
by  William  P.  Beynolds,  a  surveyor  and  civil  engineer,  who 
had  resided  twenty  years  in  San  Bernardino  county,  and  was 
well  acquainted  with  the  land  and  the  natural  objects  called 
for  in  the  decree. 

On  learning  the  results  of  Mr.  Hopkins'  examination,  the 
surveyor  general  reported  to  the  department  that  a  survey 
made  in  strict  accordance  with  the  boundary  calls  of  the 
decree  of  confirmation  would  include  '^ something  like  a 
league  more  of  land  than  the  present  survey."  And  he 
recommended  that  as  the  owners  were  satisfied  with  the 
survey  already  executed,  that  it  be  approved. 

On  the  13th  June,  1872,  the  secretary  of  the  interior 
adopted  this  suggestion,  and  ordered  that  the  survey  be 
approved,  and  that  a  patent  issue,  ''the  patent  to  be  given 
and  accepted  as  a  full  satisfaction  of  all  claims  and  right  in 
the  premises."    The  patent  was  issued  June  22,  1872. 

The  foregoing  account  of  the  proceedings  preliminary  to 
the  issne  of  the  patent  is  (except  what  relates  to  Mr. 
Hopkins'  appointment  and  report)  taken  from  the  land 
office  report  for  1885. 

It  also  appears  from  the  documents,  certified  copies  of 
which  have  been  obtained  from  the  land  office,  that  the  case 
was  carefully  examined  and  considered  by  successive  officers 
of  the  department. 
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The  letter  of  Mr.  Delano^  secretary  of  the  interior,  states 
that  the  soryej  was  originally  submitted  to  the  department 
for  instrnctionSy  not  because  it  was  supposed  not  to  conform 
to  the  final  decree,  but  because  the  tract  embraced  in  the 
sunrey  was  so  much  larger  than  that  asked  for  in  the  original 
petition,  that  the  commissioner  was  unwilling  to  assume  the 
responsibility  of  approving  it. 

The  question  thus  presented  appears  to  have  been  fully 
considered  by  the  then  secretary.  A  brief,  or  argument, 
was  furnished  by  Mr.  Montgomery  Blair,  in  which  that  gen- 
tleman calls  the  attention  of  the  secretary  to  the  provisions 
of  section  7  of  the  act  of  1864  (13  U.  S.  Stats.  334),  which 
in  unmistakable  terms  make  it  the  duty  of  the  surveyor  gen- 
eral to  follow  the  decree  *  *  *  whenever  such  decree 
designates  the  specific  boundaries  of  the  claim,  and  which 
also  make  it  the  duty  of  the  commissioner  of  the  general 
land  office  to  require  a  substantial  compliance  with  the 
directions  of  this  section  before  approving  any  survey  and 
plat  forwarded  to  him. 

The  survey  remained  before  the  secretary  unacted  upon 
for  nearly  six  months.  His  successor,  Mr.  Delano,  seems 
to  have  recognized  the  force  of  Mr.  Blair's  suggestions. 
But  he  directed  a  further  examination  to  be  made,  to  ascer- 
tain whether  the  boundaries  adopted  in  the  survey  con- 
formed to  the  decree. 

On  the  23d  January,  1871,  Stephen  J.  Dallas,  principal 
clerk  of  surveys,  reported  to  the  secretary  that  "  upon  a 
thorough  examination  of  the  papers  handed  over  to  me^ 
herewith  returned,  and  on  comparison  instituted  between 
the  official  survey  and  the  diseno  representing  the  specific 
boundaries  of  the  claim  as  confirmed  by  the  board  of  com- 
missioners, I  find  that  the  official  survey  executed  by  Henry 
Hancock  does  not  conform  to  the  boundaries  as  shown  by 
the  diseno  and  the  decree  of  confirmation." 

The  report  proceeds  to  indicate  in  detail  wherein  the  non- 
conformity consisted. 

It  states  that  on  the  western  side  about  seven  square 
miles  of  adjacent  public  lands  are  improperly  included  in 
the  survey.     On  the  other  hand,  non-conformity  with  the 
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decree^  is  indicated  by  the  failure  to  include  within  the  snr- 
Tey  ''  an  area  of  about  ten  square  miles,  to  which  the  grantee 
would  seem  to  be  entitled  by  virtue  of  the  final  confirmation 
and  the  provisions  of  section  7  of  the  act  of  July  1,  1864.'* 

On  this  report  the  secretary  ordered  a  new  survey  to  be 
made.  But  on  being  advised,  as  above  stated,  by  the  sur- 
veyor general  of  Gietlifomia,  that  a  survey  made  in  strict 
conformity  to  the  decree  would  embrace  a  much  larger  tracfc 
than  that  included  in  the  Hancock  survey,  and  that  the 
claimants  were  willing  to  accept  that  survey  in  satisfaction 
of  all  claims,  the  secretary  ordered  its  approval,  and  that  a 
patent  issue. 

I  have  thus  recounted,  with  perhaps  unnecessary  minute- 
ness, these  proceedings,  protracted  through  nearly  four 
years,  which  resulted  in  the  final  determination  by  the 
tribunal  appointed  by  law  to  decide  them,  of  the  questions 
now  sought  to  be  reopened  in  this  court. 

It  will  be  seen  that  the  case  utterly  fails  to  fall  within  the 
principles  which,  as  the  supreme  court  has  decided,  govern 
courts  of  equity,  when  asked  to  set  aside  a  judgment  for 
fraud. 

No  fraud  has  in  this  case  "  been  practiced  upon  the  party 
seeking  relief  against  the  judgment  or  decree,  whereby  that 
party  has  been  prevented  from  presenting  all  of  his  case  to 
the  court." 

On  the  contrary,  the  case  was  fully  presented,  rigorously 
investigated,  maturely  considered  and  finally  decided,  upon 
the  same  facts  as  those  upon  which  this  court  is  now  asked 
to  set  aside  the  decision  '^/or/raucL*' 

It  is  not  even  suggested  that  the  land  department  was 
deceived  by  fraudulent  documents  or  perjured  testimony, 
and,  even  if  proved,  it  would  have  afforded  no  ground  for 
the  relief  prayed  for.     (U,  8.  v.  Throckmorton^  tJibi  sup.) 

It  may,  we  think,  be  justly  said  that  the  case  really  pre- 
sented is  an  attempt  to  procure  the  reversal  or  modification 
by  this  court  of  a  final  decree  of  the  board  of  commission- 
ers, not  in  any  way  impeached  for  frand,  bat  objected  to 
after  the  lapse  of  more  than  thiriy  years  as  erroneous. 

Had  the  true  object  of  this  proceeding  been  stated  in 
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the  bill,  it  would  have  been  sammarily  diBinissed  on  de- 
marrer. 

The  effort  to  induce  the  court  to  correct  alleged  errors  in 
the  survey  and  location  of  the  tract  must  prove  equally 
futile. 

The  foregoing  observations  are  sufficient  to  indicate  the 
grounds  upon  which  we  decide  this  case. 

But  as  the  bill  professes  to  be  founded  on  frauds  perpe- 
trated on  the  government,  some  notice  of  the  alleged  frauds, 
and  the  evidence  adduced  to  establish  them,  may  not  be 
inappropriate.  It  is  alleged  that  Henry  Hancock  was  a 
secret  part  owner  of  the  land,  and  that  to  promote  his  own 
interests  and  those  of  his  brother,  and  other  co-o^mers,  he 
fraudulently  included  in  the  survey  more  than  one  league  of 
land,  etc.,  etc. 

The  wantonness  and  absurdity  of  this  accusation  has 
already  been  shown.  He  was  bound  by  law  to  survey  the 
land  according  to  the  terms  of  the  decree.  There  is  no  proof 
that,  at  the  time  of  the  survey,  he  had  any  interest  in  the 
land,  secret  or  avowed.  There  is  no  proof  whatever  that 
his  field  notes  and  plat  of  survey  were  not  entirely  correct, 
and  afforded  the  means,  when  compared  with  the  calls  of 
the  decree  and  the  delineation  on  the  diseno,  of  deciding 
upon  the  correctness  of  the  survey. 

If  he  committed  any  error,  it  was,  according  to  the  reports 
of  Mr.  Dallas,  chief  clerk  of  surveys,  and  of  Mr.  Harden- 
burgh,  surveyor  general  of  California,  made  more  than  three 
years  afterwards,  in  not  including  within  the  survey  all  the 
land  to  which,  under  the  decree,  the  claimant  was  entitled. 

The  only  other  circumstance  relied  on  in  the  brief  of  the 
special  counsel  of  the  United  States  to  show  such  fraud  in 
procuring  the  patent  as  will  justify  the  court  in  setting  it 
aside,  is  the  acceptance  by  Mr.  Hopkins  of  a  gratuitous 
deed  for  a  portion  of  the  land  from  the  late  Colonel  J.  C. 
Hays,  who  was  part  owner  of  the  rancho. 

Some  two  or  three  months  after  making  his  report  to  Mr. 
Hardenburgh,  Mr.  Hopkins  was  met  by  Colonel  Hays,  who, 
after  ascertaining  that  he  was  about  to  go  east  on  a  visit, 
informed  him  that  be  was  a  part  owner  of  the  Bancho  Mus- 
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cnpiabe,  and  had  been  for  a  long  time  waiting  for  a  patent, 
and  that  he  (Hopkins),  being  familiar  with  the  ground,  might 
possibly  be  able  to  make  some  explanation  to  the  commis- 
sioner which  woald  caase  him  to  issne  the  patent  without 
farther  delay. 

Mr.  Hopkins,  who  had  long  been  on  terms  of  close  friend- 
ship with  Colonel  Hays,  replied  that  he  wonld  do  so  with 
pleasure,  if  called  npon  by  the  commissioner. 

During  Mr.  Hopkins'  stay  in  Washington  he  was  called 
by  the  commissioner  into  his  office,  and  gave  him  a  simple 
explanation  of  what  he  knew  about  the  boundaries  of  the 
rancho,  substantially  the  same  as  that  contained  in  his 
report  to  the  surveyor  general  of  California. 

Mr.  Hopkins  was  absent  from  California  some  six  months. 
A  short  time  after  his  return.  Colonel  Hays,  he  states, 
walked  into  his  office  one  afternoon,  and  said:  *' Hopkins, 
you  haye  been,  I  think,  of  some  service  to  me.  I  desire  to 
make  you  a  present  of  a  tract  of  land  in  Muscupiabe.  I 
don't  know  what  it  may  be  worth.  It  may  be  worth  some- 
thing to  your  children,  and  you  are  poor,  and  you  have 
-done  much  service  for  many  persons  in  this  country,  and  it 
gives  me  much  pleasure  now  to  make  you  this  little  contri- 
bution." 

Mr.  Hopkins  replied:  ''  Colonel,  I  don't  think  that  I  have 
been  of  any  such  service  as  would  require  any  compensation, 
for  the  patent  would  certainly  have  been  issued  without  my 
interference." 

Colonel  Hays  appears  to  have  insisted,  and  produced  the 
deed  already  made  out  and  signed.  Mr.  Hopkins  accepted 
the  deed,  and  a  few  days  afterwards  transferred  the  land 
to  a  friend  to  whom  he  owed  some  one  thousand  five  hun- 
dred dollars. 

This  transaction,  narrated  by  Mr.  Hopkins  himself,  the 
special  counsel  employed  to  assist  the  district  attorney 
declares,  in  his  printed  brief,  to  be  ''alone  sufficient  to 
warrant  the  government  in  demanding  a  recession  of  the 
patent." 

He  does  not  venture,  in  terms,  to  charge  (what  would 
Alone  impart  to  the  incident  any  importance,  as  affecting 
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the  decision  of  this  cause,)  that  Mr.  Hopkins'  report  was 
willfully  and  knowingly  false,  and  made  in  pursuance  of  a 
corrupt  agreement  with  the  late  Colonel  Hays  in  order  to 
deceive  and  mislead  the  surveyor  general.  And  that  it 
did  so  mislead  him,  and  through  him  the  land  depart- 
ment of  the  government,  which  was  thereby  induced  to 
issue  a  patent  which,  but  for  that  deception,  would  have 
been  withheld. 

It  is  unnecessary  to  consider  whether,  even  in  that  case, 
''the  well  settled  doctrine  that  the  court  will  not  set  aside 
a  judgment  because  it  was  founded  on  a  fraudulent  instru- 
ment or  perjured  evidence,  or  from  any  matter  which  was 
actually  presented  and  considered  in  the  judgment  assailed," 
would  not  apply.     (V.  8.  v.  Throckmorton,  vbi  sup.) 

That  Mr.  Hopkins'  report  expressed  his  honest  opinion 
on  the  matter  referred  to  him,  no  one  who  knows  him,  or 
who,  like  the  district  Judge,  has  for  more  than  thirty  years 
placed  the  most  implicit  reliance  upon  his  integrity,  and 
has,  in  the  investigation  of  this  class  of  cases,  frequently 
been  indebted  to  him  for  the  detection  and  exposure  of 
frauds  and  forgeries,  involving  vast  interests,  will  for  a 
moment  doubt. 

That  it  was  correct,  may  be  inferred  from  the  fact  that  it 
substantially  expresses  the  conclusions  previously  reached 
by  Mr.  Dallas,  chief  clerk  of  surveys,  as  already  mentioned. 

The  idea  that  Colonel  Hays,  so  well  known  to  the  country 
fifty  years  ago  as  the  famous  Texan  ranger  and  gallant  soldier 
of  the  Mexican  war,  would  attempt  to  bribe  any  public  officer, 
and  least  of  all  Mr.  Hopkins,  is  too  preposterous  to  be 
entertained  by  anybody  acquainted  with  those  gentlemen. 

Even  the  special  counsel  expresses  ''  the  wish  not  to  be 
understood  as  personally  calling  into  question  Mr.  Hopkins* 
integrity,  good  faith  or  good  intentions  in  all  his  connec- 
tions with  the  Muscupiabe  rancho,  but  he  proceeds  to  add^ 
that  he  is  forced  to  say  that  it  would  be  difficult  to  conceive 
of  a  more  open  and  apparent  perversion  and  prostitution  of 
the  important  office  of  referee,  or  judge  of  the  facts,  than  is 
here  shown." 

It  would  be  still  more  difficult  to  conceive  how  a  report 
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made  by  an  officer,  whose  ''integrity,  good  faith  and  good 
intentions  "  are  unqnestioned,  and  which  was,  in  all  proba- 
bility, correct  in  point  of  fact,  can  be  considered  ''an  ap- 
parent and  open  perversion  and  prostitution  "  of  his  office, 
or  can  be  nrged  npon  the  court  as  constituting  such  a  fraud 
as  will  authorize  it  to  annul  a  patent  of  the  United  States. 

It  is  proper  to  add,  that  in  notes  written  on  the  margin  of 
the  brief  filed  by  the  special  counsel,  the  district  attorney, 
Mr.  Hilbom,  has  refused  to  "indorse  "  the  special  counsel's 
statement  respecting  Mr.  Hopkins'  testimony,  or  his  strict- 
ures upon  his  actions.     (Brief,  pp.  7  and  38.) 

The  respondents  in  this  case  are  forty-nine  in  number. 
AH  of  them,  the  bill  avers,  hold  under  the  patent  issued 
some  fifteen  years  ago. 

But  it  alleged,  that  they  took,  with  notice  of  the  fraud 
charged  in  the  bill,  i.e.,  the  fraud  committed  by  Henry 
Hancock. 

What  the  proofs  are  in  regard  to  that  fraud  we  have  seen. 

Mr.  Hancock's  connection  with  the  case  seems  to  have 
terminated  in  1868,  when  his  survey  was  completed  and  sent 
to  the  surveyor  general.  The  respondents  are  therefore 
charged,  not  on  information  and  belief,  but  positively,  with 
notice  of  an  alleged  fraud  committed  four  years  before  the 
patent  was  issued,  and  which,  during  that  period,  remained 
unsuspected  by  the  land  department  at  Washington. 

The  only  fraud  of  which  the  respondents  could  have  had 
notice,  was  the  "  fraud ''  now  charged  upon  Henry  Hancock. 
And  thaty  as  we  have  seen,  consisted  in  obeying  the  law,  by  fol- 
lowing the  decree,  and  in  >not  restricting  the  survey  to  one 
square  league  and  no  more. 

The  proofs  utterly  fail  to  show  any  knowledge,  on  theii 
part,  of  the  circumstances  under  which  the  original  survey 
was  made. 

If  the  pleader  had  any  definite  idea  in  making  the  sweep- 
ing and  reckless  allegation  with  regard  to  the  forty-nine 
respondents  in  this  case,  it  must  have  been  that  they  had 
constructive  notice  by  the  record,  that  the  original  petition 
asked  for  a  tract  of  the  extent  of  "  one  league,  a  little  more 
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or  less,"  and  that,  therefore,  the  final  decree  of  the  board 
was  erroneons. 

Upon  one  other  point,  which  though  not  formally  presented 
in  this  case  for  onr  decision,  we  think  it  not  unfit  to  make 
some  suggestions,  in  the  hope  that  thej  may  be  brought 
to  the  notice  of  the  supreme  court,  and  receive  the  sanction 
of  that  high  tribunal. 

By  the  act  of  1851,  all  persons  claiming  lands  in  Oalifor- 
nia  by  virtue  of  any  right  or  title  derived  from  the  Mexican 
or  Spanish  governments  were  required  to  present  their 
claims  to  the  board  of  commissioners  created  by  that  act, 
and  all  lands,  the  claims  to  which  should  not  be  presented 
within  two  years  after  the  date  of  the  act,  were  to  be  held, 
deemed  and  considered  part  of  the  public  domain  of  the 
United  States. 

The  claimants  were  thus,  under  pain  of  forfeiture,  forced 
to  enter  into  a  litigation,  which  has  proved  arduous,  pro- 
tracted, expensive,  and,  in  some  instances,  almost  ruinous. 

It  is  only  within  a  comparatively  recent  period,  that  pro- 
ceedings under  the  act  of  '61,  and  other  supplementary 
special  acts  of  congress,  can  be  said  to  have  terminated. 

The  act  contained,  however,  one  consolatory  assurance, 
viz:  That  the  final  decrees  rendered  by  the  commissioners 
and  the  district  and  supreme  courts,  and  any  patent  issued 
under  the  act,  should  be  final  and  conclusive  as  between  the 
United  States  and  the  claimants. 

It  would  be  indecent  to  suppose  that  congress,  when  thus 
summoning  all  claimants  of  land  in  the  ceded  territory  be- 
fore tribunals  of  its  own  creation,  did  not  intend  that  the 
United  States  should  appear  before  them  as  a  litigant, 
seeking  and  willing  to  render  justice,  contending  on  equal 
terms  with  their  adversaries,  claiming  no  rights  not  con- 
ceded to  the  latter,  and  no  special  privileges  as  a  sovereign. 

No  such  pretension  was  ever  made  before  the  tribunals 
designated  by  the  act. 

On  the  28th  January,  1876,  the  then  attorney  general  of 
the  United  States,  being  informed  that  some  fraudulent 
claims  had  been  finally  confirmed,  and  that  patents  for  them 
had  been  or  were  about  to  be  issued,  directed  the  district 
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attorney  ''to  take  the  steps  necessary  to  prevent  the  frand- 
nlent  claims  from  going  to  patent,  and  to  institute  proceed- 
ings to  set  aside  fraudulent  patents  already  obtained.*' 

This  instruction  was  to  be  obeyed  **  on  the  giving  by  John 
B.  Howard,  special  counsel  for  the  United  States,  security 
for,  or  depositing  a  sufficient  sum  to  defray,  all  expenses 
which  may  be  incurred  in  said  legal  proceedings." 

The  general  authority  thus  given  in  form  to  the  district 
attorney,  but  practically  to  John  B.  Howard,  to  make  an 
indiscriminate  attack  upon  the  titles  under  which  so  large 
a  part  of  the  lands  of  this  state  are  held,  and  which  had 
been  for  twenty  years,  or  more,  supposed  to  be  finally  set- 
tled, was  well  calculated  to  create  alarm,  and  even  conster- 
nation. 

Mr.  John  B.  Howard,  having  given  bonds  in  the  sum  of 
one  thousand  dollars  to  defray  all  the  expenses  of  the  pro- 
ceedings, suits  were  commenced  to  set  aside  the  decrees  of 
confirmation,  and  to  annul  the  patents,  for  three  of  the 
most  valuable  ranches  in  the  state. 
The  bills  aliegetl  fraud. 

But  the  fraud  charged  was  in  obtaining  the  confirmation 
of  the  claims  by  the  presentation  of  title  papers,  which  the 
bills  alleged  to  be  fraudulent,  but  which  the  final  decrees 
of  confirmation  had  adjudicated  to  be  genuine  and  valid. 

The  court  refused  to  entertain  the  bills.  (U,  S.y.  Flint; 
U.  8.  V.  Throckmorton;  U.  8.  v.  Carpenter,  4  Sawy.  42.) 

And  its  decree  was  unanimously  affirmed  by  the  supreme 
court.     {U.  8,  V.  Throckmorton,  vMsup.) 

This  attempt  to  cloud  the  titles  of  this  state,  and  to  re- 
open, before  a  tribunal  upon  which  no  jurisdiction  to  deter- 
mine the  validity  of  Mexican  grants  has  been  conferred, 
questions  long  before  adjudicated  by  decrees  declared  by 
law  to  be  conclusive  as  against  the  United  States,  thus 
received  its  final  quietus. 

The  attack  upon  the  patent,  in  the  present  case,  is  founded 
on  alleged  fraud  in  the  location  and  survey. 

The  survey  Complained  of  was  made  nineteen  years  ago. 
The  patent  was  issued  fifteen  years  ago.  The  error  or 
fraud,  as  it  is  called,  is  in  the  alleged  non-conformity  of  the 
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boundaries  adopted  in  the  suryej  with  the  nataral  objects 
called  for  in  the  decree. 

Daring  all  this  time,  this  non-conformity,  if  it  exists, 
could  have  been  discovered  and  exposed.  For  fifteen  years 
the  government  has  slept  upon  its  rights;  and  tacitly  per- 
mitted interests  to  be  acquired,  orchards  and  vineyards  to 
be  planted  and  homes  established  upon  the  land  by  parties 
who  have  relied  upon  the  security  of  title,  supposed  to  be 
afforded  by  a  patent  of  the  United  States. 

And  now,  when  these  parties,  summoned  into  a  court  of 
equity  and  forced  into  an  expensive,  and  perhaps  protracted 
litigation,  raised  the  objection  that  the  great  lapse  of  time 
since  the  issue  of  the  patent,  the  long  neglect  of  the  govern- 
ment to  assert  its  alleged  rights,  and  its  tacit  recognition  of 
the  rights  claimed  under  the  patent,  constitute  an  equitable 
bar  to  the  action;  they  are  met  by  the  reply  that  no  laches 
can  be  imputed  to  the  government,  nor  does  any  time  run 
against  the  sovereign. 

The  present  suit,  if  not  a  proceeding  under  the  act  of  1861, 
is  at  least  a  sequel  to  the  compulsory  litigfttion  required  by 
that  act.  "  It  is  a  part  of  the  same  suit."  (U.  S.  y.  Throck- 
morton, 98  U.  S.  65,  per  Mr.  Justice  Miller.) 

It  is  for  the  attainment  of  the  same  general  objects,  viz: 
the  determinations  of  the  respective  rights  of  the  United 
States  and  of  claimants  under  Mexican  grants  to  lands  in 
California. 

By  the  act  of  1851,  the  government  summoned  the  claim- 
ant to  a  controversy  in  which,  it  consented  to  appear  as  an 
equal,  litigant  and  impliedly  waived,  and  renounced  all 
rights  and  prerogatives  peculiar  to  it  as  a  sovereign. 

Is  it  now  at  liberty  to  resume  its  waived  and  renounced 
prerogatives,  abandon  its  attitude  as  an  eqaal  litigant,  and 
assert  rights,  which,  but  for  its  sovereignty,  would  be 
forever  barred  ? 

It  is  difficult  to  discover,  what  public  interest  is  sub- 
served by  the  institution  of  the  present  proceeding.  All 
the  land  now  claimed  to  have  been  erroneously  included 
in  the  survey,  is  held  with  the  exception  of  six  hundred 
acres,  by  the  purchasers  under  the  patent. 
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If  the  United  States  had  prevailed  in  this  suit,  was  it 
proposed  to  drive  all  these  persons  from  their  homes  and 
cultivations,  and  dispose  of  their  holdings  and  improve- 
ments to  pre-emptors,  at  the  rate  of  one  dollar  and  twenty- 
£ve  cents  per  acre  ? 

Or,  if  so  great  an  injustice,  not  to  say  absurdity,  was  not 
<)ontemplated  was  it  intended,  to  allow  them  to  retain  their 
homes  on  payment  of  a  like  sum  per  acre,  as  a  kind  of  pen- 
alty for  believing,  that  the  patent  of  the  United  States  con- 
veyed an  indefeasible  title  ? 

Some  thousands  of  dollars  might,  by  these  means,  have 
been  gained  for  the  treasury,  a  benefit,  utterly  insignificant, 
when  compared  with  the  evils  and  public  loss,  which 
must  necessarily  result  from  the  institution  of  proceedings, 
which  cast  a  cloud  upon  the  titles  under  which  so  large  a 
portion  of  the  lands  of  this  state  are  held. 

More  than  thirty-six  years  have  elapsed  since  the  passage 
of  the  act  entitled^  ''An  act  to  ascertain  and  settle  the  private 
land  claims  of  the  state  of  California." 

The  numerous  class  of  our  citizens,  who  hold  lands  under 
patents  issued,  it  may  be  ten  or  twenty  years  ago,  have  a 
right  to  rest  in  the  security  of  unassailable  titles;  and  all 
classes  of  the  inhabitants  of  the  state  may  well  claim,  that 
immigration  shall  no  longer  be  repelled,  alienations  hin- 
dered, improvements  discouraged,  and  the  development  of 
our  resources  retarded,  by  the  fear  or  threat  of  litigations, 
from  which,  as  is  claimed,  no  lapse  of  time  can  secure 
exemption,  and  to  which  no  neglect  on  the  part  of  the 
government,  to  assert  its  rights,  can  be  set  up  as  an 
equitable  bar. 

,     OuB  Conclusions  Are: 

1.  That  the  decree  of  the  board  of  land  commissioners 
was  for  a  tract  of  land  with  designated  boundaries,  and  not 
for  a  specific  quantity  of  land;  that  this  decree  was  final  and 
conclusive. 

And  that  the  survey  was  by  law  required  to  be  in  con- 
formity with  the  decree. 
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2.  If  the  government  has  lost  any  land,  to  which  it  was 
entitled,  which  we  by  no  means  affirm,  it  was  through  error 
in  the  decree,  which  cannot  now  be  corrected. 

3.  That  there  is  no  satisfactory  proof  that  fraud  was  in 
fact  committed  by  any  one,  in  procuring  the  survey  or  its 
approval,  or  the  issue  of  the  patent  based  upon  it.  And 
certainly  no  proof  of  any  such  fraud,  as  would  under  the 
settled  doctrines  of  equity,  and  the  decisions  of  the  supreme 
court  authorize  this  court,  to  set  aside  and  annul  the  patent. 


Thb  Unitbd  States,  by  B.  P.  Dowell,  Pbosbcutqb,  v. 

Willijlm  0.  GmswoLD. 

CiBOurr  OoxTBT,  Distbiot  of  Obeoon. 

Mat  8,  1887. 

1.  Gbosb  Judgmintb — Whxn  mat  bi  Set-oit.— By  the  practioe  at  common 

law,  a  court  mightset-off  cross  judgments  in  the  same  or  different  actionB 
in  the  same  or  different  ooorts,  between  substantially  the  same  parties  on 
the  application  of  either,  to  enter  satisfaction  in  both  cases  lor  the 
amount  of  the  smaller  debt 

2.  Attthobitt  to  Sbt-off  Oboss  Dimands  bktwjbeh  thi  VmTED  Statbs  ahd 

Othbbs.  —  The  authority  to  settle  claims  due  to  and  from  the  United 
States,  by  setting  one  off  against  the  other,  as  proTided  In  the  act  of 
March  3,  1875  (18  Stats., 481),  is  thereby  conferred  ezdnslTely  on  the 
secretary  of  tiie  treasury,  and  this  court  is  not  authorized  to  set-off  a 
claim  allowed  in  the  treasury  department  to  the  defendant  in  this  action 
against  the  judgment  herein. 

Before  Deady,  District  Judge. 

Motion  to  set-off  and  apply  the  amount  of  certain  claims 
heretofore  allowed  the  defendant  by  the  secretary  of  the 
treasury,  on  the  judgment  herein. 

Mr.  James  K,  Kelly y  for  the  motion. 

Mr.  M.  C.  Oeorge,  contra. 

Deadt,  J.  On  July  30,  1879,  a  judgment  was  given  in 
this  court  in  the  qui  tarn  action  of  The  United  StaieSy  hy  B^ 
F.  DoweU,  Prosecutor y  v.  William  C.  Gfriawoid,  for  thirty-fiye 
thousand  two  htmdred  and  twenty-eight  dollars,  with  costs 
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and  disbtirsements,  amounting  to  two  thonsand  eight  hun- 
dred and  seventy-five  dollars  and  sixty  cents,  on  account  of 
certain  forfeitures  and  damages  incurred  by  him  in  know- 
ingly making,  presenting  and  obtaining  payment  from  the 
treasury  of  the  United  States  in  January,  1874,  of  certain 
false  and  forged  claims,  contrary  to  section  5438  of  the 
revised  statutes.  Afterwards,  divers  sums  were  collected 
and  credited  on  the  judgment,  so  that  on  May  9, 1885,  there 
was  still  due  thereon  the  sum  of  tWenty-three  thousand  five 
hundred  and  seventy-six  dollars. 

On  this  day,  the  district  attorney,  acting  under  the  direc- 
tion of  the  solicitor  of  the  treasury,  filed  an  amended  motion 
in  this  court  for  leave  to  enter  satisfaction  of  the  judgment, 
in  pursuance  of  an  attempted  compromise  of  the  debt  by 
the  secretary  of  the  treasury,  under  section  3469  of  the 
revised  statutes,  on  the  payment  by  Griswold  of  the  paltry 
sum  of  one  hundred  dollars,  notwithstanding  the  sam  of 
two  thousand  one  hundred  and  four  dollars  and  thirty-two 
cents  was  then  lying  in  the  treasury  to  his  credit. 

The  motion  was  denied,  on  the  ground  that  the  action 
was  under  the  control  of  the  prosecutor,  B.  F.  Dowell,  both 
for  himself  and  the  United  States,  while  the  one-half  of  the 
judgment  is  his  private  property.  (See  U.  S.  v.  Oristvold, 
11  Sawy.  65.)  And,  on  error  to  this  court,  this  ruling  was 
affirmed  by  the  circuit  judge.     (Ante,  page  352.) 

On  March  30, 1887,  the  prosecutor  filed  a  motion  in  this 
court  to  have  this  two  thousand  one  hundred  and  four  dol- 
lars and  thirty-two  cents — the  amount  of  seven  Oregon  and 
Washington  Indian  war  claims,  then  allowed  and  due  said 
Griswold,  as  assignee  from  the  United  States, — set-off 
against  said  judgment,  under  the  act  of  March  3,  1875. 
(18  Stats.  481.) 

Due  notice  of  the  motion  was  given  to  William  0. 
Ghiswold  and  William  T.,  his  son,  J.  H.  Alberts  and 
George  B.  Miller,  and  thereafter  it  was  argued  by  counsel 
and  submitted. 

It  appears  from  the  papers  and  documents  accompanying 
the  motion,  that  on  January  16,  1879,  the  secretary  of  the 
treasury  reported  the  claims  in  question,  with  otiiers,  to 
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congress  for  appropriation  (H.  of  B.  Ex.  Doo.  No.  30,  45 
Gong.,  3  Sess.);  and  afterwards,  on  March  3, 1879,  congress 
appropriated  the  money  for  their  payment.  (20  Stats.  423.) 
One  of  these  claims  originally  belonged  to  Timoleon  Love, 
who  sold  it  to  George  B.  Miller,  who  appears  to  have  sub- 
sequently assigned  it  to  Oriswold.  Miller  now  claims  that 
Griswold  imposed  on  him  by  procuring  him  to  sign  an 
absolute  sale  and  assignment  of  the  claims,  when,  in  fac^  he 
only  proposed  to  sign  the  claim  for  collection.  Howerer, 
he  now  consents,  through  counsel,  for  the  motion,  to  the 
application  of  the  same  on  the  judgment,  with  the  under- 
standing that  Dowell  will  settle  with  him. 

It  is  also  claimed  by  counsel  opposed  to  the  motion  that 
Griswold  has  assigned  the  claims  to  Alberts,  which  appears 
to  be  formally  true. 

On  Noyember  18,  1880,  the  second  comptroller  reported 
to  the  secretary  of  the  treasury  that  the  money  due  on  these 
claims  was  payable  to  Griswold,  as  assignee  of  the  original 
owners,  and  not  to  Alberts,  his  assignee,  on  the  ground  that 
the  assignment  to  Griswold  having  taken  place  before  the 
United  States  assumed  the  indebtedness,  the  case  was  not 
within  the  prohibition  against  the  assignment  of  a  claim 
upon  the  United  States  contained  in  section  3477  of  the 
revised  statutes,  while  the  assignment  to  Alberts  was. 

On  November  30,  1880,  the  secretary  of  the  treasury 
instructed  the  third  auditor  to  ''setUe"  the  cases,  and  to 
deposit  any  amount  then  due  to  Griswold,  or  which  was  due 
to  him  at  any  time  after  "  the  right  of  offset  on  his  indebted- 
ness to  the  government  attached,  to  his  credit  in  the  treasury 
of  the  United  States." 

In  view  of  the  pendency  of  this  action  against  Griswold, 
proceedings  on  these  claims  had  been  suspended  by  direc- 
tion of  the  secretary  prior  to  this  time.  (Letter  of  A.  M. 
Gangerwer,  acting  third  auditor,  to  J.  K.  Upton,  assistant 
secretary  of  the  treasury,  October  21,  1880.) 
^^  The  act  of  March  3,  1875,  above  referred  to,  provides: 
"That  when  any  final  judgment  recovered  against  the 
United  States  or  other  claim  duly  allowed  hy  legal  atUharify 
shaU  be  presented  to  the  secretary  of  the  treasury  for  pay- 
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menty  and  the  plaintiff  or  claimant  therein  shall  be  indebted 
to  the  United  States  in  any  manner,  whether  as  principal  or 
surety,  it  shall  be  the  duty  of  the  secretary  to  withhold  the 
payment  of  an  amount  of  such  judgment  or  claim  equal  to 
the  debt  thus  due  the  United  States;  and  if  such  plaintiff 
or  claimant  assents  to  such  set-off,  and  discharges  his  judg- 
ment or  an  amount  thereof  equal  to  said  debt  or  claim,  the 
secretary  shall  execute  a  discharge  of  the  debt  due  from  the 
plaintiff  to  the  United  States." 

The  act  also  provides  that  in  case  the  party  denies  his 
indebtedness  or  refuses  to  consent  to  the  set-off,  then  the 
secretary  shall  withhold  payment  of  sufficient  of  the  judg- 
ment or  claim  due  from  the  United  States  to  secure  the  debt 
due  the  United  States,  and  shall  enforce  the  same  by  legal 
proceedings. 

In  common  law  courts  it  is  the  established  practice  to 
set-off  cross  judgments  in  the  same  or  different  actions  in 
the  same  or  different  courts  between  substantially  the  same 
parties,  on  a  rule  or  order  obtained  on  the  summary  appli- 
cation of  either  party,  to  enter  satisfaction  in  both  actions 
for  the  amount  of  the  smaller  debt.  (Wharton's  Law  Lexi- 
con, Set-off;  Bap.  &  Law.  L.  Die,  Set-off;  1  Chitty's  Plead. 
608.) 

I  see  no  good  reason  why  a  case  like  this  should  not  be 
included  in  this  practice.  The  party  seeking  to  have  the 
set-off  made  has  a  judgment  in  its  favor  on  which  it  pro- 
poses to  apply  a  debt  admitted  to  be  due  from  it  to  the 
judgment  debtor.  Li  effect,  the  proceedings  is  a  credit  by 
the  United  States  of  the  amount  due  the  judgment  debtor, 
on  the  judgment. 

But  the  act  of  1875  appears  to  have  committed  this  matter 
to  the  action  of  the  secretary  of  the  treasury.  And  as  this 
is  a  case  in  which  the  debt  due  the  United  States  is  already 
established  by  the  judgment  of  this  court,  the  secretary  may 
at  once  apply  the  sum  found  due  by  the  United  States  to 
Griswold  in  part  payment  of  the  judgment,  and  disburse  the 
same  to  the  prosecutor,  who,  as  the  owner  of  the  judgment, 
will  therefore  become  entitled  to  the  money.  When  this  is 
done,  on  the  presentation  to  this  court  of  a  transcript  of  the 
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treasury  proceeding,  an  order  will  be  made  directing  the  clerk 
to  credit  the  defendant  with  a  payment  on  the  jadgment  to 
that  amount. 

The  fact  that  the  claim  of  the  United  States  against 
Griswold  has  been  reduced  to  judgment,  renders  the  assent 
of  the  latter  to  the  set-off  unnecessary.  The  amount  of 
Oriswold's  claim  has  been  established  by  the  accounting 
officers  of  the  treasury,  and  that  of  the  United  States  by  the 
judgment  of  this  court. 

It  only  remains  for  the  secretary  to  apply  the  former  in 
payment  of  the  latter,  as  directed  by  the  statute. 


L.  P,  Dbxtee  v.  D.  K.  Smith. 

CntOUIT    COUBT,   DiBTBIOT  OF    ObBGON. 

May  9,  1887. 

.  TsAHHraB  or  Notb  bt  PABTinnt.— It  is  no  defenae  to  an  action  on  a  prom- 
issory note  against  the  maker  thereof;  that  it  was  transferred  to  the 
plaintiff  by  one  of  a  firm  who  were  the  payees  thereof,  in  payment  of  his 
indiyidual  debt. 

,  Altbbation  or  Nori  bt  Holdbb. — The  payee  of  a  note,  payable  on  or 
before  a  certain  day,  wrote  on  the  face  of  it,  before  maturity  and  without 
the  consent  of  the  maker,  extending  the  time  of  payment  therof  to  a  later 
day  certain:  Beldf  that  this  change  of  time  of  payment  was  not  snch  an 
alteration  of  the  note  as  avoided  it,  becaase  it  left  the  maker  free  to  pay 
the  note  on  or  before  such  day,  while  it  restrained  the  payee  from  com- 
pelling him  to  do  so  before  that  time. 
Ii>BM« — A  defense  to  an  action  on  such  note  which  sets  np  this  change  in 
the  time  of  payment  thereof,  and  alleges  that  it  was  frandolently  done 
for  the  purpose  of  prolonging  the  negotiability  of  the  note,  so  as  to 
enable  the  payee  wrongfully  to  negotiate  the  same,  without  stating  that 
the  maker  had  a  defense  to  an  action  thereon  while  the  same  was  in  the 
hands  of  the  payee,  which  he  could  not  make  against  a  transferee  before 
maturity,  does  not  show  how  the  maker  could  be  injured  by  such  nego> 
tiation.  and  is  therefore  bad  on  demurrer. 
CouNTBB  CiiAiM — A  demand  due  the  maker  of  a  note  from  a  payee  thereof, 
for  money  paid  to  the  use  of  the  latter  and  work  and  laber  performed 
for  him,  prior  to  the  maturity  of  said  noie  and  the  transfer  thereof — 
the  latter  being  made  before  maturity — cannot  be  the  subject  of  a  counter 
claim  under  section  72  of  the  code  of  civil  procedure  in  an  action  on  said 
note  against  the  maker  by  an  endorsee  thereof. 
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Before  Deaj>t,  District  Judge. 
Mr.  Lewis  B.  Cox,  for  the  plaintiff. 
Mr.  John  Oearin,  for  the  defendant. 

Deaby,  J.  This  action  was  commenced  in  the  state  circuit 
court  for  the  county  of  Umatilla,  on  August  26,  1885,  and 
after  the  filing  of  an  amended  complaint,  in  pursuance  of 
an  order  requiring  the  original  to  be  made  more  definite 
and  certain,  and  the  filing  of  a  demurrer  thereto,  was 
removed  to  this  court  by  the  plaintiff,  under  subdision  3  of 
section  639  of  the  revised  statutes,  on  account  of  local 
prejudice. 

A  transcript  of  the  record  was  filed  here  on  November  2, 
1886,  and  an  answer  filed  on  February  23,  1887,  containing 
sundry  special  defenses,  and  counter  claims,  to  which  a 
demurrer  by  the  plaintiff  has  been  argued  and  submitted. 

It  appears  from  the  complaint  that  the  action  is  brought 
on  two  promissory  notes  made  by  the  defendant  on  March 
4,  1884,  at  Walla  Walla,  and  payable  to  the  order  of  J.  H. 
Cavanagh  and  B.  B.  Mackenzie,  as  partners  under  the  firm 
name  of  Mackenzie  Sd  Cavanagh,  with  interest  at  ten  per 
centum  per  annum,  payable  yearly,  in  default  whereof  the 
principal  and  interest  was  to  become  presently  due — the  one 
note  being  for  one  thousand  five  hundred  dollars,  payable 
on  or  before  January  1,  1885,  and  the  other  for  two  thou- 
sand dollars,  payable  on  or  before  January  1,  1886;  that 
after  the  making  of  the  notes  and  before  the  maturity  of 
either  of  them,  Mackenzie  and  Cavanagh  indorsed  the  same 
in  blank  and  transferred  them,  for  value,  to  one  Catherine 
Cavanagh;  that  afterwards,  and  about  October  1,  1884,  at 
the  request  of  the  defendant,  and  with  the  consent  of  said 
Catherine,  who  was  then  the  holder  and  owner  of  said  one 
thousand  five  hundred  dollar  note,  the  time  of  payment 
thereof  was  extended  until  July  1,  1885,  and  "  a  memoran- 
dum of  the  same  duly  indorsed  on  the  face  of  said  note;'' 

that  thereafter,  and  about  the day  of  November,  1884, 

and  before  the  maturity  of  either  of  said  notes,  said  Cath- 
erine, for  a  valuable  consideration,  transferred  and  deliv- 
ered the  same  to  the  plaintiff,  who  is  now  the  owner  and 
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holder  thereof;  and  that  said  notes  are  due  and  wholly 
unpaid. 

The  answer  contained  sundry  denials  and  defenses  to  eaoh 
cause  of  action.  Some  of  the  latter  are  qualified  with  an — 
"except  as  hereinafter  stated."  But  as  each  denial  or 
defense  must  be  sufficient  in  itself  and  stand  or  fall  with* 
out  reference  to  any  other  allegation  or  pleading,  such  a 
denial  is  of  no  effect.  {HaU  y.  Austin,  1  Deady,  107;  Or. 
Code  of  C.  P.,  sec.  72.) 

There  are  two  defenses  to  the  first  cause  of  action  stated 
in  the  complaint  and  arising  on  the  note  for  fifteen  hundred 
dollars. 

The  one  is  to  the  effect  that  soon  after  the  making  of  the 
note,  Gavanagh  wrongfullyi  and  without  the  knowledge  or 
consent  of  Mackenzie,  indorsed  the  name  of  the  firm  thereon 
and  transferred  it  to  his  sister,  Catherine  Cavanagh^  in 
payment  of  his  indiyidual  debt  due  her;  that  afterwards 
said  Cavanagh,  as  the  pretended  attorney  of  said  Catherine^ 
pretended  to  transfer  said  note  to  the  plaintiff  without  the 
knowledge  or  consent  of  Mackenzie,  and  without  any  con- 
sideration therefor  being  received  by  said  firm,  wherefor 
said  note  was,  at  the  commencement  of  this  action,  and 
now  is,  in  truth  and  in  fact,  the  property  of  said  firm;  and 
that  the  defendant  has  paid  said  firm  all  moneys  due  in  said 
note,  which  is  now  fully  satisfied  and  discharged. 

The  second  defense  is  to  this  effect:  that  shortly  after 
the  making  of  said  note,  and  while  it  was  in  the  possession 
of  Gavanagh,  he  wrongfully,  and  without  the  consent  of 
the  defendant,  altered  the  same,  by  writing  on  the  face 
thereof  the  words:  ''The  time  of  payment  of  this  note  is 
hereby  extended  to  July  1,  1886,"  for  the  purpose  of  pro- 
longing the  negotiability  thereof,  so  as  to  enable  him  to 
wrongfully  negotiate  the  same. 

There  is  also  a  counter  claim  to  this  cause  of  action,  to 
the  effect  that  on  August  1,  1884,  the  defendant  paid  to 
Huntington,  Hopkins  &  Co.,  at  the  request,  and  for  the  use 
of  said  firm,  the  sum  of  two  thousand  nine  hundred  dollars, 
which  sum  they  agreed  to  repay  him,  but  have  not  done  so; 
and  that  the  same,  with  interest  at  eight  per  centum  per 
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annam,  now  amoants  to  three  thousand  three  hundred  and 
forty-three  dollars  and  thirty-three  cents,  and  is  a  legal 
counter  claim  against  any  sum  that  may  be  found  due  on 
this  note. 

To  the  second  cause  of  action,  as  stated  in  the  complaint 
and  arising  on  the  note  for  two  thousand  dollars,  there 
is  one  defense  and  two  counter  claims.  The  defense  is  the 
same  as  the  first  one  made  to  the  first  cause — ^that  the  en- 
dorsement and  transfer  of  the  note  were  made  by  Cava- 
nagh  in  payment  of  his  individual  debt,  and  without  the 
knowledge  or  consent  of  Mackenzie. 

The  first  counter  claim  is  the  same  as  that  pleaded  to  the 
first  cause  of  action — the  payment  of  the  two  thousand  nine 
hundred  dollars  to  Huntington,  Hopkins  &  Co.,  for  the 
benefit  of  the  payee  of  the  note. 

The  second  counter  claim  is  an  account  for  work  and  labor 
performed  for  the  firm  between  July  1, 1883,  and  September 
1,  1884,  at  the  agreed  wages  of  one  hundred  and  twenty-five 
dollars  per  month;  that  there  was  due  and  owing  from  said 
firm  to  the  defendant,  on  account,  of  said  work  and  labor, 
on  September  1,  1884,  the  sum  of  one  thousand  seven  hun- 
dred and  fifty  dollars,  no  part  of  which  has  since  been  paid; 
and  that  at  said  date  said  firm  was  the  owner  and  holder  of 
said  note,  and  said  sum  to  is  a  legal  counter  claim  against 
the  same,  which  is  hereby  satisfied  and  discharged. 

The  ground  of  the  demurrer  to  these  defenses  and  counter 
claims  is,  that  they  do  not  constitute  ''a  defense"  to  the 
action.  But  a  counter  claim  is  not,  and  does  not,  purport 
to  be  a  defense;  but,  as  its  name  implies,  is  a  cross  demand. 
The  ground  of  the  demurrer  to  these  should  have  been,  that 
the  facts  stated  therein  do  not  constitute  a  cause  of  action 
or  counter  claim  against  the  plaintiff  and  in  favor  of  defend- 
ant in  the  action. 

But  such  was  the  cause  of  demurrer,  as  developed  on  the 
argument,  and  the  demurrer  may  be  amended  accordingly. 

The  first  defense  is  not  sufficient.  The  wrongful  endorse- 
ment of  the  firm  notes  by  Oavanagh  to  his  sister,  in  payment 
of  his  individual  debt  to  her,  as  alleged  therein,  is  not  a 
matter  of  which  the  defendant  can  complain  or  be  heard  to 
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object,  for  the  very  sufficient  reason  that  it  does  not  concem 
him.  He  is  not  harmed  by  it,  or  his  liability  in  any  way 
affected.  The  case  of  Kinney  y.  Kruse,  28  Wis.  183,  is  a 
clear  and  instmctive  case  on  this  point;  and  no  case  has 
been  cited  to  the  contrary.  In  the  language  of  the  syllabus 
it  decides — 

' '  The  fact  that  one  who  held  possession  of  a  note  for  the 
payee,  put  it  in  circulation  in  fraud  of  his  rights,  is  no 
defense  in  the  suit  by  the  holder  against  the  maker.'* 

Cavanagh  had  the  authority  to  endorse  these  notes  in  the 
firm  name  and  deliver  them  to  his  sister,  in  payment  even 
of  his  individual  debt,  as  against  all  the  world  except  Mac- 
kenzie; and  even  as  against  him,  with  his  consent,  which 
may  be  presumed  from  an  acquiescence  of  much  less  than 
two  and  a  half  years.  (Gransevoort  v.  WiUiama,  14  Wend.  138; 
1  Dan.  Neg.  Inst.,  sees.  366,  367.) 

The  second  defense  to  the  fifteen  hundred  dollar  note 
involves  a  question  about  which  the  authorities  are  not 
uniform.  According  to  many  of  them,  any  alteration  of  a 
negotiable  instrument,  by  the  holder  thereof,  "  changing  (1) 
its  date,  or  (2)  the  time,  or  (3)  place  of  payment,  or  (4)  the 
amount  of  principal,  or  (5)  interest  to  be  paid,  or  (6)  the 
medium  of  currency  in  which  payment  is  to  be  made,  or 
(7)  the  number  or  the  relations  of  the  parties,  or  (8)  the 
character  and  effect  of  the  instrument,  as  a  matter  of  obli- 
gation or  evidence,"  avoids  it  as  a  legal  obligation,  even  in 
the  hands  of  a  subsequent  bona  fide  holder.  (2  Dan.  Neg. 
Inst.,  sees.  1373-1375;  1  Whar.  Ev.,  sec.  626.)  Two  reasons 
are  given  for  this  rale:  (1)  To  prevent,  as  a  matter  of  pub- 
lic policy,  the  commission  of  fraud  in  relation  thereto  by 
the  holder  of  such  an  instrument;  and  (2)  to  preserve  the 
identity  of  the  instrument.     (1  Green.  Ev.,  sec.  565.) 

But  the  tendency  of  the  authorities  and  of  legislation  is 
to  confine  the  application  of  this  harsh  rule  to  such  alter- 
ations as  import  a  fraudulent  or  improper  purpose  on  the 
part  of  the  person  in  making  them.  (Green  Ev.  sees.  566- 
668.) 

In  Cambridge  Savings  Bank  v.  Hyde,  131  Mass.  77,  the 
court  held  that  a  memorandum  made  by  the  holder  of  a 
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note,  on  the  back  thereof,  with  the  consent  of  the  maker, 
but  without  the  knowledge  of  the  surety,  that  thereafter  the 
rate  of  interest  thereon  will  be  less  than  that  stated  in  the 
body  of  the  note,  is  not  an  alteration  thereof,  and  does  not 
avoid  or  afifect  the  same  as  to  the  surety. 

A  reasonable  exposition  of  the  rule  is  contained  in  section 
778  of  the  code  of  civil  procedure: 

''The  party  producing  a  writing  as  genuine,  which  has 
been  altered,  or  appears  to  have  been  altered,  after  its  exe- 
cution or  making,  in  a  part  material  to  the  question  in  dis- 
pute, shall  account  for  the  appearance  or  alteration.  He 
may  show  that  the  alteration  was  made  by  another  without 
his  concurrence,  or  was  made  with  the  consent  of  the  parties 
affected  by  it,  or  otherwise  properly  or  innocently  made,  or 
that  the  iJteration  did  not  change  the  meaning  or  language 
of  the  instrument" 

And  first,  this  extension  of  time  is  not  made  in  a  way  to 
excite  or  justify  a  suspicion  of  any  wrongful  purpose.  It 
is  made  by  a  distinct  writing  on  the  face  of  the  instrument, 
which  in  no  particular  affects  the  identity  of  the  original  or 
changes  a  letter  or  figure  in  its  composition.  It  does  not 
purport  to  be  contemporaneous  with  the  note,  but  imports 
that  it  was  written  subsequent  to  the  making  thereof. 

The  note  was  made  payable  on  or  before  January  1, 1884. 
The  extension  of  the  time  for  payment  until  July  1,  1885, 
must  be  construed  as  subject  to  the  same  qualification  as 
the  original  promise  to  pay— that  is,  the  right  of  the  maker 
to  pay  "  on  or  before ''  the  day  named.  In  legal  effect, 
therefore,  this  extension  is  nothing  more  than  a  declaration 
by  the  payee  of  the  note  that  he  would  not  enforce  the  col- 
lection of  the  same  before  the  day  named,  while  the  maker 
might  exercise  his  option  and  pay  as  much  sooner  as  he 
could  or  would.  The  time  of  payment  was  not  positively 
changed  as  to  him.  But  his  option  to  pay  or  not  was  ex- 
tended to  July  1,  1885.  This  was  a'benefit  to  him,  but  not  to 
the  payee.  Such  an  alteration  does  not  import  a  fraudulent 
or  wrongful  intent,  but  the  contrary.  So  far,  at  least,  it 
appears  to  have  been  "innocently  made,"  even  if  made,  as 
aUeged  in  the  defense,  without  the  consent  of  the  maker. 
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Bat  it  is  alleged  that  the  alteration  was  made  with  intent 
to  prolong  the  negotiability  of  the  note,  so  as  to  enable 
Cavanagh  to  transfer  it  before  maturity. 

But  it  is  not  apparent  how  this,  if  tme,  coold  resolt  in 
injury  to  the  defendant.  It  is  not  alleged  that  he  had  any 
defense  to  the  payment  of  the  note,  whioh  he  would  thereby 
be  prevented  from  making.  It  does  not  appear  that  the 
note  is  subject  to  any  equities  in  favor  of  the  defendant,  as 
against  Mackenzie  and  Oavanagh.  And  a  mere  set-off,  such 
as  is  contained  in  these  counter  claims,  is  not  such  an 
equity.  (2  Dan.  Neg.  Inst.,  sec.  1435.)  It  must  be  some- 
thing growing  out  of  the  transaction  in  which  the  note 
originated,  and  existing  at  the  time  of  the  transfer.  (1  Id. 
520.) 

But  it  does  not  appear  from  this  defense,  which  must  be 
complete  in  itself,  that  the  defendant  had  any  defense  or 
set-off  to  this  note,  and  therefore  the  mere  averment  in  the 
defense  that  the  extension  was  made  with  intent  to  defraud 
him,  amounts  to  nothing.  It  does  not  appear  how  it  could 
defraud  or  even  prejudice  him.  It  is  alleged  in  the  com- 
plaint that  the  extension  was  made  on  October  1,  1884. 
The  defense  does  not  take  issue  with  that  allegation,  but  only 
avers  that  it  was  made  *' sometime*' after  the  execution  of 
the  note.  On  demurrer,  this  must  be  taken  as  an  admis- 
sion, that  it  was  made  before  maturity,  ais  alleged  in  the 
complaint,  and  simply  for  the  purpose  of  extending  the  time 
for  payment  for  the  benefit  and  convenience  of  the  de- 
fendant. 

The  counter  claims  cannot  be  maintained  as  a  sei-off 
against  the  notes  in  the  hands  of  the  plaintiff. 

The  statement  of  each  counter  claim  must  contain  the 
facts  sufficient,  under  the  circumstances,  to  support  an 
action  thereon.  These  claims  appear  to  have  been  accrued  to 
the  defendant  before  the  maturity  of  the  notes,  and  before 
their  transfer.  But,  it  is  not  alleged  in  the  statement  of 
either  of  them  that  the  transfer  of  the  notes,  or  either  of 
them,  was  not  made  until  after  maturity. 

The  authorities  aretlivided  on  the  question,  whether  these 
claims  could  be  set  off  against  these  notes  in  the  hands  of 
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any  one  bnt  the  payees  thereof,  even  if  they  were  transferred 
aftot  matnrity.  But  if  they  were  transferred  before  ma- 
turity, as  alleged  in  the  complaint  and  not  controverted  in 
the  ooxmter  claims,  they  are  agreed  that  they  cannot  be  so 
set  off.    (2  Dan.  Neg.  Inst.,  sees.  1435-1437.) 

There  are  some  snperflaoos  and  inconsistent  allegations 
in  these  defenses  and  connter  claims  which  may  be  noticed. 

For  instance,  that  the  notes  in  question  are  now  owned 
by  Mackenzie  and  Gayanagh,  notwithstanding  the  admitted 
transfer  of  them  to  Catherine  Oaranagh,  in  payment  of  a 
debt  dne  her  by  Oaranagh;  and  that,  by  reason  of  the  exist- 
ence of  these  counter  claims,  they  are  paid,  satisfied  and 
discharged.  Now  the  very  existence  of  a  counter  claim 
does  not  satisfy  or  discharge  a  debt  due  from  the  party  in 
whose  fsTor  it  exists.  Neither  is  it  payment  of  such  debt; 
nor  are  these  so  pleaded. 

The  demurrer  is  sustained. 


Frank  Raymond  v.   Thb  Babqub  Ella  S.  Thayeb. 

DiBTBICT    OOUBT,    NoBrFHlBN    DiSTBIOT    OF    GlLIFOBinA. 

Jimx  1,  1887. 

1.  Thi  Ship  Ownbb  is  not  responsible  for  injories  reoeiyed  by  a  seaman, 
which  were  oooadoned  by  his  own  negligence  or  ihe  irresistible  yiolenoe 
of  the  elements. 

9.  Ir  ▲  SxoK  OB  Ikjtibsd  Siamait,  before  the  completion  of  the  voyage,  and 
at  his  own  and  urgent  solicitation,  procures  bis  discharge  from  the  mas- 
ter at  an  American  port,  and  in  order  to  enter  a  United  States  Marine 
Hospital,  he  is  entitied  to  wages  np  to  the  period  of  his  discharge,  and 
not  subsequent  thereto. 

8r  Tax  Ship  is  not  liable  for  the  expenses  for  medical  assistance  incurred 
by  a  sick  or  injured  seamRn,  who  declines  the  master's  proffer  to  furnish 
him  with  medical  aid  on  board  the  ship,  and,  at  his  own  election,  seeks 
medication  elsewhere. 

Before  Hoffman,  District  Judge. 

Mr.  Wm.  HoffCooh,  for  libelant. 

Mr.  Danid  T.  SvUivan,  for  respondent. 
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Hoffman,  J.  I  am  dearlj  of  opinion  that  the  proofs  in 
this  case  do  not  disclose  such  negligence  on  the  part  of»  the 
master  as  would  render  the  employer  responsible  for  injuries 
to  an  employee  caused  by  the  negligence  of  a  co-employee, 
either  on  general  principles,  or  by  the  law  of  this  state . 

To  hold  otherwise,  would  be  to  make  the  ship  owner  an 
insurer  of  every  seaman  against  all  accidents*  which  might 
occur  in  the  course  of  the  yoyage,  which  could  not  be  shown 
to  have  been  the  result  of  his  own  negligence  or  the  irresisti- 
ble violence  of  tlie  elements. 

The  claims  for  wages  to  the  end  of  the  voyage,  and  for 
expenses  at  the  German  hospital  must,  I  think,  both  be 
disallowed. 

A  seaman  injured  in  the  ship's  service  is  undoubtedly 
entitled  to  be  cared  for  at  the  ship's  expense,  and  to  his 
wages  until  the  end  of  the  voyage.  But  he  cannot  claim  wages 
to  the  end  of  the  voyage  when  he  has  obtained  his  discharge 
at  his  own  solicitation,  and  against  the  advice  and  even  the 
expostulations  of  the  master. 

The  master  urged  him  to  remain  on  board,  offering  to 
provide  for  him  medical  advice  and  assistance,  and  to  take 
him  back  to  San  Francisco.  Had  the  libelant  assented,  he 
would  undoubtedly  have  been  entitled  to  wages  up  to  the 
time  of  his  arrival. 

But  he  insisted  upon  receiving  his  discharge  and  going  to 
Port  Townsend  marine  hospital.  The  master  thereupon 
paid  him  all  the  wages  due  him,  gave  him  a  certificate  to 
enable  him  to  obtain  admission  to  the  hospital,  and  paid 
his  fare  to  Port  Townsend. 

He  remained  at  the  hospital  under  treatment  some  fifteen 
days,  when  he  was  discharged  at  his  own  request. 

I  know  of  no  case  where  a  disabled  seaman,  discharged 
in  an  American  port,  and,  at  his  own  urgent  solicitation,  in 
order  that  he  might  be  admitted  to  a  United  States  marine 
hospital,  has  been  allowed  subsequent  wages. 

In  the  case  of  Ths  W:  L.  While,  25  Fed.  R.  603,  it  is 
doubted  by  the  learned  judge,  whether  a  discharge  of  a  dis- 
abled seaman,  in  a  foreign  port  by  the  United  States  con- 
sul, at  the  request  of  and  on  the  payment  of  one  month's 
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extra  wages  by  the  master,  would,  under  the  act  of  June 
26,  1884,  121,  sec.  3,  known  as  the  Dingly  act,  be  valid. 
But  he  admits  that  if  valid,  it  "  would  bar  all  claims  for 
subsequent  wages." 

And  an  alleged  consent  given  by  a  seaman,  seriously  sick 
or  injured  and  confined  ashore,  was  held  by  Judge  Lowell 
to  be  inoperative.     {CaUon  v.  WiUiams,  2  Lowell,  1.)    . 

In  this  case  it  was  also  held  that  a  consul  at  a  foreign 
port  has  no  right  to  discharge  a  seaman  for  disability  aris- 
ing from  wounds  received  in  the  ship's  service,  ''but  the 
court  observes  that  a  fair  contract,  with  a  full  understand- 
ing arrived  at,  might  be  upheld,  though  the  man  was  more 
or  less  ill,"  even  though  the  discharge  was  in  a  foreign  port. 

But  that  a  discharge  in  an  American  port,  insisted  on  by 
the  man  in  order  that  he  might  go  to  a  United  States  marine 
hospital,  and  reluctantly  granted  by  the  master,  is  a  bar  to 
a  claim  for  wages  until  the  end  of  the  voyage,  cannot,  I 
think,  be  doubted. 

That  a  seaman  injured  in  the  ship's  service,  is  entitled  to 
be  cured  at  her  expense,  is  not  dispated. 

This,  of  course,  means  that  he  is  to  receive  at  the  vesel's 
expense,  the  ordinary  medical  assistance  and  treatment  in 
cases  of  injury  or  acute  disease,  for  a  reasonable  time.  The 
ship  is  not  bound  to  pay  for  his  medication  for  the  cure  of 
a  chronic  disorder  for  an  indefinite  length  of  time. 

The  accident  to  the  libelant  in  this  case,  produced,  it  is 
alleged,  a  double  direct  hernia,  pronounced  by  the  physi- 
cians to  be  incurable. 

He  was  under  treatment  at  the  marine  hospital  at  Port 
Townsend  for  fifteen  or  sixteen  days,  when  he  was  discharged 
at  his  own  request.  He  had  previouslj  declined  the  mas- 
ter's offer  to  procure  a  physician  and  to  have  him  treated  on 
board  the  ship. 

He  now  demands  sixty  dollars  for  six  weeks'  treatment  at 
the  German  hospital  in  this  city. 

There  is  no  evidence  to  show  what  treatm^ent  he  under- 
went at  the  German  hospital,  and  none,  except  his  own, 
to  prove  that  he  remained  there  for  six  weeks,  or  any  other 
period. 
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It  would  seem,  from  the  nature  of  his  injury,  that  all  the 
medical  relief  he  could  erer  obtain  must  have  been  furnished 
at  the  marine  hospital.  At  all  events  he  might  have 
remained  there  until  medical  means  for  his  relief  were 
exhausted.  He  chose  to  leave  the  hospital,  and  if  this  be 
denied  or  doubted,  he  must  have  been  discharged  as  cured — 
that  is,  as  having  obtained  all  the  relief  that  the  medical 
art  could  afford  him. 

He  came  to  this  city,  went  to  the  German  hospital,  where 
he  remained,  he  says,  six  weeks.  Why  he  might  not  have 
remained  there  at  the  ship's  expense,  six  months  or  six 
years,  if  his  present  claim  be  allowed,  is  not  apparent. 
There  is  no  evidence  to  show  that  his  cure  *^  was  not  as  com- 
plete, so  far  as  his  injury  was  curable,  and  so  far  as  the  ship 
was  bound  to  defray  the  expenses  of  it,  when  he  left  the 
marine  hospital,  as  when  he  left  the  German  hospital.  The 
character  of  the  injury  seems  to  indicate  that  it  was. 

I  think  that  under  the  circumstances  the  ship  cannot  be 
charged  with  the  expense  of  the  further  medication,  if  any, 
which  he  received  at  the  German  hospital. 

Libel  dismissed. 


Petrr  Walsh  v.  The  Ship  Wm.  P.  Babgock. 

DiSTBIOT     OOUBT,     NOBTHSBN     DiSTBIOT     OF     OaUFOBHIL. 

JuinB  4,  1887. 

1.  Shippino  —  NaaxiionToi  —  LiABiLrrT  vob  Pkbsohal  Injubt  —  FsXiLOw- 
Sbbtamt— Iin>BPX2n>SMT  O0MTBA.GTOB.— The  libelant,  an  employee  of  the 
master  steyedore,  who  was  loading  a  yessel  nnder  contract,  was  injured 
by  stepping  into  a  small  trimming  hatch»  in  the  between-deoks,  while 
engaged  in  storing  a  cargo.  The  light  in  the  between-decks  was  dim, 
and  libelant  did  not  know  of  the  existence  of  the  hatch,  or  that  it  was 
nnooTered.  When  the  yessel  was  tnmed  oyer  to  the  master  steyedore 
to  be  loaded  this  trimming  hatch  was  coyered.  It  was  subsequently 
nnooyered  by  the  steyedore's  foreman.  j5e2d,  that  the  yessel  was  not 
liable  for  the  injury. 

Before  Hoffman^  District  Judge. 

Mr.   Walter  C.  Holmes  and  Messrs.  O'Brien  <k  Morrison^ 
proctors  for  libelant. 
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Mr.  mUon  Androa,  proctor  for  claimant. 

In  Admtraltt. 

Hoffman,  J.  The  libel  in  this  case  is  filed  to  recover 
damages  for  injuries  sustained  by  the  libelant,  while  en- 
gaged as  a  stevedore  in  lading  the  cargo  of  the  above 
vessel. 

The  gang  of  men  to  which  he  belonged  was  employed  in 
taking  cases  of  salmon  on  board  the  vessel  and  storing 
them  in  the  between-decks,  forward  of  the  after  hatch.  In 
the  direct  course  of  the  men  to  the  place  where  the  cases 
were  to  be  stowed  was  a  hatch,  known  as  a  trimming  hatch, 
which  had  been  partly  uncovered. 

Into  this,  the  libelant,  who  had  just  come  down  from  the 
broad  daylight  on  the  wharf,  stepped  his  foot,  and  the  case 
escaping  from  his  grasp,  struck  his  arm,  fracturing  or 
otherwise  injuring  it. 

The  hatch  was,  perhaps,  in  a  somewhat  unusual  position, 
being  amidships,  instead  ot  as  is  more  common  with  trim- 
ming hatches,  midway  between  the  midships  line  and  the 
wings. 

It  was  about  three  and  a  half  feet  square,  but  it  was 
divided  in  the  center  by  shifting  boards,  which  were  at- 
tached to  the  stanchions  of  the  between-decks.  The  aper- 
ture left  on  either  side  of  the  shifting  boards  was  two  and 
a  half  feet  in  length,  by  twelve  or  thirteen  inches  in  width. 
It  was  into  this  aperture  that  the  libelant  put  his  foot.  The 
usual  attempt  is  made,  to  show  that  the  accident  was  caused 
by  the  man's  own  carelessness. 

It  is  said  that  the  light  in  the  between-decks  was  amply 
sufficient  to  enable  him  to  see  and  avoid  the  hatch,  with 
ordinary  care. 

It  is  also  said  that  he  had  freely  indulged  in  beer,  and 
that  he  was  said  to  be,  as  is  usual  with  stevedores  when 
at  work  at  a  late  hour  of  the  afternoon,  under  its  influence. 
With  regard  to  the  light,  I  am  of  opinion  that  it  was 
sufficient  to  enable  any  one  apprised  of  the  existence  and 
position  of  the  hatch,  to  see  and  avoid  it.  I  also  am 
inclined  to  think,  that  with  reasonable  care,  it  might  have 
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been  avoided  by  a  stranger  to  the  ship,  who  had  been  in 
the  between-decks  long  enough  to  accommodate  his  eyes 
to  the  diminished  light,  but  not  by  one  ignorant  of  the 
existence  of  the  hatch,  and  who  had  just  come  down  from 
the  broad  daylight. 

The  evidence  that  the  man  was  sufficiently  under  the 
influence  of  liquor  to  justify  us  in  attributing  the  accident 
to  that  cause,  is  not  satisfactory.  If  we  are  asked  to  infer 
that  such  was  the  case,  from  the  usual  habits  of  stevedores, 
that  fact  presents  an  additionsJ  reason  why  they  should  not 
be  exposed  to  injury  from  traps  of  this  kind,  when  it  is 
known  that  their  probable  condition  will  prevent  them  from 
exercising  the  care  and  caution  which  at  an  earlier  hour  of 
the  day  they  would  have  observed. 

The  ship  was  provided  with  gratings  to  cover  the  hatch; 
it  is  not  shown  that  any  necessity  of  her  service  required 
that  it  should  be  left  uncovered,  either  wholly  or  partially. 
That  there  was  danger  to  be  apprehended  from  it,  under  the 
circumstances,  seems  to  have  been  recognized  by  one  of  the 
libelant's  comrades,  who  immediately  preceded  him  in  the 
line  of  men  carrying  the  cases. 

He  testifies  that  he  thought  of  warning  the  libelant  of 
the  existence  of  the  hole,  but  that  somehow  he  forgot 
to  do  so. 

My  opinion  is,  that  the  injury  to  libelant  was  caused  by 
negligence  other  than  his  own. 

Is  the  ship  liable  for  the  consequences  of  this  negligence  ? 

The  storing  of  the  cargo  was  conducted  by  a  gang  of  men, 
employed  and  paid  by  Allen  &  Young,  the  well-known  firm 
of  master  stevedores  in  this  city.  The  work  was  performed 
under  the  exclusive  superintendence  of  their  foreman.  There 
does  not  seem  to  have  been  any  crew  on  board  the  vessel, 
nor  any  officers,  except  the  master,  who  came  down  to  the 
ship  in  the  afternoon. 

Whether  or  not  any  of  the  crew  or  officers  were  engaged 
in  the  performance  of  any  duties  on  board  the  vessel,  the 
taking  in  and  stowing  of  the  cargo  was  conducted  under  a 
contract  made  by  the  vessel  with  the  master  stevedores, 
whose  servants  the  men  were. 
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There  was,  therefore,  no  privity  of  contract  between  the 
libelant  and  the  master  and  owners  of  the  ship.  Nor  did 
the  relation  of  master  and  servant,  in  its  technical  sense, 
exist  between  them. 

But  this  does  not  affect  the  liability  of  the  master  and 
owners,  if  the  former  has  been  guilty  of  negligence.  (  The 
Bheola,  19  Fed.  Bep.  926;  The  Bark  KcUe  Cann,  2  Fed. 
Bep.  941;  S.  C,  8  Fed.  Bep.  719;  The  Caliala  Hawea,  14  Fed. 
Bep.  49;  Houghy.Ry,  Co.,  100  U.  8.  220;  Coughneyy.  Globe, 
56  N.  T.  124;  Midchey  v.  Methodist  Society,  125  Mass.  487.) 

But  if  the  negligence  was  not  that  of  the  master,  but  of  an 
independent  contractor,  or  of  the  stevedore  having  charge 
of  the  loading  of  the  ship,  the  latter,  and  not  the  owners, 
is  liable.  {Bonnet  y.  Tniebody,  66  Cal.  509;  The  Victoria,  13 
Fed.  Bep.  493;  Ihvyer's  Admix,  v.  National  S.  S.  Co.,  4 Fed. 
Bep.  493.) 

At  the  time  the  ship  was  turned  over  to  the  stevedores, 
the  trimming  hatch  was  completely  covered. 

The  deck  was  also  covered  with  dunnage  two  inches  in 
height, — i.  e.,  inch  boards  laid  on  battens  one  inch  high. 
The  master,  I  believe  (although  there  is  some  discrepancy 
in  the  evidence  on  this  point),  told  the  foreman  of  the 
stevedores,  that  one  inch  of  dunnage  would  be  sufficient  for 
case  goods.  He  gave  no  directions,  that  the  trimming  hatch 
should  be  left  uncovered.  He  did  not  see  the  boards  removed 
from  the  hatch,  nor  did  he  know  that  they  had  been  removed. 
All  the  details  of  the  operation  of  loading  the  ship  were  un- 
der the  exclusive  charge  and  superintendence  of  the  foreman 
of  the  stevedores.  If  he,  in  obeying  the  master's  general 
direction,  to  the  effect  that  one  inch  of  dunnage  would  be 
sufficient,  removed  the  boards  which  covered  the  hatch 
without  warning  his  men  of  the  existence  of  the  hole  thus 
opened,  it  seems  to  me,  that  the  negligence  was  his,  and  not 
that  of  the  master. 

The  circumstances  of  this  case  differ  widely  from  those  of 
the  cases  to  which  I  have  been  referred,  and  most  of  which 
are  cited  in  this  opinion. 

In  every  instance,  there  was  manifest  negligence  on  the 
part  of  the  ship  owners  or  their  servants,   in  failing  to 
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proTide  adequate  appliances  for  discharging  or  loading 
the  Tessel,  or  in  tamiog  her  over  to  the  steyedoree,  with 
an  nnooyered  and  dangerous  **  trap  '*  in  a  dark  and  nnosoal 
place. 

In  this  case,  the  hatch  was  oncoTered  by  the  foreman  of 
the  stevedores. 

It  was  his  duty,  either  to  leaye  it  covered,  or  if  its 
removal  was  necessary,  to  condact  the  work,  to  warn  his 
men  of  the  danger  to  be  apprehended  from  it;  and  this 
seems  to  be  the  view  of  one  of  the  libelant's  fellow-workmen, 
who  thoaght  of  telling  his  comrade  to  beware  of  the  hole,  but 
forgot  to  do  so. 

I  think  that  the  ship  is  not  liable  under  the  circumstances, 
and  that  the  libel  should  be  dismissed. 


Thb  United  States  v.  Jambr  M.  Otet. 

OiBOurr  OouBT,  Dibtbiot  or  Obigon. 
JuHB  13,  1887. 

1.  IXDiaFMMMT  XmDMB  BwCnOV  5457  OV  the  BiVIHBD  STATir»  JOE  GOUBTIB- 

nxxnro.— An  indictment  nnder  section  5457  of  the  reviBed  statutes  for 
counterfeiting,  which  states  that  the  defendant  **  did  ftlsely  make,  forge 
and  counterfeit  four  pieces  of  silyer  coin,  of  the  ooinage  of  the  United 
States,  called  a  dollar,"  is  sufficient  after  yerdiet—the  following  words  of 
the  section—* '  in  resemblance  or  similitude  of  the  coins  coined  at  the 
mints  of  the  United  States  "  being  a  mere  yariation  or  exposition  of  the 
principal  phrase — **  taXaeXy  make,  forge  or  counterfeit "  such  ooins;  and 
and  the  phrase  "  coinage  of  the  United  States ''  being  the  exact  legal 
equiyalent  of  ''coins  coined  at  the  mints  of  the  United  States." 

2.  iNTniT  TO  J>wnkTjD. — ^It  is  not  necessary  in  an  indictment  for  oountorfeii* 

ing  under  said  section  to  allege  that  the  act  of  counterfeiting  was  done, 
with  intent  to  defraud;  and  such  intent,  if  an  element  of  the  crime  as 
defined  by  the  statute,  is  implied  in  the  allegation  of  "  falsely  "  making, 
and  need  not  be  specifically  alleged. 

Before  Deadt,  District  Judge. 

On  April  7,  1887,  the  defendants  were  accused  by  the 
grand  jury  of  this  district  of  the  crime  of  counterfeiting. 

The  indictment  states  that  on  November  16,  1886,  in  this 
district,  *' the  defendants  did  falsely  and  feloniously  make, 
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forge  and  counterfeit  four  pieces  of  silver  coin  of  the  coin- 
age of  the  United  States  of  America,  called  a  dollar,  con- 
trary to  the  statutes  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of 
America." 

The  defendants  pleaded  not  guilty  to  the  charge,  and  on  a 
separate  trial  Otey  was  found  guilty  as  charged  in  the  in- 
dictment. 

Mr.  Lewis  L.  McArthur,  for  the  United  States. 
Mr.  WitUam  R.  WiOis,  for  the  defendant,  Otey. 

Deadt,  J.  The  defendant  moves  in  arrest  of  judgment, 
because  the  facts  stated  in  the  indictment  do  not  constitute 
a  crime;  in  that  (1)  it  does  not  state  that  the  coin  in  ques- 
tion was  made  in  the  similitude  and  resemblance  Qf  any 
silver  coins  coined  at  the  mint  of  the  United  States;  and 
(2)  it  does  not  state  that  said  coins  were  made  with  in- 
tent to  defraud  any  person  whatever. 

The  indictment  was  found  on  section  5457  of  the  revised 
statutes,  as  amended  by  the  act  of  January  16,  1877.  (19 
Stat.  223.) 

So  far  as  this  case  is  concerned  it  enacts  that  eyery  person 
who  falsely  makes,  forges  or  counterfeits  any  coin  in  resem- 
blance or  similitude  of  the  silver  coins  which  have  been  or 
hereafter  may  be  coined  at  the  mints  of  the  United  States, 
or  who  passes,  utters,  publishes  or  sells,  knowing  the  same 
to  be  false,  forged  or  counterfeit,  with  intent  to  defraud  any 
body  politic  or  corporate  or  any  other  person  whatever,  or 
has  in  his  possession  any  such  false,  forged  or  counterfeit 
coin,  knowing  the  same  to  be  false,  forged  or  counterfeit, 
with  intent  to  defraud  any  body  politic  or  corporate  or  any 
other  person  whatsoever,  shall  be  punished  by  a  fine  of  not 
more  than  five  thousand  dollars  and  by  imprisonment  at 
hard  labor  not  more  than  ten  years. 

Section  20  of  the  act  of  1825  (4  Stat.  121)  defined  the 
crimes  of  counterfeiting  and  uttering  counterfeit  coin  in 
substantially  the  same  language  as  the  act  of  1877,  but  it 
did  not  include  the  case  of  "bars  "  stamped  at  the  mints  of 
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the  United  States,  nor  that  of  having  counterfeit  coin  in 
possession,  with  intent  to  defraud. 

This  was  succeeded  by  section  61  of  the  ^^  coinage  act  of 
1873/*  (17  Stat.  434)  which  was  in  all  respects  like  the  act  of 
1877,  except  that  it  contained  no  provision  as  to  the  intent 
of  the  party  violating  any  of  its  provisions;  and  the  act  of 
1877  repealed  and  re-enacted  this  last  section,  with  the  addi- 
tion of  the  clauses  concerning  the  intent  to  defraud . 

The  words  of  the  statute — ''in  resemblance  or  similitude  '* 
— are  a  mere  variation  or  exposition  of  the  principal  and  pre- 
ceding words  thereof — "falsely  make,  forge  or  counterfeit  '* 
— each  of  which  means  to  make  something  in  the  resem- 
blance or  similitude  of  another.  If  they  were  dropped  oat 
of  the  statute  its  legal  significance  and  effect  would  not  be 
modified  or  restrained.  To  falsely  make,  forge  or  counter- 
feit a  silver  coin  of  the  coinage  of  the  United  States  is  to 
make  something  in  the  ''  resemblance  or  similitude  "  of  such 
coin.  The  explanatory  words  add  nothing  to  the  legal  sense 
and  common  acceptation  of  the  principal  ones.  Therefore 
the  former  are  necessarily  included  in  the  latter.  It  is  an 
instance  of  tautology  and  verbosity,  inherited  from  the  past, 
in  which  the  statute  abounds. 

In  the  definition  of  the  crime  of  assault  with  a  deadly 
weapon,  if  the  statute  reads,  "  Whoever  is  convicted  of  an 
assault  with  a  deadly  weapon,  csJculated  to  take  life,  shall 
be  punished,"  etc.,  the  qaalifying words  ''calculated  to  take 
life  "  add  nothing  to  the  description  already  given  of  the 
offense.  So  with  the  words  "  in  resemblance  or  similitude  '* 
in  this  case.  They  add  nothing  to  the  crime  otherwise 
defined  by  the  statute.  The  accused  is  as  well ''  informed 
of  the  nature  and  cause  of  the  accusation  '*  against  him, 
without  them,  as  with  them.  They  inform  him  of  nothing 
that  he  is  not  fully  apprised  of  by  the  allegation — that  he 
counterfeited  a  silver  coin  of  the  coinage  of  the  United 
States  called  a  dollar;  and  the  proof  uecessary  to  support 
he  indictment  is  the  same  whether  these  words  are  used 
therein  or  not. 

The  money  alleged  to  have  been  falsely  made,  is  not  a 
counterfeit  of  such  silver  dollar,  unless  made  "  in  the  re- 
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semblanoe  and  Bimilitade  *'  thereof,  and  so  much  so  as  to  be 
calculated  to  deceive  persons  of  the  most  ordinary  appre- 
hension and  under  any  circumstances;  and  so  the  jury  were 
instructed  on  the  trial. 

It  may  be  admitted  that  as  these  words  are  used  in  the 
statute  defining  the  offense  of  counterfeiting,  they  may  veiy 
properly  be  used  in  an  indictment  thereunder.  And  I  see 
they  are  contained  in  the  precedent  which  Mr.  Bishop  fur- 
nishes (Bish.  Directions  and  Forms,  section  333)  of  an 
indictment  under  the  United  States  statute  against  the  coun- 
terfeiting of  coin. 

But,  in  my  judgment,  they  are  not  necessary.  They  are 
the  mere  tautology  of  the  words  already  used  in  the  statute 
and  the  indictment.  It  is  sufficient  to  pursue  the  statute 
substantially;  and  this  is  done  when  the  accused  is  charged 
with  falsely  making,  forging  and  counterfeiting  four  pieces 
of  silver  coin  of  the  coinage  of  the  United  States,  called 
a  dollar.  And  the  phrase — "  coinage  of  the  United  States" 
— ^is  also  the  exact  legal  equivalent  of  the  language  of  the 
statute  regarding  the  coin  that  may  be  the  subject  of  this 
crime — ^that  which  is  '*  coined  at  the  mints  of  the  United 
Stotes." 

It  is  a  matter  of  law>  of  which  the  court  will  take  notice, 
that  the  coinage  of  the  United  States  or  the  coins  made  by 
the  United  States  are  made  or  "coined  at  the  mints  of  the 
United  States  "  and  not  elsewhere. 

But,  at  the  most,  this  is  only  an  imperfect  statement  of  an 
essential  matter,  and  is  cured  by  the  verdict.  The  allega- 
tion in  the  indictment  that  the  defendant  counterfeited  "  four 
pieces  of  silver  coin  of  the  coinage  of  the  United  States " 
was  sufficient  to  admit  the  proof  Uiat  these  four  pieces  were 
falsely  made  by  the  defendant  *'  in  the  resemblance  and  sim- 
ilitude "  of  the  silver  coins  then  or  theretofore  coined  at  the 
mint  of  the  United  States;  and  the  verdict  necessarily  Im- 
plies that  such  was  the  proof  and  that  the  jury  so  found. 
(Whar.  Crim.  P.  and  P.  sec.  760.) 

As  to  the  second  point,  the  case  was  tried  on  the  theory 
that  the  defendant  could  not  be  convicted  unless  it  appeared 
that  he  made  the  spurious  coin  with  the  fradulent  intent  of 
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of  putting  it  in  circulation  as  genuine;  and  the  jury. were  so 
instructed. 

But  as  we  bave  seen  there  is  no  distinct  allegation  in  the 
indictment,  that  the  defendant  did  the  counterfeiting  with 
intent  to  defraud  any  particular  person  or  generally.  Now, 
if  such  intent  is  a  part  of  the  statutory  definition  of  the 
offense,  it  must  be  expressly  alleged  in  the  indictment;  and 
a  verdict  of  guilty  does  not  cure  the  omission.  It  is  the 
case  of  a  failure  to  state  one  of  the  essential  ingredients  of 
the  crime.  But  where  the  intent  is  prima  facie  to  be  inferred 
from  the  facts  stated,  it  must  not  be  specifically  averred, 
unless  a  part  of  the  statutory  definition  of  the  offiense.  ( Whar. 
Grim.  P.  and  P.  sec.  163  a.) 

For  instance,  larceny  is  defined  to  be  the  wrongful  taking 
and  carrying  away  of  the  goods  of  another,  with  the  intent 
to  appropriate  them-  to  the  use  of  the  taker.  (Bap.  and  Law. 
Die,  Larceny.)  But  such  intent  need  not  be  specifically 
averred  in  an  indictment  therefor.  (Bish.  D.  and  F.,  sec. 
582.) 

Prima  facie^  the  intent  is  inferred  from  the  facts  stated — 
that  the  defendant  did  feloniously  take  and  carry  away  the 
goods — which  inference  may  be  overcome  by  proof  that  they 
were  not  so  taken  and  carried  away. 

On  this  point  counsel  for  defendant  cites  Uniied  States  v. 
Bums,  5  McLean,  23;  United  States  v.  King,  Id.  208,  and 
United  States  v.  Aln'ams,  18  Fed.  Bep.  823. 

The  cases  cited  from  5  McLean  arose  under  the  act  of 
1826,  in  which  it  appears  to  have  been  taken  for  granted 
that  the  crime  of  counterfeiting,  as  defined  by  that  act, 
involved  an  intent  to  defraud.  In  the  latter  of  the  two 
cases,  a  defense  was  made  on  the  trial,  that  the  spurious 
coins  mentioned  in  the  indictment  were  made  for  an  inno- 
cent purpose — namely,  for  use  in  a  magic  performance;  and 
the  court  (Leavitt,  J.)  instructed  the  jury  that  it  was  good 
in  law. 

A  brief  synopsis  of  the  indictment  in  both  these  cases  is 
given  in  the  report,  but  it  does  not  appear  therefrom  that 
there  was  any  specific  averment  that  the  spurious  coin  was 
made  with  intent  to  defraud  any  one,  or  in  generaL     And 
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the  court  in  the  charge  to  the  jtiry  in  United  States  t.  King, 
page  211,  assnmes  that  it  is  a  case  in  which  the  fraudulent 
intent  is  inferred,  prima  facie,  from  the  fact  that  the  att 
was  alleged  to  have  been  '^falsely"  done,  and  therefore  need 
not  be  specifically  alleged.  Judge  Leavitt  says :  "  The  pen- 
alty of  the  statute  on  which  the  indictment  is  framed  is 
denounced  against  any  person  who  ohaU  faUely  make  or 
counterfeit  the  coin  of  the  country.  The  use  of  the  word 
falaely  in  the  statute  implies  that  there  must  be  a  fraudulent 
or  criminal  intent  in  the  act.  And  the  statute  contemplates 
no  other  intent,  in  the  act  of  m/iking,  as  necessary  to  con- 
stitute the  crime,  but  that  of  disposing  of  or  passing  the 
spurious  coin  as  true  or  genuine. " 

In  Vnited  States  v.  Abrams,  supra,  the  defendant  was  in- 
dicted under  section  5457  of  the  revised  statutes  for  counter- 
feiting the  trade  dollar  of  the  United  States,  and  found 
guilty.  . 

It  appears  that  the  spurious  coins  were  made  of  tin  and 
antimony,  resembling  in  shape  and  design  the  trade  dollar; 
and  that  the  accused  intended  to  coat  them  with  silver  be- 
fore putting  them  in  circulation.  On  the  trial  the  court 
instructed  the  jury  ''that  the  prisoner  could  be  convicted 
if  they  found  that  he  made  the  coins  with  intent  to  circu- 
late them,  and  had  carried  the  manufacture  so  far  as  to 
produce  coins  capable  of  being  uttered  as  genuine  trade 
dollars,  notwithstanding  there  was  evidence  that  he  intended 
to  coat  the  coins  with  silver  before  putting  them  in  circula- 
tion." 

On  a  motion  for  a  new  trial  (before  WaUace,  Benedict  and 
Brown,  JJ.)  the  charge  was  held  correct.  Benedict,  J*, 
speaking  for  the  court,  said:  *'  It  is  true  that,  in  one  sense, 
the  coins  were  unfinished;  that  is  to  say,  they  were  not 
finished  as  the  prisoner  intended  to  finish  them.  But  in 
another  and  truer  sense  they  were  finished,  for  they  were 
capable  of  being  put  in  circulation  as  genuine  coin.  So  the 
jury  have  found.  The  ingredients  of  the  offense  created  by 
the  statute  are  an  act  and  an  intent.  The  act  is  making  a 
false  coin  capable  of  being  circulated  as  genuine.  The  in- 
.tent  is  an  intent  to  defraud." 
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Now  the  plain  teaching  of  the  two  cases  from  5  McLean 
is,  that  the  clause  in  the  act  of  1825,  concerning  the  intent 
to  defrand,  is  no  part  of  the  statutory  definition  of  the  crime 
of  counterfeiting,  and  that  the  fraudulent  intent  of  which 
the  court  speaks,  is  one  implied  from  the  nature  of  the 
charge,  and  need  not  be  specifically  averred.  Nor  does 
United  States  v.  Abrams,  supra,  hold  anything  to  the  con- 
trary. This  question  was  not  directly  before  the  court  in 
that  case;  but  what  was  said  of  the  crime  consisting  of  the 
act  and  intent  in  no  way  conflicts  with  the  theory  advanced 
in  Vniied  States  v.  King,  that  the  fraudulent  intent  is  an 
implication  or  an  inference  which  follows,  of  course,  from  the 
fact  of  making  spurious  coin  capable  of  being  put  into  circu- 
lation as  genuine. 

After  a  careful  examination  of  the  statute  and  the  subject, 
I  am  convinced,  contrary  to  my  first  impression,  that  the 
knowledge  and  intent  to  defraud,  mentioned  in  section  5467 
of  the  revised  statutes,  refer  only  to  the  crimes  of  passing 
counterfeit  money  or  having  the  same  in  possession;  and 
therefore  an  indictment  for  counterfeiting  need  contain  no 
averment  on  the  subject. 

And  the  very  fact  that  the  qualification  of  knowledge  and 
intent  to  defraud  is  expressly  stated  twice  in  the  section,  in 
the  same  words  in  the  definition  of  the  crimes  of  passing 
and  possessing  counterfeit  coin,  and  not  in  the  definition  of 
the  crime  of  counterfeiting  it,  shows  plainly  that  it  was  not 
the  intention  of  congress  to  make  these  circumstances  an 
element  of  the  latter  crime.  As  the  statute  is  drawn,  if  it 
was  intended  to  make  an  intent  to  defraud  an  express 
ingredient  of  the  crime  of  counterfeiting,  it  would  have  been 
so  stated  before  proceeding  to  the  definition  of  the  crimes 
of  possessing  and  passing  spurious  coin. 

In  the  before-mentioned  precedent  furnished  by  Mr.  Bishop 
of  an  indictment  for  counterfeiting  under  this  statute,  there 
is  no  allegation  that  the  spurious  coin  was  made  with  intent 
to  defraud. 

The  fraudulent  intent  mentioned  in  the  statute  is  an 
essential  element  of  the  crime  of  passing  counterfeit  money, 
or  having  the  same  in  possession;  and  the  act  of  passing  or 
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possessing,  mnst  be  accompanied  by  knowledge  of  the  false 
character  of  the  coin.  Bat  in  the  case  of  the  actual  forger 
or  counterfeiter,  knowledge  of  the  character  of  the  coin  and 
the  fraudulent  intent  to  put  it  in  circulation^  in  some  way,  as 
genuine,  are  implied  from  the  fact  of  the  false  making,  and 
need  not  be  specially  averred. 

Indeed,  in  the  late  case  of  United  States  v.  Ruaaell,  22  Fed. 
Eep.  300;  (C.  C,  Dis.  of  Mass.) — an  indictment  for  counter- 
feiting contrary  to  this  statue — Webb  J.  held  that  the  making 
of  counterfeit  coins  in  the  resemblance  and  similitude  of  the 
coins  of  the  United  States  is  absolutely  prohibited,  and  he 
instructed  the  jury  as  follows: 

"  The  only  question  is,  whether  the  accused  did,  in  fact, 
forge  or  counterfeit  such  coins  as  charged  against  him  in 
the  indictment  If  he  did,  he  cannot  excuse  himself  by 
showing  what  was  his  intention,  or  that  he  did  not  intend 
himself  to  use  the  coin  he  so  made  for  fraudulent  purposes, 
or  that  they  should  be  so  used  by  others.  Nor  can  he  be 
excused  on  account  of  his  ignorance  of  the  law — that  it  did 
not  allow  him[to  do  what  he  did." 

And  if  this  is  not  the  law,  congress  ought  to  make  it  so. 
No  one  ought  to  be  allowed  to  trifle  with  the  integrity  of 
the  coin  of  the  realm.  The  circulating  medium  of  a  people 
is  the  life  of  its  trade  and  intercourse,  and  ought  not  to  be 
exposed  to  the  danger  of  corruption  from  contact  or  com- 
mingling with  the  spurious  coinage  of  amateur  forgers  and 
counterfeiters.  ^ 

But  be  this  as  it  may,  the  indictment  is  sufficient,  and  the 
motion  in  arrest  of  judgment  must  be  disallowed. 

On  the  trial  of  the  case  the  defendant  had  the  benefit  of 
the  ruling,  that  the  allegation  of  falsely  making,  forging 
and  counterfeiting  the  coin  in  question  implied  that  he  did 
so  with  intent  to  defraud.  And  the  jury  were  instructed 
that  he  could  not  be  convicted  unless  they  found  that  in  fact 
such  was  the  intent,  of  which,  I  am  sorry  to  say,  there  was 
no  room  for  doubt. 

The  motion  is  denied,  and  the  defendant  is  ordered  to 
appear  for  sentence  and  judgment  on  the  verdict. 
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Chables  a.  Nbale  v.  Jambs  H.  Foster,  John  A.  Craw- 
FOBD,  William  Crawford,  Ashby  Pbarob  bt  al. 

ClBOUIT-CoTTBT,    DiBTRIOT  OF  OsBaON. 

JuHE,  15,  1887. 

1.  Applkuzxon  to  Biuand  Caubb.  —  The  plaintiff  being  the  owner  and 
assignee  of  a  non-negotiable  contract,  namel j,  two  judgments  for  money, 
brought  suit  in  the  state  court  to  set  aside  certain  alleged  frandnlent 
oonyeyances  bj  the  judgment  debtor,  and  to  subject  the  lands  deseribed 
therein  to  the  satisfaction  of  said  judgments,  and  then  caused  the  suit  to 
be  remoTCd  to  this  court,  stating  in  his  petition  therefor,  that  the  plaintiff 
is  a  citizen  of  lUinois,  and  the  defendants  citizens  of  Oregon,  and  that  on 
account  of  prejudice  and  local  influence,  he  could  not  obtain  justice  in 
the  state  court,  in  support  of  which  latter  statement  he  filed  anaflkdavit^ 
as  required  by  subdivision  3  of  section  639  of  the  reyised  statutes.  On 
k-ptil  29th,  and  after  the  case  had  been  put  at  issue  by  a  replication  to  the 
defendant's  answer,  and  the  same  had  been  referred  to  the  master  to'take 
the  testimony,  and  find  the  facts  and  conclusions  of  law  arising  thereon, 
and  after  the  testimony  was  closed,  and  the  case  was  awaiting  the  con- 
Tenienoe  of  the  master  for  final  argument  before  him,  the  defendants 
applied  to  this  court,  under  section  2  of  the  act  of  1887  (24  Stats.  553), 
to  examine  into  the  truth  of  said  afGidayit,  alleging  that  the  same  is 
untrue,  on  which  issue  affidayits  were  filed  by  the  parties.  HM:  (1) 
That  the  proceeding  authorized  by  the  act  of  1887,  whereby  this  court  is 
called  upon  to  pass  on  the  fitness  of  a  state  judge  to  try  a  partioular 
case,  is  indelicate  and  inexpedient;  (2)  the  application  is  too  late,  not 
having  been  made  before  the  trial  or  hearing  commenced  before  the 
master;  and  (3)  the  cause  was  removable  on  tiie  ground  of  the  diyenw 
citizenship  of  the  parties,  irrespective  of  the  question  of  prejudioe  and 
local  influence,  and  therefore  the  application  to  remand  is  denied^ 
without  passing  on  the  same. 

Before  Deadt,  District  Judge. 
Mr.  a  E.  S.  Wood,  for  the  plaintiff. 
Mr,  Earl  (7.  Bronaugh,  for  the  defendant. 

Deadt,  J.  This  suit  was  commenced  in  the  circuit  court 
of  the  state  for  Linn  county,  on  July  1,  1886;  and  on  July 
6th  was  removed,  on  the  petition  of  the  plaintiff,  to  this 
court. 

It  appears  from  the  complaint,  that  the  suit  is  brought  to 
set  aside  certain  conveyances  of  real  property,  situate  in 
laid  county,  and  made  by  the  defendant  Foster,  when  in 
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failing  ciroumstanoes,  to  the  defendants  Pearoe  and  John  A. 
and  William  Orawford,  of  said  county,  and  sabjeot  the  same 
to  the  payment  of  two  certain  judgments,  equal  in  value  to 
fifteen  thousand  nine  hundred  and  sixty-six  dollars,  with 
interest  from  March  8,  1886,  of  which  the  plaintiff  is,  for  a 
valuable  consideration,  the  assignee  of  certain  citizens  of 
Oregon. 

The  petition  for  removal  states  that  the  plaintiff  is  a 
citizen  and  resident  of  Illinois,  and  the  defendants  are 
citizens  of  Oregon,  and  that  the  controversy  in  said  sait  is 
between  citizens  of  different  states;  that  the  plaintiff  also 
desires  to  remove  said  suit  under  subdivision  3  of  section 
639  of  the  revised  statutes,  and  has  filed  the  affidavit  re- 
quired for  that  purpose. 

The  affidavit  is  made  by  the  plaintiff's  attorney,  and 
states  that  the  affiant  and  the  plaintiff  '*have  reason  to 
believe  and  do  believe  that  from  prejudice  and  local  influ- 
ence" the  latter  **  will  not  be  able  to  obtain  justice  in  said 
state  court." 

On  August  the  21st,  the  defendants  answered,  and  on 
September  the  10th  the  cause  was  put  at  issue  by  the  filing 
of  a  replication  thereto;  and  on  October  the  7th  the  case 
was  referred  to  a  master  to  take  the  testimony,  and  re- 
port his  findings  of  fact  and  conclusions  of  law  therein. 

The  testimony  has  long  been  closed,  and  the  case  is 
awaiting  the  convenience  of  the  master  for  final  argument 
before  him. 

On  April  the  29tb,  the  defendants  made  an  application 
under  section  2  of  the  act  of  March  3,  1887  (24  Stats.,  sec. 
553),  to  examine  into  the  truth  and  grounds  of  said  affida- 
vit, alleging  therein  that  the  same  was  untrue,  and  in  sup- 
port of  such  allegation,  filed  the  affidavits  of  the  sheriff  and 
olerk  of  the  county,  and  the  defendants  Foster  and  John  A. 
and  William  Grav^ord. 

The  plaintiff  having  a  day  to  reply  to  the  same,  filed  the 
affidavits  of  the  defendants,  Baltimore  and  Goltra,  who  have 
unsatisfied  judgments  against  Foster,  and  of  three  other 
respectable  citizens  of  the  county. 

The  affidavits  for  the  defendants  are  simply  to  the  effect 
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that  the  plaintiff  is  unknown  in  the  county,  and  the  affiants 
are  not  aware  of  any  prejudice  against  him,  either  by  the 
people  or  the  judges  of  the  court. 

The  affiants  for  the  plaintiff  state  that  the  judge  of  the 
circuit  court  of  Linn  county  is  regarded  as  generally  prej- 
udiced in  favor  of  the  principal  defendant,  John  A,  Craw- 
ford, and  that  the  plaintiff  is  not  likely  to  have  a  fair  trial 
in  that  court  against  said  defendant;  and  also  that  one  of 
the  three  judges  of  the  supreme  court  of  the  state  is  a  resi- 
dent of  said  county,  and  acted  as  the  attorney  and  adviser 
of  Foster  and  Crawford  in  the  preparation  and  execution  of 
the  alleged  fraudulent  conveyances. 

This  case  is  a  good  illustration  of  the  indelicacy  and  inex- 
pediency of  the  proceeding  authorized  by  the  act  of  1887, 
whereby  this  court  may  be  required  to  pass  upon  the  fitness 
of  a  state  judge  to  try  a  particular  case. 

The  affidavits  of  the  defendants  amount  to  nothing.  Of 
course  there  is  no  prejudice  in  the  county  against  the  plain- 
tiff personally,  for  he  is  unknown  to  the  community.  But 
there  may  be  a  prejudice  in  favor  of  his  adversary  that 
would  be  as  much  in  his  way  of  obtaining  justice  as  a  prej- 
udice against  himself.  The  prejudice  and  local  influence 
mentioned  in  the  statute  is  not  merely  a  prejudice  or  influ- 
ence primarily  existing  against  the  party  seeking  a  removal. 
It  includes,  as  well,  that  prejudice  in  favor  of  his  adversary 
which  may  arise  from  the  fact  that  he  is  long  resident  and 
favorably  known  in  the  community.  Then  there  is  the 
element  of  local  influence,  which  implies  that  in  a  contro- 
versy between  a  stranger  and  resident,  parties  having  the 
power,  through  wealth,  business  or  social  relations,  or  per- 
sonal popularity,  or  all  combined,  to  direct  or  materially 
aid  in  the  direction  of  political  parties  and  control  the  selec- 
tion of  public  officers  and  the  distribution  of  party  emolu- 
ments, the  former  may  be  at  a  great  disadvantage,  if  not 
powerless,  to  assert  his  right. 

And  this  implication  is  no  unusual  reflection  on  any  par- 
ticular community  or  persons.  On  the  contrary,  it  is  such 
a  well  understood  and  recognized  frailty  of  human  nature, 
that  jurisdiction  of  controversies  between  citizens  of  differ- 
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ent  states,  was  expressly  given  by  the  constitation  to  the 
national  govemment,  and  this,  not  only  as  a  means  of  doing 
justice,  bat  of  facilitating  the  trade  and  intercourse  between 
the  people  of  the  several  states,  which  the  constitution  was 
formed,  for  more  than  any  other  purpose,  to  protect  and 
promote. 

Neither  is  it  unreasonable  that  in  a  case  like  this,  where 
a  stranger  from  another  state  is  seeking  to  set  aside  convey- 
ances made  in  favor  of  local  creditors  of  long  standing  and 
high  character  in  the  community  by  a  failing  debtor  of  like 
standing  and  character,  that  there  should  be  prejudice  and 
local  influence,  not  against  the  plaintiff  personally,  but 
against  his  cause  and  in  favor  of  his  adversaries. 

How  far  this  influence  and  local  prejudice  might  extend, 
and  whether  it  would  consciously  or  unconsciously  influence 
the  mind  and  action  of  the  court,  would  depend  largely 
on  the  temper  and  character  of  the  judge. 

Counsel  for  the  defendants  maintain  that,  admitting  there 
is  a  prejudice  and  local  influence  in  Linn  county  in  favor  of 
the  defendants  in  this  case,  the  case  being  an  equity  one  to 
be  decided  by  the  court  without  a  jury,  there  is  no  reason 
to  think  or  believe  that  the  circuit  judge  would  be  affected 
or  influenced  by  it  in  the  least  degree. 

On  the  other  hand,  counsel  for  the  plaintiff  contends,  that, 
on  the  proofs  and  in  the  nature  of  things,  there  is  a  strong 
prejudice  and  influence  in  Linn  county  in  favor  of  the  defend- 
ants in  this  controversy,  and  that  the  circuit  judge,  who 
holds  his  o£Sce  by  the  good  will  of  this  community,  and  is 
a  particular  friend  of  the  principal  defendant,  may  be,  and 
probably  will  be,  more  or  less  unconsciously  affected  in  his 
mental  vision  and  conclusions  by  these  circumstances. 

I  have  been  thus  at  some  pains  to  state  the  nature  of  this 
application  and  the  proceedings  thereon,  more  particularly 
for  the  purpose  of  correcting  a  gross  misrepresentation  that 
got  into  the  newspapers,  at  the  time,  concerning  what  was 
said  by  counsel  for  the  plaintiff  about  the  judge  of  the  cir- 
cuit court  for  Linn  county. 

The  fact  is,  nothing  whatever  was  said  against  his  integ- 
rity, and  counsel  was  careful  to  disclaim  any  such  purpose. 
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And  I  deem  it  due  to  myself  to  say,  that  if  anything  of  the 
kind  had  been  attempted,  I  would  have  considered  it  my 
daty  to  check  it  at  once. 

And  now  having  said  this  much  on  this  phase  of  the  sub- 
ject, I  propose  to  dispose  of  the  application  without  passing 
on  the  question  of  prejudice  and  local  influences. 

In  the  first  place,  in  my  judgment  it  comes  too  late.  The 
statute  provides  that  it  may  be  made  '^at  any  time  before 
•the  trial."  Ever  since  this  case  was  referred  to  the  master 
with  directions  to  take  the  testimony,  and  find  the  facts  and 
conclusions  of  law  arising  thereon,  it  has  been  on  trial. 
The  proceeding  and  the  effect  of  it  is  in  all  respects  similar 
to  a  trial  before  a  referee  under  the  code.  In  the  second 
place,  the  cause  was  removable  to  this  court,  and  was  so 
removed  under  section  2  of  the  act  of  1876,  as  a  suit  in 
which  there  is  a  controversy  between  citizens  of  different 
states.  Although  the  plaintiff,  as  assignee  of  a  non-nego- 
tiable contract,  could  not  have  brought  this  suit  in  this 
court  in  the  first  instance,  because  his  assignors,  who  were 
citizens  of  Oregon,  could  not,  yet  he  might,  remove  it  here 
from  the  state  court.  This  has  been  settled  by  the  supreme 
court  of  the  United  States  in  Olefin  v.  Oommonwedlih  In$ur- 
ance  Company,  110  XT.  S.  81,  in  which  it  was  distinctly  held 
that  the  restrictions  on  the  commencement  of  suits  in  the 
national  courts,  contained  in  section  1  of  the  act  of  1876, 
does  not  apply  to  their  removal  under  section  2  of  said  act. 
And  this  conclusion  does  not,  as  suggested  by  counsel  for 
defendants,  render  nugatory  the  provision  (sub.  3  of  sec. 
639  Bev.  Stats.)  for  removing  causes  on  the  ground  of  prej- 
tidice  or  local  influence,  or  that  of  the  act  of  1887,  allow- 
ing the  grounds  of  such  removal  to  be  contested  in  the  cir- 
cuit court.  For  although  a  cause  cannot  be  removed  for 
prejudice  or  local  influence,  unless  the  parties  are  also  citi- 
zens of  different  states,  yet  it  may  be  removed  on  the  former 
ground  after  it  is  too  late  to  apply  on  the  latter  one  alone. 
The  petition  in  the  case  of  diverse  citizenship,  must  be  filed 
before  or  at  the  time  at  which  the  suit  could  first  be  tried, 
while  in  the  case  of  prejudice  or  local  influence,  it  is  suffi- 
cient if  the  petition  is  fil^d  before  the  final  trial  or  hearing 
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thereof;  and  this  may  be  long  after  the  time  at  which  the 
suit  could  first  be  tried.  Indeed,  it  may  be  filed  after  a 
mistrial  or  a  new  trial  granted,  when  the  prejudice  or  local 
influence  has  so  manifested  itself  as  to  enable  the  i>arty 
against  whom  it  exists  to  make  the  necessary  affidavit  for 
xemoval.     (Insurance  Company  y.  Dunn^  19  Wall.  214.) 

The  fact  is,  this  case  was  remoTed  on  two  grounds,  or  at 
least  two  grounds  for  remoTal  are  well  stated  in  the  petition, 
and  so  long  as  there  is  a  good  cause  of  remoyal  appearing 
of  Tecord,  the  adverse  party  is  not  entitled  to  have  the  cause 
remanded. 

The  application  is  denied. 


W.  W.  Neal  v.  The  Steamship  Alambda,  etc. 

DiSTBIOT  COUBT,  NOBTHBBN  DlSTBIOT  OT  CaUTOBNIA. 

JuHB  20,  1887. 

1.  PiLOiB— Pilot  Batss — Dxbosimznatxon.— Section  2466,  political  code 
Califtiniia«  proTides  ft  schedule  of  i^otftge  ntee  into  or  ont  of  San 
fYacdeoo,  and  farther  pro^dea  thftt  when  a  Teaaei  is  spokan  inward  or 
outward  bound,- and  the  aernoes  of  a  pilot  are  declined,  one-half  of  the 
schedule  rates  shall  be  paid.  Section  2468  proyides  that  all  yessels 
coasting  between  San  Francisco  and  any  port  in  Oregon,  or  Washington 
or  Alaska  texritories,  and  all  yessels  coasting  between  the  ports  of 
Oalifomia,  are  exempt  from  all  charges  for  pilotage,  unless  a  pilot  be 
actually  employed.  Section  4237,  reyised  statutes,  proyides  that  ne 
regulation  or  proyision  shall  be  adopted  by  any  state  which  shall  make 
any  discrimination  in  the  rate  of  pilotage  or  half  pilotage  between 
yessels  sailing  between  the  ports  of  one  state  and  the  yessels  sailing 
between  the  ports  of  different  states.  Hddf  that  the  aboye  proyisions 
of  the  political  code  are  unconstitutional  and  inyalid,  so  far  as  they 
relate  to  coaating  yessels,  but  that  they  are  yalid  in  respect  to  yessels 
engaged  in  foreign  trade. 

Before  Hoffman,  District  Judge. 

Mr.  P.  D.  Wigginion  and  Messrs.  Lloyd  &  Wood,  proctors 
for  libelant. 

Messrs.  Page  dk  Eells  and  Mr.  MUion  Andros,  proctors  for 
claimant. 
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Hoffman,  J.  On  the  29th  March,  1887,  the  libelant,  a 
duly  licensed  pilot  for  this  harbor,  spoke  within  the  pilots' 
cruising  ground,  and  outside  the  bar,  the  steamer  Alameda, 
inward  bound  from  foreign  ports,  to  the  master  of  which  he 
offered  his  services  as  pilot. 

These  services  were  declined,  and  the  vessel  proceeded 
into  port  without  having  on  board  any  licensed  pilot. 

The  libelant  now  sues  for  half  pilotage,  under  the  pro- 
visions of  section  2466  of  the  political  code  of  California. 

Exceptions  are  filed  to  the  libel,  on  the  ground  that  the 
section  of  the  political  code,  referred  to,  is  opposed  to 
the  provisions  of  section  4237  of  the  revised  statutes  of  the 
United  States,  and  are  consequently  inoperative  and  yoid. 

Title  YI,  chapter  I,  article  YI,  of  the  political  code  of 
California,  entitled  ''pilot  regulations  for  San  Francisco, 
Mare  island  and  Benicia,"  provides: 

"  Sec.  2466.  The  following  shall  be  the  rates  of  pilotage 
into  or  out  of  San  Francisco :  All  vessels  under  five  hundred 
tons,  five  dollars  per  foot  draught;  all  vessels  over  five 
hundred  tons,  five  dollars  per  foot  draught,  and  four  cents 
per  ton  for  each  and  every  ton  registered  measurement. 
When  a  veasd  is  spoken,  intoard  or  otUward  hound,  and  the 
services  of  a  pilot  are  declined,  one-half  of  the  above  rates  shall  be 
paid.  In  all  cases  where  inward  bound  vessels  are  not 
spoken  until  inside  of  the  bar,  the  rates  of  pilotage  and 
one-half  pilotage  above  provided  shall  be  reduced  fifty  per 
cent.  Vessels  engaged  in  the  whaling  or  fishing  trade  shall 
be  exempt  from  all  pilotage,  except  where  a  pilot  is  actually 
employed." 

''Sec.  2468.  All  vessels  coasting  between  San  Francisco 
and  any  port  in  Oregon,  or  Washington  or  Alaska  territo- 
ries, and  all  vessels  coasting  between  the  ports  of  this  state, 
are  exempt  from  all  charges  for  pilotage,  unless  a  pilot  be 
actually  employed." 

By  the  revised  statutes  of  the  United  States,  it  is  provided 
as  follows : 

"Sec.  4237.  No  regulations  or  provisions  shall  be 
adopted  by  any  state  which  shall  make  any  discrimination 
in  the  rate  of  pilotage  or  half  pilotage '  between   vessels 
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sailing  between  the  ports  of  one  state  and  vessels  sailing 
between  the  ports  of  different  states,  or  any  discrimination 
against  vessels  propelled  in  whole  or  in  part  by  steam,  or 
against  national  vessels  of  the  United  States;  and  all  exist- 
ing regulations  or  provisions  making  any  such  discrimination 
are  annulled  and  abrogated." 

It  is  not  disputed  that  the  sections  of  the  political  code 
above  cited  do  contain  such  discriminations  as  are  prohib- 
ited by  section  4237  of  the  revised  statutes.  A  similar  dis- 
crimination contained  in  the  Georgia  code  was  held  to  be 
invalid  by  the  supreme  court  in  Spraigue  v.  Thompsony  118 
U.  S.  90. 

In  that  case  the  invalidity  of  the  discrimination  had  been 
recognized  by  the  supreme  court  of  Georgia.  But  that  court 
held  that  so  much  of  the  section  as  makes  these  illegal 
exceptions  might  be  disregarded,  and  the  rest  of  the  section, 
as  thus  read,  might  stand,  upon  the  principle  that  a  sepa- 
rable part  of  a  statute,  which  is  unconstitutional,  may  be 
rejected,  and  the  remainder  preserved  and  enforced.  This 
view  was  rejected  by  the  supreme  court  for  the  very  suffi- 
cient reason  "that  by  rejecting  the  exceptions  intended  by 
the  legislature  of  Georgia,  the  statute  is  made  to  enact  what 
confessedly  the  legislature  never  meant.  It  confers  a  posi- 
tive operation  beyond  the  legislative  intent,  and  beyond 
what  any  one  can  say  it  would  have  enacted,  in  view  of  the 
illegality  of  the  exceptions." 

So  in  the  case  at  bar,  it  is  impossible  to  say  whether  the 
legislature  of  California,  if  apprised  of  the  illegality  of  the 
discrimination  between  coasting  vessels  of  different  states, 
would  have  elected  to  subject  all  such  vessels  to  the  half 
pilotage  charge  or  would  have  exempted  all. 

The  law,  therefore,  is  invalid  with  respect  to  all  coasters, 
and  the  only  question  presented  in  the  case  at  bar  is 
whether  the  provisions  requiring  half  pilotage  to  be  paid  by 
all  other  vessels,  foreign,  and  American  vessels  arriving 
from  foreign  ports,  are  so  inseparably  connected  with  the 
provisions  with  respect  to  coasters  that  the  whole  statute 
fails,  and  the  charge  can  no  longer  be  collected. 

It  is  unnecessary  to  enlarge  upon  the  policy  and  the  neces- 
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sity  which  has  led  oommercial  states,  in  order  to  create  and 
maintain  an  efficient  class  of  pilots,  to  provide  compensation 
not  only  when  the  services  tendered  are  accepted,  by  the 
master  of  the  vessel,  bnt  when  they  are  declined.  (Per  Mr. 
Jnstioe  Field,  in  S.  8.  Co.  v.  Joliffe,  2  Wall.  457.  See,  too, 
13WaU.  238;  12  How.  312.) 

Before  rendering  a  decision  which  will  strike  down  the 
system  of  half  pilotage,  adopted  by  this  state,  the  court 
should  be  convinced  that  there  is  no  alternative. 

It  may,  perhaps,  admit  of  doubt  whether  the  question 
now  presented  can  be  raised  by  the  claimants  in  this  case. 
The  only  invalidity  of  the  law  is,  an  attempted  discrimina- 
tion between  coasters  of  different  states. 

The  Alameda  is  not,  as  was  the  Saxon  in  Sprcsiguev.  Thomp- 
son^  a  licensed  coastwise  vessel. 

She  is  an  American  registered  vessel,  engaged  in  foreign 
trade;  she  is  not  injured  or  affected  by  the  illegal  discrim- 
ination between  coasters.  She  is  merely  subjected  to  a  just 
and  necessary  tax  which,  if  the  court  should  declare  her  to 
be  now  exempt  from,  would  probably,  as  it  might,  law- 
fully be  re-imposed,  as  soon  as  the  legislature  convenes. 

She  has  undoubtedly  an  interest  in  defeating  the  law,  for 
she  seeks  to  escape  its  operation.  But  she  is  in  no  way 
injured,  by  those  of  its  provisions  which  make  an  iUegal 
discrimination  between  vessels  of  a  class  to  which  she  does 
not  belong. 

But  waiving  this  pointy  inquiry  remains  ''  are  the  uncon- 
stitutional provisions  so  connected  with  the  general  scope  of 
the  law  as  to  make  it  impossible,  if  they  are  stricken  out,  to 
give  effect  to  what  appears  to  have  been  the  intent  of  the 
legislature."    {AUeix  v.  Limiaiana,  103  U.  S.  84.) 

The  advocates  for  the  libelant  suggest^  in  their  brief,  that 
the  provisions  making  a  discrimination  be  stricken  out,  so 
that  the  general  provisions  with  respect  to  half  pilotage, 
would  apply  to  all  vessels  entering  or  leaving  this  port. 

But  this,  as  held  by  the  supreme  court  in  Spraigut  v. 
Thampaon,  is  clearly  inadmissible.  It  would  not  be  to  give 
effect  to  what  appears  to  be  the  intent  of  the  legislature, 
but  to  give  effect  to  what  appears  not  to  have  been  its  intent. 
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The  legislature  certainly  proposed  to  exempt  coasters  trad* 
ing  between  this  and  adjacent  Pacific  ports  of  the  United 
States.     How,  then,  can  the  court  impose  the  tax  ? 

But  the  intent  to  subject  foreign  vessels  and  American 
yessels  engaged  in  foreign  trade  to  the  charge,  is  equally 
clear. 

The  intent  to  discriminate  between  coasters  is  also  mani- 
fest. This  last  intent  fails  by  reason  of  its  illegality,  and 
all  coasters  are  exempt. 

But,  I  perceive  no  difficnlty  in  holding  (as  the  court  is 
bound  to  do,  unless  the  objections  are  insuperable,)  that  the 
invalidity  of  the  provisions  with  respect  to  coasters,  does 
not  annul  the  whole  statute,  and  render  invalid  its  provis- 
ions with  regard  to  other  classes  of  vessels  provisions  against 
which,  if  they  stood  alone,  no  legal  or  constitutional  objec- 
tions could  be  raised,  and  which  express  and  carry  into  effect 
-the  manifest  intent  of  the  legislature. 

Exceptions  overruled. 


United  States  v.  Prank  Burkhardt. 
CiBOurr  CoxTBT,  Distbiot  of  Obbgon. 
June  22,  1887. 

1.  Imdictxekt  70B  Pbbjitbt. — At  the  close  of  the  InstmctionB  to  the  jury  the 
court,  in  reBponse  to  a  question  from  a  juror,  said  the  jury  might  give 
the  yerdict  in  the  case  in  which  the  defendant  committed  the  alleged 
perjury,  such  consideration  as  they  thought  it  entitled  to,  when  it  also 
appeared  from  the  record  of  the  prior  action  and  the  other  eyidence  be- 
fore the  jury,  that  the  jury  therein  must  have  disregarded  the  eyidence  of 
the  defendant  herein  alleged  to  be  false.  Held,  that  the  instruction  was 
erroneous;  and  although  the  yerdict  of  guilty  appeared  to  be  fully  justi- 
^ed  by  the  eyidence,  the  court  could  not  say,  on  a  motion  for  a  new  trial, 
that  the  error  had  no  appreciable  influence  on  the  result,  and  therefore 
granted  a  new  trial. 

Before  Deadt,  District  Judge. 
Mr.  Lewis  McArthur,  for  the  United  States. 
Mr.  William  W.  Page,  for  the  defendant. 
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Deady,  J.     The  defendant  is  accused  by  the  grand  jury 
of  this  district  of  the  crime  of  perjury. 

The  indictment  states  that  on  November  29, 1886,  the  case 
of  Elitabetk  Stapleton  v.  The  OaJdamd  Home  Insurance  Com- 
pany,  an  action  to  recover  damages  for  the  loss  of  the  new 
Couch  hotel,  destroyed  by  fire  in  this  city  on  July  10,  1886, 
was  on  trial  in  this  court,  when  it  became  aud  was  material 
to  the  determination  of  the  issue   therein,   whether  said 
building  was  destroyed  by  the  procurement  of  said  Eliza- 
beth, and  whether  the  furniture  contained  therein  had  been 
removed  therefrom  by  said  Elizabeth  prior  to  said  fire;  that 
the  defendant  being  then  duly  sworn  as  a  witness  in  said 
case,  willfully  and  falsely  swore  that  about  two  weeks  before 
said  fire  and  about  two  days  before  said  Elizabeth  and  her 
family  left  said  building  for  the  seaside,  at  Ilwaco,  Wash- 
ington territory,  Timothy  Stapleton,  her  husband,  with  the 
aid  of  the  defendant,  and  the  knowledge  and   assistance  of 
said  Elizabeth,  removed  the  furniture,  bedding,  crockery, 
carpets,  cooking  utensils  and  cutlery  from  said  hotel,  with 
the  exception  of  the  bedsteads  and  the  mattresses  thereon,, 
and  a  suflScient  amount  of  bedding,  crockery,  cutlery  and 
cooking  utensils  for  four  or  five  persons  who  remained  in 
the  building  after  the  Stapletons  left  the  same,  to  the  Ash- 
street  dock  in  Portland,  and  then  and  there  shipped  the 
same,  by  the  Oregon  Railway  and  Navigation  Company  ta 
Ilwaco,  whereas,  in  truth  and  in  fact,  as  the  defendant  well 
knew  when  he  so  testified,  none  of  said  articles,  excepting 
five  or  six  pairs  of  blankets,  a  small  stove,   two  pulu  mat- 
tresses and  suflBcient  cooking  utensils  and  dishes  to  accom- 
modate the  Stapletons  and  their  children  while  camping  at 
Ilwaco,  were  so  removed  or  shipped,  but  were  destroyed  by 
fire  in  and  with  said  hotel  on  July  10,  1886.     The  defendant 
pleaded  not  guilty  to  the  indictment,  and  was  tried  thereon 
on  May  24,  1887,  and  found  guilty. 

He  now  moves  for  a  new  trial  in  arrest  of  judgment. 
On  the  argument  nothing  was  said  in  support  of  the  mo- 
tion in  arrest  of  judgment;  and  the  burden  of  the  argument 
for  a  new  trial  was  the  refusal  of  the  court   to  allow  the 
defendant  to  offer  proof  on  the  question  whether  the  Staple- 
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tons  did  cause  the  new  Couch  hotel  to  be  burned,  and  the 
remark  of  the  court,  in  refusing  to  admit  evidence  on  the 
subject,  that  the  question  had  been  decided  in  their  favor, 
in  Stapleion  v.  The  Oakland  Home  Insurance  Company^  and 
was  altogether  immaterial  in  this  case. 

Certainly  there  was  no  error  in  the  exclusion  of  this  evi- 
dence, or  rather  in  refusing  to  allow  the  defendant  to  go  into 
the  question.  As  was  said  bj  the  court  at  the  time,  if  Burk- 
hardt  was  indicted  for  falsely  swearing  on  the  trial  of  John 
Doe  for  the  murder  of  Richard  Boe,  that  Doe  bought  a 
pistol  of  him,  about  the  time  of  the  homicide,  such  as  it 
was  claimed  was  used  in  the  killing,  it  would  be  equally 
absurd  and  irrelevant  to  offer  evidence  in  defense,  tending 
to  prove  that  Doe  did  kill  Boe. 

The  remark  that  the  question  whether  the  Stapletons 
caused  the  burning  of  the  hotel  had  been  settled  in  their 
favor  by  the  jury  that  tried  the  insurance  case,  may  have 
been  improper.  But  it  was  a  mere  casual  remark  in  the 
course  of  the  colloquy  between  the  court  and  counsel,  and 
'  it  is  not  likely  that  the  jury  paid  any  attention  to  it.  And, 
furthermore,  counsel  for  the  defendant  provoked  the  remark 
and  is  largely  responsible  for  it.  He  endeavored  to  preju- 
dice the  case  of  the  prosecution  by  indirectly  impressing 
the  jury  with  the  idea  that  the  Stapletons  caused  the  burn- 
ing of  the  hotel  by  insisting  in  their  presence  that  he  ought 
to  be  allowed  to  go  into  that  question,  and  manifesting  stir- 
prise  when  he  was  refused. 

It  is  also  claimed  that  the  evidence  is  insufficient  to  sup- 
port the  verdict. 

The  evidence  for  the  prosecution  left  no  room  for  reason- 
able doubt  that  the  defendant,  on  the  trial  of  Stapleion  v. 
The  Oakland  Home  Insurance  Company  willfully  and  falsely 
swore  that  the  larger  portion  of  the  furniture,  particularly 
in  value,  of  the  new  Couch  hotel,  a  building  fitted  for  the 
lodging  and  boarding  of  at  least  fifty  persons,  was  hauled  to 
the  Ash-street  dock  and  shipped  to  liwaco  by  the  defendant 
and  Timothy  Stapleton,  with  the  knowledge  and  consent  of 
his  wife,  Elizabeth;  that  the  articles  so  removed  amounted 
to  three  wagon  loads — one  two-horse  one  and  two  one-horse 
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ones,  and  the  shipment  took  place  within  a  day  or  two  of 
the  departure  of  the  Stapletons  for  Ilwaco,  and  not  earlier 
than  June  the  24th. 

It  was  also  satisfactorily  shown  that  the  Stapletons  did 
send  a  camping  outfit  of  small  value,  as  stated  iu  the  indict, 
ment,  on  June  the  23d,  from  the  hotel  to  the  Ash-street 
dock,  which  was  shipped  on  June  21,  1886,  to  Ilwaco,  by 
the  Oregon  Railway  and  Navigation  Company,  and  that  the 
defendant  helped  to  put  these  things  in  the  wagon  and 
deliver  them  on  the  dock;  and  there  was  no  testimony  tend- 
ing to  show  that  the  Stapletons  or  either  of  them,  shipped 
any  other  of  the  furniture  or  furnishings  of  this  hotel  to 
Ilwaco^  or  elsewhere,  about  this  time,  or  at  all. 

An  attempt  was  made  by  the  defense  to  prove  that  some 
articles — boxes  and  trunks — were  taken  away  from  the  hotel 
during  the  high  water  and  in  the  early  part  of  June,  in 
express  wagons,  but  it  amounted  to  nothing.  In  a  public 
house  patronized  largely  by  the  floating,  laboring  popula- 
tion, it  would  have  been  strange  if  express  wagons  were  not 
coming  and  going  night  and  day  with  the  baggage  and  effects 
of  parties  going  to  and  from  the  hotel  and  steamboat  land- 
ings and  railway  stations. 

But  beside  all  this,  the  testimony  did  not  tend  in  the 
least  degree  to  identify  any  of  these  transactions,  with  the 
wholesale  removal  of  the  furnishings  of  the  hotel  that  the 
defendant  swore  took  place,  with  his  assistance,  on  the  day 
before  the  Stapletons  went  to  Ilwaco — June  the  23d. 

An  attempt  was  also  made  in  the  testimony  and  argument 
for  the  defense  to  show  that  the  defendant  in  his  testimony 
in  the  insurance  case  did  not  confine  the  removal  of  the  arti- 
cles to  one  occasion,  but  left  it  somewhat  indefinite  as  to 
time.  But  the  weight  of  the  evidence  is  to  the  contrary.  In 
fact  the  impression  made  by  his  testimony  in  the  insurance 
case,  according  to  my  notes,  is,  that  the  removal  of  the 
goods  was  one  continuous  transaction;  and  certainly  he  said 
nothing  to  the  contrary. 

On  the  trial  of  this  case,  after  hearing  the  witnesses  for 
the  prosecution  and  the  defense,  and  having  his  attention 
called  to  the  matter,  he  went  on  the  witness  stand  in  his 
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own  behalf,  and  admitted  that  he  swore  on  the  former  trial 
that  three  wagon  loads,  comprising  the  best  part  in  value  of 
the  property  in  the  hotel,  were  taken  from  there  to  the  Ash- 
street  dock  within  a  period  of  two  days,  and  just  prior  to 
the  departure  of  the  Stapletons  for  Ilwaco;  that  he  marked 
some  of  the  articles  Ilwaco,  and  accompanied  the  last  load 
to  the  dock,  and  would  not  say  he  did  not  accompany  the 
other  two  loads  also. 

A  new  trial  is  also  asked  on  account  of  an  error  in  the 
instruction  of  the  court.  In  the  progress  of  the  trial  the 
judgment  roll  in  Staplefony.  The  Oakland  Home  Insurance 
Company  was  offered  in  evidence  by  the  prosecution,  to 
show  the  pendency  of  that  action  and  the  issue  therein, 
wherein  and  whereabout  the  defendant  is  alleged  to  have 
sworn  falsely.  After  the  instructions  to  the  jury  were  closed 
and  they  were  in  the  act  of  retiring,  one  of  their  number 
asked  the  question,  **  What  effect  shall  be  given  to  the  ver- 
dict of  the  jury  in  the  insurance  case?"  to  which  the  court 
replied  without  suggestion  or  objection  from  counsel,  "  Give 
it  such  consideration  as  you  may  think  it  entitled  to." 

Upon  reflection  I  am  satisfied  that  this  instruction  was 
erroneous.  (Whar.  Crim.  Ev.,  sec.  602a.)  And  while  I 
feel  satisfied  that  the  verdict  of  the  jury  is  fully  justified  by 
the  evidence  without  this  instruction,  yet  I  cannot  in  the 
nature  of  things  be  assured  that  it  did  not  have  some  appre- 
ciable influence  on  the  result.  The  verdict  in  the  insurance 
case,  in  connection  with  the  evidence,  showed  that  the  jury 
in  finding  for  the  plaintiff,  must  have  disbelieved  the  evi- 
dence of  the  defendant,  and  that  fact  may  have  had  some 
influence  with  the  jury  in  this  case  in  finding  that  the  de- 
fendant was  guilty  of  perjury. 

It  is  to  be  regretted  that  this  apparently  just  verdict  must 
be  set  aside  on  account  of  this  error.  But  the  defendant, 
whatever  may  appear  to  be  the  merit  or  demerit  of  his  case, 
is  entitled  to  the  verdict  of  a  jury  thereon,  impaneled  to  try 
the  same  without  reference  to  the  finding  or  opinion  of  any 
other  jury  in  any  other  case  to  which  he  was  not  a  party. 

The  motion  for  a  new  trial  is  allowed,  and  the  defendant 
is  held  to  bail  to  await  such  trial  in  the  sum  of  two  thousand 
dollars. 
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The  United  States  v.  W.  F.  Thompson. 

ClBODIT  COUBT,   DiSTBIOT  OF   OrBQOH. 

June  27,  1887. 

1.  BuBosNATzoir  or  Psbtubt— Pboof  or.— The  person  Bolioited  to  oommit 

perjury  is  not  an  accomplice  in  the  crime  of  sabomation  committed 
bj  the  person  who  snbomed  him;  and  the  fact  that  he  committed  the 
perjury  does  not  prevent  the  jory  from  convicting  the  suborner  of  the 
solicitation  on  his  testimony. 

2.  Indictkcmt — Chabok  or  Subobnation. — The  defendant  was  indicted  for 

procuring  8.  to  commit  perjury,  in  taking  an  oath  in  support  of  an 
application  for  land  under  the  timber  culture  act,  and  it  was  alleged 
in  the  indictment  that  the  defendant  knew  that  8.  did  not  make  the 
application  for  his  own  use  and  benefit,  but  for  that  of  the  defendant, 
and  did  not  intend  to  cultivate  the  land  or  anywise  comply  with  said 
act.  Held,  that  such  allegation  was  the  legal  equivalent  of  the  allega- 
tion; that  the  defendant  knew  that  8.  would  and  did  swear  willfully 
false  in  taking  said  oath,  and  would  and  did  thereby  commit  perjury — 
at  least,  on  a  motion  in  arrest  of  judgment,  after  a  verdict  of  guilty. 

Before  Deady,  Distriot  Jadge. 

Mr.  Lewis  L.  McArthur,  for  the  United  States. 

Mr.  William  D.  Fenton,  for  the  defendant. 

Motion  pob  a  New  Trial. 

Deady  J.  Section  5392  of  the  revised  statutes  defines  the 
crime  of  perjnry  as  a  willful  statement  made  by  a  person 
daly  sworn  to  tell  the  trath  of  any  material  matter,  which 
he  does  not  believe,  and  the  following  one  (5393)  enacts: 

"Every  person  who  procures  another  to  commit  any 
perjury  is  guilty  of  subornation  of  perjury,  and  punishable 
as  in  the  preceding  section  prescribed." 

On  April  5,  the  defendant  was  indicted,  and  on  May  26, 
convicted  of  the  latter  crime,  and  now  moves  for  a  new  trial 
and  in  arrest  of  judgment. 

Briefly,  the  indictment  states  that  on  August  26,  1886, 
the  defendant  solicited  one  David  J.  Shepered  to  make  aa 
application  under  the  timber  culture  act  of  June  14,  1878, 
(20  Stats.,  113),  for  that  portion  of  the  public  lands,  desig- 
nated on  the  survey  thereof  as  the  northeast  quarter  of 
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section  2,  in  township  1  north,  of  range  20  east  of  the 
Wallamet  meridian,  sitaate  in  The  Dalles  land  district, 
State  of  Oregon;  and  to  subscribe  and  swear  to  the  affidavit 
required  by  law  in  making  said  application,  which  said 
Shepered  then  and  there  consented  to  do;  that  on  August 
27th,  said  Shepered,  in  consequence  of  said  solicitation,  did 
make  said  timber  culture  application  at  the  proper  land 
office,  and  subscribe  and  swear  to  the  affidavit  required  by 
law,  in  which  he  stated  among  other  things,  that  "  this 
filing  and  entry  is  made  for  the  cultivation  of  timber,  and 
for  my  own  exclusive  use  and  benefit;  that  I  have  made  this 
application  in  good  faith,  and  not  for  the  purpose  of  specu- 
lation, or  directly  or  indirectly  for  the  use  or  benefit  of  any 
other  person  or  persons  whomsoever;  that  I  intend  to  hold 
and  cultivate  the  land,  and  to  fully  comply  with  the  pro- 
visions of  this  said  act'';  whereas,  in  truth  and  in  fact,  the 
said  Shepered,  as  he  then  and  there  well  knew,  did  not 
make  said  application  in  good  faith,  nor  for  his  own  exclus- 
ive use  and  benefit,  but  for  that  of  the  defendant;  and  did 
not  intend  to  hold  and  cultivate  said  land  or  comply  with 
the  provisions  of  the  timber  culture  act.  And  whereas,  in 
truth  and  in  fact,  the  defendant,  when  he  solicited  said 
Shepered  to  falsely  swear,  as  aforesaid,  and  when  he  did  so 
falsely  swear,  well  knew  that  said  Shepered  did  not  make 
said  iipplication  in  good  faith,  nor  for  his  own  exclusive  use 
and  benefit,  but  for  that  of  the  defendant;  and  did  not  in- 
tend to  hold  and  cultivate  said  land,  or  comply  with  any  of 
the  provisions  of  the  timber  culture  act;  and  so  the  defend- 
ant did,  in  manner  and  form  aforesaid,  suborn  and  procure 
said  Shepered  to  commit  perjury,  contrary  to  the  stat- 
ute, etc. 

The  motion  for  a  new  trial  is  based  on  the  following 
pounds:  (1)  That  Shepered  is  an  accomplice  and  perjurer, 
and  the  only  witness  to  the  facts  necessary  to  a  conviction; 
and  (2)  that  the  evidence  in  the  case  teuds  to  show  that 
Shepered  did  not  commit  perjury  in  making  the  affidavit  in 
question,  because  he  believed  that  the  statements  therein 
^ere  true;  and  in  arrest  of  judgment  on  the  following: 

The  indictment  does  not  state  facts  sufficient  to  constitute 
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a  crime,  in  this,  it  does  not  allege  that  the  defendant  knew 
that  Shepered  knew  that  the  matter  contained  in  said  affi- 
davit was  false. 

The  first  point  is  not  well  taken.  Shepered  is  not  tech- 
nically an  accomplice  in  the  crime  charged  against  the 
defendant;  and  if  he  is,  the  jury  had  the  power  to  find  the 
defendant  guilty  on  his  ud corroborated  testimony.  The 
credibility  of  his  witness  belongs  to  the  jury.  (Whar. 
Cr,  Ev.,  sec.  441.) 

But  on  the  statement  of  the  witness,  he  has  once  been 
guilty  of  perjury,  and  that  circumstance  was  proper  to  be 
considered  by  the  jury,  in  weighing  the  evidence— and  so 
they  were  instructed. 

But  it  is  claimed  by  counsel,  that  this  fact  brings  him 
within  the  maxim— /a&us  in  uno  faUua  in  omnibus— in 
support  of  which  The  People  v.  Evane,  40  N.  Y.  6,  is  cited. 

I  think  this  maxim  has  no  application  to  any  falsehood 
spoken  by  the  witness  on  any  other  occasion  than  the  one  io 
which  his  evidence  is  being  considered  by  the  jury.  Nor 
do  I  think  that  the  weight  of  modern  judicial  opinion  or 
legislation  favors  the  doctrine  that  a  false  statement,  pre- 
sently made  by  a  witness,  shall  have  any  other  or  greater 
effect  than  to  cause  him  to  be  distrusted  generally,  leaving 
the  jury,  under  proper  instructions,  to  judge  of  his  credi- 
bility, and  give  such  weight  to  his  evidence  as  they  think  it 
entitled  to.  The  rule  is  so  expressed  in  the  code  of  civil 
procedure,  sec.  835,  sub.  3,  "  a  witness  false  in  one  part  of 
his  testimony,  is  to  be  distrusted  in  others."  It  would  be 
monstrous,  as  it  seems  to  me,  if  a  falsehood  told  by  a  per- 
son years  before  he  is  called  as  a  witness  in  a  particular 
case,  could  be  invoked  to  absolutely  discredit  him  on  tbe 
latter  occasion. 

Therefore,  if  all  the  circumstances  considered,  the  jury 
are  satisfied  beyond  a  reasonable  doubt,  of  the  guilt  of  the 
accused,  from  the  evidence  of  an  uncorroborated  accomplice, 
or  that  of  a  witness  who  has  committed  the  perjury  which 
he  is  charged  with  procuring,  they  may,  and  ought  so  to 
find,  and  the  court  may  not  on  that  account  interfere  with 
the  verdict. 


Dist.  Or.]     The  United  States  v.  Thompson.  441 

1887.]  Opinion  of  the  Court— Deady,  J. 

But  Sbepered  was  corroborated  at  almost  every  point  in 
his  testimony — and  particularly  by  the  defendant  himself. 

From  the  testimony  of  Shepered,  it  appears  that  he  is  a 
young  man  without  any  special  calling,  whose  home  is  ai 
Salem.  In  the  summer  of  1886  he  was  living  from  hand  to 
mouth,  knockiug  about  in  eastern  Oregon,  working  occa- 
sionally as  a  sheep  herder  and  ostler.  On  his  way  home, 
while  passing  through  The  Dalles,  he  testifies  that  the 
defendant  came  to  the  tavern  where  he  was  stopping,  and 
accosted  him  without  an  introduction,  asking  where  he  was 
from,  and,  on  receiving  an  answer,  said  he  had  seen  som^ 
land  that  he  wanted;  that  he  wanted  to  get  seven  or  eight 
persons  to  enter  it  aud  give  him  a  power  of  attorney  to  con- 
trol it;  that  there  was  a  party  coming  out  from  the  east  in 
six  months,  and  he  wanted  to  get  cobtrol  of  the  land  so 
they  could  hold  it  in  the  name  of  the  persons  who  entered 
it,  and  that  there  was  nothing  wrong  about  it.  The  wit- 
ness having  consented,  he  says  he  went  to  the  defendant's 
room  the  next  day,  where  he  signed  a  paper,  which  he  under- 
stood to  be  the  power  of  attorney  suggested,  and  af terwarda 
went  to  the  land  office  in  the  Dalles,  in  charge  of  a  third 
person,  to  whom  the  defendant  gave  fourteen  dollars  to  pay 
the  expenses  of  the  entry,  which  was  handed  to  the  witness 
at  the  land  office,  where  he  made  the  application  and  affi- 
davit in  question,  and  paid  said  expenses. 

Of  the  sum  of  fourteen  dollars  Shepered  retained  one 
dollar,  and  gave  the  land  office  receipt  for  remainder  to  the 
defendant,  who  then  gave  him  another  dollar  for  himself. 
Shepered  also  testified  that  when  defendant  sent  the  man 
to  the  land  office  with  him,  he  said  he  had  been  there  so 
often  himself  he  did  not  want  to  go  again;  that  he  (Shep- 
ered) did  not  intend  to  cultivate  the  land,  and  that  he  took 
it  for  the  defendant,  which  the  latter  well  knew.  This  trans- 
action took  place  on  August  26  and  27,  1886. 

The  register  of  the  land  office  testified  that  the  defendant 
was  at  the  office  frequently  during  the  ten  days  or  twa 
weeks  just  prior  to  the  time  this  application  was  made, 
inquiring  for  vacant  prairie  lands,  and  that  on  his  request 
he  was  furnished  with  some  plats  of  the  public  lands  for 
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^zaminatioD;  that  on  Aagust  26,  1886,  he  brought  a  man 
named  Byan  to  the  land  office  and  gave  him  foarteen  dollars 
to  make  a  timber  culture  entry  with,  which  he  did;  and  that 
Shepered  made  the  application  in  question  and  affidavit  in 
support  thereof  on  August  27,  in  company  with  another 
person  not  the  defendant. 

The  defendant  testfied  that  he  came  to  Oregon  from  Illinois 
in  July,  1886,  and  stopped  at  The  Dalles,  where  he  had  a 
brother  who  is  a  locomotive  engineer;  that  be  was  raised  on 
a  farm,  and  had  worked  at  the  printing  trade  and  kept 
school.  He  says  he  met  Shepered  and  others  at  The 
Dalles,  and  talked  with  them  about  taking  land;  that  he  got 
three  pieces  from  the  land  office,  and  got  Shepered  and 
Kyan  to  enter  two  of  them,  he  paying  the  expenses  and  giv- 
ing them  two  dollars  apiece;  that  they  first  signed  a  paper, 
by  which  he  was  to  take  care  of  and  control  the  land,  and ' 
they  were  to  pay  him  his  advances  for  entry  and  subsequent 
cultivation  under  the  timber  culture  act,  with  ten  per 
centum  interest;  that  he  knew  the  nature  of  the  oath  that 
Shepered  must  and  did  take  in  support  of  the  application, 
and  that  he  told  him  there  was  nothing  wrong  about  it. 

These  parties,  the  defendant  Shepered  and  Ryan,  were 
soon  after  arrested  on  a  charge  of  conspiracy  to  defraud  the 
United  States  out  of  the  lands  included  in  these  entries 
under  section  5440  of  the  revised  statutes,  for  which  they 
were  subsequently  indicted.  Demurrers  being  sustained 
to  the  indictments  ( United  States  v.  Ihompson,  ante,  page 
151),  they  were  held  to  bail,  and  the  defendant  was  sub- 
sequently indicted  for  subornation  of  perjury,  in  procuring 
both  Shepered  and  Byan  to  make  these  entries.  Ryan  has 
since  escaped  from  jail.  On  the  witness  stand,  the  defend- 
ant being  asked,  on  cross-examination,  to  produce  the  writ- 
ing between  himself  and  Shepered  and  Ryan,  answered  that 
when  they  were  arrested  at  The  Dalles,  Ryan  said  '*he 
thought  the  agreement  was  not  legal,  and  I  put  it  in  the 
stove.''  He  also  admitted  that  he  had  no  means,  and  that 
the  money  used  in  making  these  entries  he  took  out  of  his 
brother's  trunk  during  the  latter's  absence. 

As  to  the  second  ground  of  the  motion,  but  little  need  be 
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said.  The  question  inyolved  in  it  was  one  of  fact  for  the 
jnry,  and  they  have  found  that  Shepered  did  commit  per- 
jury. It  is  true  that  Shepered  was  made  to  say,  on  cross- 
examination,  that  he  ^'  did  not  think  he  swore  falsely  "  when 
he  took  the  oath,  because  the  defendant  told  him  ''  it  was 
all  right."  But  this  kind  of  a  statement  ought  to  have  no 
weight  against  his  specific  statements  on  the  examination  in 
chief,  that  he  did  not  intend  to  cultivate  the  land;  that  he 
did  not  take  it  for  his  own  use  and  benefit,  but  for  that  of 
the  defendant.  Added  to  these,  are  the  facts  admitted  by 
both  the  defendant  and  Shepered,  that  the  latter  made  the 
application  at  the  solicitation  and  with  the  money  of  the 
former,  after  executing  a  writing  which  there  is  every  reason 
to  believe  gave  him  the  right  to  control  and  use  the  land 
as  his  own,  as  far  as  the  law  would  allow,  or  it  could  be 
•evaded. 

On  the  evidence  of  Shepered,  which  is  corroborated  by 
that  of  the  defendant  at  every  turn,  it  is  clear  that  the 
former  committed  perjury;  that  is,  he  made  a  materia] 
statement  in  the  affidavit  that  he  subscribed  which  he  did 
not  believe, — and  more,  which  he  could  not  believe,  and 
which  he  now  testifies,  he  did  not  believe  and  was  not  true. 

And  the  defendant,  who  knew  Shepered,  did  not  intend 
to  cultivate  the  land  or  take  it  for  his  own  use  or  benefit, 
and  who  had  procured  him  to  take  it  for  his  benefit, 
well  knew  that  Shepered  would  and  did  commit  perjury  in 
taking  that  oath.  Indeed,  the  very  fact  of  the  spoliation 
or  destruction  by  the  defendant,  as  soon  as  he  was  arrested, 
of  the  private  writing  given  him  by  Shepered  and  Byan, 
betrays  a  guilty  knowledge  of  an  unlawful  act  on  his  part, 
and  stamps  the  transaction  to  which  it  related  as  illegal. 

In  support  of  the  motion  in  arrest  of  judgment,  counsel 
cites  United  States  v.  Evans,  19  Fed.  Rep.  912;  United  States 
V.  Dennee,  3  Woods,  39,  and  Com.  v.  Douglas,  5  Met.  244. 
The  former  two  cases  appear  to  have  been  decided  on  the 
authority  of  the  latter.  But  that  case,  while  it  holds  that 
subornation  of  perjury  is  not  committed  when  it  does  not 
appear  that  the  party  procuring  the  witness  to  make  the 
false  statements  must  have  known  or  believed  that  they 
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were  willfully  false,  as  well  as  false  in  fact,  it  is  silent  on 
the  sabject  of  what  averments  are  necessary  in  the  indict- 
ment. The  court  says  that  ''if  he  (the  defendant)  did  not 
know  or  believe  that  the  witness  intended  to  commit  the 
crime  of  perjury,  he  could  not  be  guilty  of  the  crime  of 
suborning  her." 

On  the  evidence  in  this  case,  the  defendant  must  have 
known  that  Shepered  was  going  to  commit  the  crime  of 
perjury,  in  pursuance  of  his  solicitation,  and  the  only  ques- 
tion is,  are  the  allegations  of  the  indictment  sufficient  to 
support  the  verdict? 

It  is  alleged  in  the  indictment,  that  both  the  defendant 
and  Shepered  knew  the  oath  of  the  latter  would  be  and  was 
false  in  fact,  but  it  is  not  alleged  in  so  many  words,  that  the 
defendant  knew  or  believed  that  Shepered  willfully  took  the 
oath,  knowing  it  to  be  false,  and  thereby  committed  perjury. 

In  Com.  V.  Douglas,  supra,  the  allegation  in  the  indictment 
which  the  facts  proven  were  held  insufficient  to  sustain,  is 
incidentally  stated  in  this  language:  ''The  defendant  sub- 
orned the  said  Fanny  Grossman  to  commit  perjury."  In 
my  judgment,  this  charge  covers  the  whole  ground,  and  by 
a  necessary  implication,  includes  all  the  elements  of  the 
crime  of  subornation  of  perjury.  It  may  be  defective  on 
demurrer,  for  not  stating  the  circumstances  of  the  suborna- 
tion in  detail,  including  the  fact  that  the  defendant  knew  or 
believed  that  the  person  solicited  would  willfully  swear 
false,  as  alleged,  so  that  he  might  be  fully  "  informed  of  the 
nature  and  cause  of  the  accusation  against "  him. 

But  an  allegation  that  A  procured  B  to  commit  perjury, 
by  willfully  swearing  that  A  paid  C  one  hundred  dollars  on 
a  certain  occasion,  which  statement  neither  A  nor  B  be- 
lieved to  be  true,  is  comprehensive  enough  to  admit  on  the 
trial  the  proof  of  all  the  details  constituting  the  crime  of 
subornation  of  perjury,  and  is,  therefore,  good  after  ver- 
dict. And  the  evidence  necessary  to  support  the  indict- 
ment in  such  case,  would  include  proof  of  the  fact  that  A 
knew  or  believed  that  the  person  solicited  would  and  did 
willfully  swear  falsely. 

But  the  indictment  in  this  case  goes  further  than  this. 
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For  it  is  distinctly  alleged  that  the  defendant,  when  he 
solicited  Shepered  to  take  this  false  oath,  and  also  when  he 
did  take  it,  knew  that  he  did  not  make  the  application  in 
good  faith,  nor  for  his  own  exclusive  nse  and  benefit,  but 
for  that  of  the  defendant;  and  did  not  intend  to  cultivate 
the  land  or  comply  with  any  of  the  provisions  of  the  timber 
culture  act. 

Now,  if  the  defendant  had  this  knowledge,  or  any  particu- 
lar of  it,  concerning  the  real  purpose  and  intent  of  Shepered, 
when  he  consented  to  and  did  take  this  oath,  he  not  only  had 
reason  to  believe,  but  knew  that  in  taking  it  he  committed 
perjury.  This  allegation  is  the  legal  equivalent  of  the 
statement;  that  counsel  for  the  defendant  insists  should  be 
in  the  indictment.  The  defendant  knew  that  Shepered  knew 
that  the  matter  contained  in  the  affidavit  is  false. 

But  assuming  that  there  is  no  equivalent  allegation  in  the 
indictment,  the  omission  complained  of  is  merely  a  defect 
in  the  statement  of  a  material  averment,  which  the  court 
cannot  fail  to  see,  must  have  been  fully  proven  on  the  trial, 
or  the  verdict  of  guilty  could  not  have  been  found,  and 
therefore  there  is  no  cause  for  the  arrest  of  judgment. 
(Whar.  Crim.  P.  and  P.,  sec.  760.) 

On  the  argument,  a  new  trial  was  also  asked  on  the 
^ound  of  further  evidence  contained  in  an  affidavit  then 
filed,  of  one  of  the  counsel  for  the  defendant,  who  says  that 
on  account  of  a  prior  engagement  he  was  not  able  to  be 
present  at  the  trial,  concerning  a  conversation  or  convers- 
ations he  had  with  Shepered  on  the  subject  of  this  oath. 
They  are  to  the  effect  that  he  did  not  commit  perjury  in 
taking  the  oath,  and  that  he  made  the  application  in  good 
faith. 

With  the  consent  of  the  district  attorney,  the  affidavit  was 
submitted  with  the  motion  for  new  trial. 

This  evidence  is  not  newly  discovered.  It  was  known 
before  the  trial.  But  waiving  that,  it  is  not  calculated  to 
change  the  result. 

It  consists  of  two  general  conclusions,  stated  by  the  wit- 
ness, probably  in  answer  to  interrogatories  that  suggested 
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them — the  one,  that  he  did  not  commit  perjury;  the  other, 
which  is  included  in  the  first,  that  he  acted  in  good  faith. 

They  are  both  utterly  inconsistent  with  and  contradicted 
by  the  specific  facts  testified  to  by  him,  concerning  his  pur- 
pose and  intent  in  making  the  application  and  taking  the 
oath.  The  undoubted  circumstances  of  the  transaction, 
show  beyond  the  power  of  contradiction,  that  he  did  commit 
perjury — that  he  swore  to  what  he  did  not  believe,  and  did 
not  intend  to  perform. 

But  the  defendant  had  the  benefit  of  this  statement  on 
the  trial.  For,  as  has  been  said,  on  the  cross-examination 
Shepered  was  induced  to  say,  that  ''he  did  not  think  he 
swore  falsely,"  because  the  defendant  said  ''it  was  all 
right."  But  on  the  facts  admitted  by  him,  the  jury  were  of 
a  different  opinion;  and  the  question  was  for  them  to  decide 
and  not  Shepered.  As  well  might  the  famous  burglar.  Jack 
Sheppard,  excuse  himself  for  housebreaking,  on  the  plea 
that  be  did  not  think  it  was  burglary,  because  the  receiver 
of  the  stolen  goods  said  "  it  was  all  right" 

The  motion  is  denied,  and  the  defendant  is  directed  to 
appear  for  sentence. 


Ex  Parte  Richard  Eoehler,  Receiyeb. 

CiRouiT  Court,  DisTRicrr  of  Obxgon. 

July  4,  1887. 

1.  LoKO  AND  Shobt  H^uii — CoMPSTiTioN. — The  fact  that  there  is  competi* 

tion  in  the  carriage  of  persons  or  property  to  or  from  a  particular 
place,  is  a  circnmstance  that  jastifies  a  common  carrier,  nnder  section 
4  of  the  interstate  commmerce  act,  to  charge  less  for  a  long  hanl  to  or 
from  said  place  than  a  short  one  inclnded  therein. 

2.  Passes  to  Famiubs  of  Emplotkes. — Section  2  of  the  interstate  commerce 

act,  in  effect,  prohibits  the  giving  of  passes  or  free  carriage  to  par- 
ticular persons,  and  the  exception  allowed  in  section  22,  in  favor  of  offi- 
cers and  employees  of  the  road,  does  not  inclade  the  families  of  such 
persons. 

Before  Deady,  District  Judge. 
Mr.  John  W.  WhaUet/y  for  the  petitioner. 
Petition  for  instructions. 
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Deady,  J.  On  June  25,  1887,  the  receiver  of  the  Oregon 
and  California  Railway  Company  filed  bis  petition  in  this 
court,  asking  for  direction  touching  certain  questions  aris- 
ing in  the  management  of  the  road  under  the  interstate 
commerce  act. 

The  road  is  four  hundred  miles  in  length,  and  lies  wholly 
in  this  state,  between  Portland  and  the  southern  boundary 
thereof;  and  since  January  19,  1885,  it  has  been  operated 
by  the  petitioner  as  receiver  of  this  court. 

It  appears  from  the  petition  the  Oregon  and  California 
road  will  soon  be  connected  with  the  California  and  Oregon 
road,  when  the  two  will  form  a  through  line  between  Port- 
land and  San  Francisco;  that  between  these  points  there  is 
also  water  communication  by  steamers  and  sail  vessels,  that 
carry  passengers  and  freight  at  less  than  the  average  cost  of 
transportation  by  rail  between  said  places  and  all  interven- 
ing stations;  that  the  road  of  the  Oregon  Pacific  Railway 
Company  runs  from  Yaquina  bay  to  Albany  in  this  state^ 
and  there  crosses  the  line  of  the  Oregon  and  California  road, 
from  whence  it  is  being  constructed  to  the  eastward ;  that 
with  the  aid  of  steamboats  on  the  Wallamet  river  it  receives 
a  portion  of  the  freight  which  would  otherwise  be  carried 
on  the  Oregon  and  California  road;  that  the  bulk  of  the 
freight  obtained  by  the  Oregon  Pacific  Railway  Company 
from  the  Wallamet  valley,  is  carried  to  Yaquina  bay  and 
thence  to  San  Francisco,  at  special  rates,  on  the  steamers 
of  the  Oregon  Development  Company,  which  are  apparently 
under  the  same  control  as  the  Oregon  Pacific  road;  that  the 
Canadian  Pacific  road  connects  with  a  line  of  steamers 
running  between  its  western  terminus  and  San  Francisco; 
and  that  to  compete  with  such  all  water  and  rail  and  water 
transportation  between  Portland  and  points  to  the  north 
and  east  of  it,  and  in  the  Wallamet  valley  on  the  one  hand, 
and  San  Francisco  on  the  other,  it  is  necessary  to  make 
corresponding  rates  on  the  Oregon  and  California  road. 

The  petitioner  also  states  that  it  will  be  necessary  for 
him  under  section  6  of  the  interstate  commerce  act,  in  con- 
junction with  those  in  control  of  the  connecting  lines,  to 
make  the  rates  between  Portland  and  San  Francisco;  and 
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in  view  of  these  general  statements  and  many  illastrative 
details  contained  in  the  petition,  he  asks  (I)  whether  under 
the  interstate  commerce  act,  such  rates  can  be  made,  for 
through  travel  and  traffic  as  will  enable  the  Oregon  and 
California  road  to  compete  for  the  same,  at  points  where 
competition  by  water  or  rail  exists,  although  the  rates  for 
the  long  haul  between  Portland  and  San  Francisco  or  inter- 
veuing  points  may  be  less  than  those  for  a  shorter  haul 
in  the  same  direction  between  said  places  or  such  points; 
and  (2),  whether,  in  conjunction  with  the  Northern  Pacific 
Bail  way  Company  or  other  transportation  lines,  the  Oregon 
and  California  road  may  meet  the  competition  of  the  Cana- 
dian Pacific  road  or  other  transportation  lines,  on  transcon- 
tinental business  originating  to  the  north  and  east  of  Port- 
land, although  its  share  of  the  through  rate  may  be  less 
than  the  local  charges  over  the  road  or  its  share  of  the 
through  rate  on  competitive  business  between  Portland  and 
San  Francisco. 

The  petitioner,  also  states  that  it  has  been  customary  to 
issue  passes  to  the  families  of  employees  of  the  road  as 
well  as  the  employees  themselves,  and  that  the  same  have 
been  regarded  as  a  part  of  the  consideration  for  the  services 
of  the  latter,  and  asks  whether  under  section  22  of  the  inter- 
state commerce  act,  he  can  issue  such  passes  over  the  Ore- 
gon and  California  road  to  be  used  on  interstate  travel,  and 
whether  he  can  interchange  the  same  for  passes  of  other 
roads  to  be  used  in  such  travel  by  the  families  of  the 
employees  of  such  other  roads. 

The  interstate  commere  act  applies,  by  its  own  terms, 
**  to  any  common  carrier  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad,  or  partly  by 
railroad  and  partly  by  water,  when  both  are  used  under  a 
common  control,  management  or  arrangement  for  a  continu* 
ous  carriage  or  shipment"  not  "wholly  within  one  state;'* 
and  all  charges  for  any  such  service  ''shall  be  reasonable 
and  just." 

Section  4  of  the  act  provides  "  that  it  shall  be  unlawful 
for  any  common  carrier,  subject  to  the  provisions  of  this  act, 
to  charge  or  receive  any  greater  compensation  in  the  aggre- 
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^ate  for  the  transportation  of  passeDgers,  or  of  like  kind 
of  property,  under  substaniiallt/  similar  circumstances  and 
/conditions,  for  a  shorter  than  for  a  longer  distance  over  the 
«ame  line,  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance;  bat  this  shall  not  be  construed 
^LS  authorizing  any  common  carrier,  within  the  terms  of  this 
Act,  to  charge  and  receive  as  great  compensation  for  a  shorter 
AS  for  a  longer  distance." 

From  Hx  parte  Koehler,  11  Sawy.  37,  it  appears  that 
the  Oregon  and  California  company  was  formed  under  the 
general  incorporation  act  (1862)  of  Oregon,  passed  in  pur- 
suance of  section  2  of  article  9,  of  the  constitution  of  the 
«tate,  which  provides  for  the  formation  of  corporations 
uuder  general  laws  only,  and  reserves  to  the  legislature  the 
power  to  alter,  amend  or  repeal  any  act  passed  in  pursuance 
thereof;  **  but  not  so  as  to  impair  or  destroy  any  vested  cor- 
porate right;"  and  section  36  of  this  corporation  act,  pro- 
vides that  a  railway  corporation,  formed  thereunder,  **  shall 
be  deemed  a  common  carrier;  and  shall  have  power  to  col- 
lect and  receive  such  tolls,  or  freights,  for  transportation  of 
persons  or  property  thereon,  as  it  may  prescribe."  (Or. 
Ijaws,  532. 

From  these  premises,  I  concluded  in  that  case,  that  this 
corporation  has  a  vested  right  to  collect  and  receive  a  rea- 
43onable  compensation  for  the  transportation  of  persons  and 
property  over  its  road,  which  the  legislature  cannot  impair 
or  destroy;  and  that  while  the  legislature  may  prescribe 
rates  of  transportation  which  will  be  presumed  reasonable, 
until  the  contrary  appears,  the  judiciary  are  the  final  judges 
of  what  is  reasonable  or  not,  or  what  *'  impairs  "  the  vested 
right  of  the  corporation  to  have  a  reasonable  compensation 
for  its  services. 

Following  this  conclusion,  I  held  in  the  same  case  that, 
notwithstanding  the  act  of  the  Oregon  legislature  (Ses.  L., 
1885,  p.  39),  called  the  "  Hoult  act,"  prohibiting  the  corpor- 
ation from  charging  a  greater  rate  for  carrying  similar  prop- 
erty for  a  short  haul  than  a  long  one,  in  the  same  direction, 
the  Oregon  and  California  road  might,  for  the  purpose  of 
retaining  and  securing  business,  at  a  point  or  place  where 
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there  are  competing  liDes  of  traosportation,  oharge  less  for 
a^  loDg  haul  than  a  short  ooe,  in  the  same  direction,  so  long 
as  the  charge  for  the  latter  is  reasonable. 

In  the  course  of  the  opinion  it  was  said—'*  I  assume  that 
the  state  has  the  power  to  prevent  a  railway  company  froai 
disorimioatiog  between  persons  and  places  for  the  sake  o£ 
putting  one  up  or  another  down,  or  any  other  reason  than 
the  real  exigencies  of  its  business.  Such  discrimination,  ib 
seems  to  mo,  is  a  wanton  injustice,  and  may  therefore  be 
prohibited.  It  violates  the  fundamental  maxim  sic  uiere  tao  ut 
alienutn  non  laedas,  which  in  effect  forbids  anyone  to  so  use 
his  property  as  to  injure  another.  *  *  *"  But  where 
the  discrimination  is  between  places  only,  and  it  is  th» 
result  of  competition  with  other  lines  or  means  of  transport 
tation,  the  case,  I  think,  is  different.  For  instance,  the  act 
prescribes  a  reasonable  rate  for  carrying  freight  between 
Corvallis  and  Portland,  or  from  either  to  points  intermedin 
ate  thereto.  But  Corvallis  is  on  the  river  and  has  the 
advantage  of  water  transportation  for  some  months  in  the 
year.  The  carriage  of  goods  by  water  usually  costs  less 
than  by  land,  and  as  water-craft  are  allowed  to  carry  at  a  rate 
less  than  the  maximum  fixed  for  the  railway,  they  will  get 
all  the  freight  from  this  point  unless  the  latter  is  allowed  ta 
compete  for  it.  But,  if  to  do  this,  it  must  adopt  the  water 
rule  for  all  the  points  intermediate  between  Portland  and 
Corvallis,  where  there  is  no  such  competition,  it  is  in  effect 
required  to  carry  freight  to  and  from  such  points  at  a  less 
rMe  than  that  which  the  legislature  has  declared  to  be 
reasonable,  or  else  give  up  the  business  at  Corvallis  alto- 
gether. 

If  the  legislature  cannot  require  a  railway  corporation, 
formed  under  the  law  of  the  state,  to  carry  freight  for  noth- 
ing,  or  at  any  less  rate  than  a  reasonable  one,  then  it  neces- 
sarily follows,  that  this  provision  of  the  act  cannot  be  en- 
forced, so  far  as  to  prevent  the  railway  from  competing  with 
the  water-craft  at  Corvallis  and  other  similarly  situated 
points,  even  if  in  so  doing  they  are  compelled  to  charge 
less  for  a  long  haul  than  a  short  one  in  the  same  direction* 

It  is  not  the  fault  or  contrivance  of  the  railway  company  that 
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compels  this  discrimination.  It  is  the  necessary  result  of 
circumstances  altogether  beyond  its  control.  It  is  not  done 
wantonly  for  the  purpose  of  putting  the  one  place  up  or  the 
other  down,  but  only  to  maintain  its  business  against  rival 
and  competing  lines  of  transportation.  In  other  words,  the 
matter,  so  far  as  the  railway  is  concerned,  resolves  itself 
into  a  choice  of  evils.  It  must  either  compete  with  the 
boats  during  the  season  of  water  transportation,  and  carry 
freight  below  what  the  legislature  has  declared  to  be  a  rea- 
sonable rate,  or  abandon  the  field  and  let  its  road  go  to  rust. 
Nor  can  the  shipper  at  the  non-competing  point,  or  over  the 
short  haul,  complain,  so  long  as  his  goods  are  carried  at  a 
reasonable  rate.  It  is  not  the  fault  of  the  railway  that  the 
shipper  who  does  business  at  a  competing  point,  has  the 
advantage  of  him.  It  is  a  natural  advantage  to  which  he 
must  submit  unless  the  legislature  will  undertake  to  equal* 
ifise  the  matter  by  prohibiting  the  carriage  of  goods  by  water 
for  a  less  rate  than  by  rail;  and  when  this  is  done,  the  ine- 
qualities of  distance,  as  well  as  place,  may  also  be  overcome 
by  requiring  goods  to  pay  the  same  rate  over  a  short  haul 
as  a  long  one. 

This  opinion  has  been  before  the  world  for  more  than  two 
years,  and  on  account  of  the  importance  of  the  subject,  has 
attracted  some  attention,  but  so  far  as  I  am  aware  it  has 
received  no  unfavorable  criticism.  And  time  and  reflection 
have  fully  satisfied  me  of  the  correctness  of  the  ruling. 

In  Ike  parte  Koehler,  11  Sawy.  191,  I  had  occasion  to 
consider  this  subject  again,  on  account  of  the  competition 
at  Corvallis  with  the  Oregon  ^Pacific  Bailway  Company  run- 
ning in  connection  with  the  steamers  of  the  Oregon  Devel- 
opment Company  for  freight  destined  to  and  from  San  Fran- 
cisco, in  which  the  receiver  was  instructed  to  make  rates 
that  would  enable  the  Oregon  and  California  road  to  com- 
pete for  freight  with  the  Oregon  Pacific  Company  at  Cor- 
vidlis. 

At  common  law  a  carrier  has  a  right  to  charge  less  for  a 
long  haul  than  a  short  one  in  the  same  direction,  but  the 
i«te  for  the  short  haul  must  be  reasonable. 

In  A.  T.  and  S.  By.  v.  D.  and  0.  By.,  110  U.  S.  683,  the 
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sapreme  court  held  that  the  former  could  not  be  required 
to  carry  freight  over  its  road  from  Kansas  City  to  Pueblo, 
Colorado,  for  the  latter,  at  the  same  rate  it  obtained  on  a 
division  of  through  rates  among  combined  companies,  of 
which  it  w^as  one,  on  a  through  line  from  Kansas  to  Denver, 
the  latter  being  a  competitive  point  for  the  business  to  and 
from  the  Missouri  river,  while  Pueblo  is  not.  And  this 
conclusion  was  reached  notwithstanding  the  constitution  of 
Colorado  (Sec.  6,  Art.  15)  prescribes — "All  individuals, 
associations  and  corporations  shall  Lave  equal  rights  to  have 
persons  and  property  transported  over  any  railroad  in  this 
state,  and  no  undue  or  unreasonable  discrimination  shall  be 
made  in  charges  or  facilities  for  transportation  of  freight 
or  passengers  within  the  state." 

The  judgment  of  the  court  is  authority,  then,  for  this 
proposition:  Two  of  more  corporations,  in  order  to  meet 
competition,  may  form  a  through  line  and  charge  through 
rates  for  transportation  thereon,  which  may  be  less  than  the 
sum  of  the  local  rates  of  the  several  roads  constituting  the 
line;  and  the  portion  of  the  through  rate  received  by  each 
corporation  may  be  less  than  the  local  rate  charged  by  said 
corporation  for  carrying  freight  over  the  whole  length  of 
its  road. 

The  interstate  commerce  act  is  intended,  among  other 
things,  to  prevent  discrimination  between  long  and  short 
hauls,  except  where  they  are  made  under  substantially  dis- 
similar circumstances  and  conditions.  In  my  judgment, 
congress,  in  limiting  the  prohibition  contained  in  section  i 
of  the  act  against  discriminating  charges  between  long  and 
short  hauls,  to  cases  where  such  hauls  are  made  "under 
substantially  similar  circumstances  and  conditions,"  has 
recognized  the  rule  laid  down  in  JSx  parte  KoeJder  as  a 
proper  one. 

Freight  carried  to  or  from  a  competitive  point,  is 
always  carried  under  "substantially  cfissimilar  circum- 
stances and  conditions  '*  from  that  carried  to  or  from  non- 
competitive points. 

In  the  latter  case  the  railway  makes  its  own  rates,  and 

ere  is  no  good  reason  why  it  should  be  allowed  to  charge 
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less  for  a  long  haul  than  a  short  one.  When  each  haul  is 
made  from  or  to  a  non-competitive  point,  the  effect  of  such 
discrimination  is  to  build  up  one  place  at  the  expense  of 
the  other.  Such  action  is  willfully  unjust,  and  has  no  jasti- 
fication  or  excuse  in  the  exigencies  or  conditions  of  the 
business  of  the  corporation. 

In  the  former  case  the  circumstances  are  altogether  dif- 
ferent. The  power  of  the  corporation  to  make  a  rate  is 
limited  by  the  necessities  of  the  situation.  Competition 
controls  the  charge.  It  must  take  what  it  can  get,  or,  as  was 
said  in  Ex  parte  Koehler — "  abandon  the  field,  and  let  its 
road  go  to  rust." 

Competition  may  not  be  the  only  circumstance  that 
makes  the  condition  under  which  a  long  and  a  short  haul 
are  performed  substantially  dissimilar.  But  certainly  it 
is  the  most  obvious  and  effective  one;  and  must  have 
been  in  the  contemplation  of  congress  in  the  passage  of 
the  act. 

Section  6  of  the  act  of  July  1,  1862  (12  Stats.  489),  incor- 
porating the  Union  Pacific,  provides  that  the  United  States 
shall  have  the  preference  in  the  use  of  the  road  of  the  cor- 
poration, for  the  transportation  of  mails,  troops,  and  muni- 
tions of  war,  **  at  fair  and  reasonable  rates  of  compensation, 
not  to  exceed  the  amount  paid  by  private  parties /or  the  same 
hind  of  service.^' 

In  the  Union  Pacific  Railway  Company  v.  United  States, 
104  U.  S.,  662  and  117  U.  S.  355,  a  question  arose  under 
this  section,  as  to  what  compensation  the  corporation  was 
entitled  to  receive  for  transporting  persons  connected  with 
the  postal  and  military  service  of  the  govern  men  t,  over  the 
line  of  its  road,  when  it  appeared  from  the  finding  of  the 
court  of  claims,  that  the  uniform  rate  of  the  Union  Pacific, 
for  carrying  passengers  over  its  road,  between  Council  Bluffs 
and  Ogden,  on  tickets  purchased  at  either  of  these  points, 
was  seventy-eight  dollars  and  fifty  cents;  but  by  contract 
with  connecting  railway  corporations,  passengers  were  car- 
ried on  through  tickets  from  New  York  to  San  Francisco  at 
reduced  rates,  of  which  the  Union  Pacific  received  as  its 
proportion,  fifty-four  dollars  a  passenger.     (117  U.  S.  362.) 
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Ab  stated  by  the  court  (117  U.  S.  363),  ''The  contention 
of  the  United  States  is,  that  local  passeng^s  carried  on  its 
.account  between  Council  Bluffs  and  Ogden,  shall  be  carried 
on  the  same  rates  as  are  charged  for  through  passengers 
passing  between  these  points,  as  part  of  a  joorney  over  a 
whole  line,  although  a  difference  is  made  in  respect  to  all 
other  persons." 

The  question  was  decided  in  favor  of  tibe  corporation ;  the 
court  holding,  in  the  language  of  the  syllabus  (117  U.  S. 
365) :  '*  The  service  rendered  by  a  railway  company  in  trans- 
porting a  local  passenger  from  one  point  on  its  line  to  an- 
other, is  not  identical  with  the  service  rendered  in  transpoci- 
ing  a  through  passenger  over  the  same  rails." 

The  decision  of  the  supreme  court  in  these  two  cases  ace 
quite  recent  (1881,  1883  and  1886),  and  were  doubtless 
present  in  the  mind  of  congress  at  the  passage  of  the  inter- 
.state  commerce  act.  In  effect,  they  both  hold  that  a  short 
haul  without  competition,  is  not  ''a  like  service,''  or  a  ser- 
vice performed  under  *' similar  circumstances  and  con- 
ditions," with  a  long  one  subject  to  competition — and  that 
the  circumstances  in  such  case  are  so  dissimilar  as  to  warrant 
discrimination  or  a  less  rate  over  the  long  haul  than  the 
short  one. 

Section  90  of  the  English  railway  act  of  1846  (8  and  9 
Vic.  ch.  20),  requires  equality  of  rates  for  the  passage  of 
goods  "passing  only  over  the  same  portion  of  the  line  of 
said  railway  under  tfhe  same  circumstances.^^ 

In  DeftwUby  Main  Colliery  Co.  v.  M.  S.  (t  L,  Bailtoay  (7o., 
L.  B.,  10  H.  of  L.,  97;  8.  C,  26  Am.  and  Eng.  By.  cases, 
293,  it  was  held,  in  an  action  against  the  defendant  for  over- 
charges, made  in  violation  of  the  act,  in  carrying  coals  from 
a  group  of  collieries  situate  at  different  points  along  the 
line  of  its  road,  at  a  uniform  rate,  that  the  act  only  applied 
to  goods  passing  between  the  same  termini  and  over  no 
other  part  of  the  line;  and  that  inequality  of  rate,  where 
unequal  distances  are  traversed,  does  not  constitute  a  prefer- 
ence contrary  to  the  act.  In  other  words,  the  court  held 
that  two  tons  of  coal,  passing  over  the  road  of  the  defend- 
ant between  B  and  G,  did  not  pass  over  such  portion  of  its 
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line  '^xiDder  the  same  circiimstaQoes,"  if  one  of  them  also 
passed  over  that  portion  of  the  road  between  A  and  B,  and 
therefore  the  defendant  was  not  guilty  of  an  infraction  of 
the  act,  when  it  charged  no  more  for  carrying  a  ton  of  coal 
from  A  to  the  point  C,  than  it  did  from  B  to  such  point. 

But  under  the  interstate  commerce  act,  mere  difference 
in  distance  is  not  such  a  circnmstance  as  will  justify  a 
greater,  or  even  an  equal  charge,  for  a  short  haul,  than  a 
long  one.  Yet  congress  must  have  contemplated  that  there 
might  be  such  a  difference  in  the  circumstances  attending 
a  long  amd  a  short  haul,  as  would  justify  such  charge — as 
would  make  it  necessary  for  a  railway  corporation  in  the 
retention  and  acquisition  of  the  business  for  which  it  is 
constructed  and  operated,  to  charge  less  for  a  long  haul 
than  a  short  one.  Congress  never  intended  to  make  of  this 
act  a  Procrustean  bed,  in  which  the  conduct  of  the  business 
of  all  the  roads  engaged  in  interstate  commerce,  shall  be 
made  to  conform  to  one  arbitrary  rule  without  reference  to 
the  probable  and  even  unavoidable  difference  in  the  condi- 
tions and  circumstances  under  which  it  must  be  transacted. 
And,  as  I  have  said,  in  my  judgment,  competition  between 
the  termini  of  a  long  haul,  is  the  most  obvious  and  effective 
circumstance  that  justifies  a  railway  in  making  a  rate  below 
what  it  might  reasonably,  and  does,  chaise,  where  there  is 
no  competition.  The  places,  between  which  competiiioti  in 
transportation  exists,  between  water  craft  and  railways,  or 
even  the  latter,  always  will  and  must  send  and  receive  freight 
At  lower  rates  than  others  not  so  favored.  This  is  the  result 
of  natural  advantage,  supplemented  often  by  exceptional 
sagacity  and  enterprise,  and  it  would  be  folly  in  the  legisla- 
ture to  prevent  it,  if  it  could. 

As  long  as  people  and  places  differ  so  widely  in  capabil- 
ities and  facilities,  social  or  business  equality  is  impossible. 
Society  can  do  no  more  than  to  give  each  one  an  even 
«hance  and  a  fair  show  to  make  the  most  of  his  or  its  oppor- 
tunities,  and  leave  the  result  to  circumstances  over  which 
it  has  little  if  any  direct  control. 

The  third  question  propounded  by  the  receiver  is  easily 
Answered. 
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Seotion  2  of  the  act,  by  prohibiting  any  carrier  sabjeci 
thereto,  from  charging  any  one  person  *'  a  greater  or  less  com* 
pensation  for  any  service  "  rendered  in  the  transportation 
of  persons  or  property  subject  to  the  act,  than  it  does  any 
other  person  for  **  a  like  and  contemporary  service,"  '* under 
substantially  similar  cironmstances  and  conditions,"  in  effect 
•prohibits  the  issuing  of  passes  or  the  carrying  of  any  per- 
son free  of  charge,  so  long  as  the  same  privilege  is  denied 
to  any  other  person  ''under  substantially  similar  circum- 
stances and  conditions."  Now,  it  maybe  said,  and  with 
much  plausibility,  that  the  wife  or  minor  child  of  an  em- 
ployee sustains  a  different  relation  to  the  emj^ojer  from 
that  of  the  public  generally;  and  that  therefore  the  carriage 
of  such  a  person  on  a  pass  or  free  of  charge,  is  a  service 
rendered  by  the  carriers  under  ''  substantially  dissimilar 
circumstances  and  conditions,"  from  that  rendered  to  any 
other  person,  not  belonging  to  the  family  of  an  employee. 

But  section  22  of  the  act  contains  some  specific  excep- 
tions to  the  operation  of  section  2.  Among  them  is  thisr 
"Nothing  in  this  act  shall  be  construed  to  prevent  railroads 
from  giving  free  carriage  to  their  own  officers  and  employees^ 
or  to  prevent  the  principal  officers  of  any  railroad  company,, 
or  companies,  from  exchanging  passes  or  tickets  with  other 
railroad  companies  for  their  officers  and  employees." 

The  language  of  the  exception  is  explicit.  There  is  no 
room  for  interpretation  or  construction.  The  words  cannot 
be  made  to  include  the  "family"  of  an  employee,  without 
violence  to  the  apparent  purpose  of  the  legislature.  In 
effect,  the  exception  declares,  that  the  "circumstance"  of  a 
person  being  the  employee  of  a  railway  corporation  is  suffi- 
cient to  justify  the  latter  in  carrying  him  free  of  charge,, 
but  not  his  wife  or  children.  The  exception  takes  the  sub- 
ject of  free  carriage  on  account  of  any  person's  employment 
by  a  railway  corporation,  out  of  the  question  of  "  similar  cir- 
cumstances and  conditions,"  as  provided  in  section  2,  and 
declares  that  the  person  so  employed  may  be  carried  on  that 
account,  without  reference  to  any  other  circumstance  or 
condition,  and  by  a  necessary  implication,  no  one  else. 

Doubtless,  it  would  be  expedient  to  include  the  immediate 
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family — the  wife  and  minor  children — of  the  employee  in 
this  exception.  By  this  means  the  corporation  might,  with- 
oat  material  cost  to  itself,  or  prejadice  or  injastice  to  any 
one,  augment,  in  a  graceful  way,  the  compensation  and  con- 
venience of  faithful  servants. 

But  the  remedy,  if  any,  is  with  congress,  and  not  the 
courts. 

The  receiver  is  instructed  that  he  is  authorized  to  make  a 
less  rate  for  a  long  haul  than  a  short  one  in  conjunction  with 
connecting  lines  or  otherwise,  whenever,  by  reason  of  com- 
petition with  other  lines  or  means  of  transportation,  the 
same  is  necessary  to  enable  the  Oregon  and  California  road 
to  retain  or  acquire  business;  and  that  he  is  not  authorized 
to  give  passes  over  his  road  to  any  member  of  the  family  of 
an  employee  thereof,  for  the  purpose  or  in  connection  with 
interstate  travel. 


The  Governor  Newell — James  Cox,  Libelant. 

dibtbiot  coubt,  district  of  obeaon. 

July  7,  1887. 

1.  Libel  fob  Mabtsb's  Waobs— Countbb  Claim  fob  Damaoxs.— The  bal- 
ance of  wages  decreed  on  the  admission  in  the  pleadings  and  the  counter 
claim  for  damages  re.iolting  from  an  injury  to  the  boat  while  in  libelant's- 
charge,  by  a  collision  with  the  steamer  Oregon,  found  not  proyen. 

Before  Deady,  District  Judge. 

Mr,  Edward  N.  Deady,  for  the  libelant. 

Mr,  Seneca  Smith,  for  the  claimant. 

Deady,  J.  The  libelant,  a  duly  licensed  pilot,  brings  this 
suit  against  the  Governor  Newell,  a  stern-wheel  steamboat,, 
plying  on  the  lower  Columbia  river,  to  recover  wages  for  his 
services  as  pilot  and  master  thereon,  from  October  6,  1886, 
to  and  including  January  30,  1887,  at  the  rate  of  one  hun* 
dred  dollars  per  month — claiming  that  there  is  due  him  on 
that  account  the  sum  of  two  hundred  and  sixty  dollars. 
The  answer  of  the  claimant,  John  C.  Trnllinger,  admits  the 
employment  and  service,  and  that  the  libelant's  wages  in  all 
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amount  to  three  hundred  and  eighty-three  dollars  and  thirty- 
three  cents,  of  which  it  is  alleged  one  hundred  and  seTenty 
dollars  has  been  paid  him.  He  then  sets  up  a  counter  claim 
for  two  hundred  and  fifty-four  dollars  and  ninety-five  cents 
damages,  sustained  by  an  injury  to  the  boat,  caused,  as  it 
is  alleged,  by  the  misconduct  of  the  libelant.  From  the 
evidence  it  appears  that  on  Sunday,  January  30,  1887,  the 
Governor  Newell  was  engaged  in  towing  a  ship  from  Brook- 
field  to  Astoria,  under  the  charge  oi  the  libelant  as  pilot 
and  master, — ^the  claimant  being  on  board;  that  the  weather 
became  very  rough,  with  a  strong  head  wind,  so  that  the 
boat  and  ship,  which  were  alongside,  bumped  together  until 
it  was  thought  advisable  to  drop  the  latter  at  Pillar  rock,  a 
point  abont  sixteen  miles  above  Astoria,  where  she  oasi 
anchor,  while  the  former  proceeded  to  the  dock  at  the  upper 
end  of  Hume's  cannery,  and  tied  up  there. 

At  this  time  the  claimant  and  libelant  expected  the  boat 
to  return  to  the  ship  in  the  morning  and  tow  her  down  to 
Astoria,  on  the  early  ebb  tide,  which  commenced  to  run  at 
Astoria  soon  after  high  water,  or  at  5K)4  a.m.,  to  do  which 
it  would  be  desirable  to  start  up  an  hoar  or  two  sooner  on 
the  last  of  the  flood. 

On  leaving  the  boat  at  the  dock,  the  claimant  directed  the 
libelant  to  go  down  to  Kinney's  dock,  at  the  lower  end  of 
Astoria,  "when  the  wind  dies  down  a  little,'*  and  take  on 
some  wood,  so  as  to  be  ready  to  go  up  the  river  after  the 
ship  in  the  morning.  The  claimant's  son  was  usually  serv- 
ing on  the  boat  as  mate,  and  on  this  day  was  also  acting  as 
fireman;  but  when  the  boat  made  the  dock,  he  went  home, 
and  on  account  of  some  injury  to  his  house,  caused  by  the 
storm,  he  did  not  return  that  day.  All  this  occurred  in  the 
forenoon,  and  about  two  o'clock  in  the  afternoon  the  libelant 
took  the  boat  down  to  Kinney's  dock  and  took  on  wood-* 
the  crew  consisting  of  himself,  the  engineer  and  two  deck* 
hands,  one  of  whom  acted  as  fireman.  On  the  way  back  to 
her  berth,  the  rudders  of  the  Newell  fouled,  and  she  got 
into  the  trough  of  the  sea  and  drifted  up  stream,  with  the 
wind  and  tide,  about  one  hundred  feet  outside  the  wharves^ 
The  libelant  directed  one  of  the  men  below  to  clear  the 


JDist  Or.]    GovEBNcm  Kewbll— Cox,  Libelant.  489 

1887.]  Opinion  of  the  Gonrt-— Beady,  J. 

ffudd^ra,  bat  he  did  not  succeed;  and  in  the  meantime  the 
iormer  kept  backing  and  going  ahead,  as  occasion  requited, 
io  keep  the  boat  in  the  proper  coarse — ^from  drifting  into 
Ahe  wharves  or  going  too  far  out  into  the  stream.  It  was 
noteafe,  if  possible,  io  make  the  Newell's  berth  until  her 
rudders  were  cleared,  and  so  she  was  allowed  to  drift  pagfc 
Hume's  cannery  antil  she  came  opposite  the  «crew  steam- 
ship Oregon,  lying  alongside  of  her  dock,  bow  op  stream, 
swhen  she  backed  in  40  far  as  to  collide  with  the  stern  of  the 
steamship  on  her  starboard  quarter,  just  abaft  the  engine, 
jmd  stove  in  her  hull  above  the  water  line,  cut  into  the  roof, 
bent  the  eccentric  rods,  and  carried  away  the  cross-piece 
ihat  connects  the  timbers  on  which  the  wheel  rests. 

As  soon  as  the  boat  struck  the  Oregon  her  bow  swung 
round  with  the  current  until  she  lay  alongside  the  steamer, 
where  she  was  made  fast  until  her  rudders  were  freed,  when 
fihe  was  taken  to  her  dock,  which  was  sheltered  by  reason 
of  being  inshore  from  the  wharves  immediately  below  it. 

The  libelant  testified  that^  finding  there  was  no  danger  of 
her  sinking,  he  went  ashore,  leaving  the  engineer  on  board; 
that  he  went  back  at  10  p.m.,  and  again  at  5  in  the  morning, 
expecting  to  go  up  the  river  and  tow  the  ship  down,  when 
he  met  the  engineer  on  board,  who  said  the  claimant  had 
been  there  and  said  the  Newell  should  not  go  out  until  she 
was  repaired,  and  also  accused  the  libelant  of  purposely 
attempting  to  sink  her,  in  the  interest  or  at  the  instance  of 
the  Oregon  Railway  and  Navigation  company — a  strong 
corporation,  also  engaged  in  towing  on  the  river — where- 
upon the  libelant  left  the  boat  and  went  ashore,  where  be 
afterwards  met  the  claimant,  who  repeated  the  accusation 
substantially,  and  soon  after,  when  the  libelant  demanded 
the  wages  due  him,  said  he  owed  him  nothing. 

In  this  counter  claim  for  damages  it  appears  that  an 
injury  to  the  stem  of  the  boat  is  included;  but  this  eould 
not  have  been  the  result  of  the  collision  with  the  Oregon, 
and  was  probably  caused  by  the  chafing  and  bumping  be- 
tween the  boat  and  the  ship  wliile  the  latter  was  being 
tawed  down  the  river  in  the  morning.  A  ship  carpenter 
testifies  that  he  examined  the  boat  soon  after  the  accident. 
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aod  estimated  the  cost  of  patting  her  in  good  condition  at 
one  hnodred  and  fifty  dollars,  withont  considering  the  stem, 
to  which  his  attention  was  oot  called;  but  it  does  not  appear 
explicitly  whether  this  estimate  was  based  on  repairing  the 
injuries  caused  by  the  collision  only,  or  patting  the  boat  in 
good  repair  generally.  The  fact  appears  to  be  that  the  boat 
was  repaired  at  a  cost  not  to  exceed  fifty  or  sixty  dollars^ 
suflSciently  for  ordinary  nse. 

The  harden  of  proof  is  on  the  claimant  to  establish  this 
counter  claim. 

Tiie  only  question  in  the  case  is  whether  the  libelant  was 
gnilty  of  misconduct  in  taking  the  boat  down  to  Kinney's 
dock  for  wood,  when  and  as  he  did,  or  in  the  management 
of  her  while  so  engaged. 

And  first,  it  is  contended  that  the  libelant  did  wrong  in 
taking  the  boat  from  the  dock,  in  the  state  of  the  weather, 
because  he  was  directed  not  to  do  so  by  the  claimant.  Bat 
the  fact  is,  according  to  the  express  admission  of  the  claim* 
ant  on  cross-examination,  he  did  not  forbid  the  libelant  ab- 
solutely from  taking  the  boat  out,  but  rather  the  contrary, 
for  he  suid,  go  down  and  get  wood  as  soon  ''as  the  wind 
dies  down  a  little.'* 

Take  this  remark  in  connection  with  the  circumstances 
well  known  to  both  libelant  and  claimant,  that  the  boat 
needed  wood,  and  that  it  was  desirable  to  start  up  the  river 
the  next  morning  near  4  o'clock,  on  the  last  of  the  flood  tide, 
so  as  to  bring  the  ship  down  on  the  ebb,  and  there  is  im- 
plied an  expectation  and  understanding  that  the  wood  would 
be  obtained  that  day,  but  as  there  was  plenty  of  time,  the 
libelant  had  better  wait  until  the  wind  abated  "a  little," 
which  he  did,  according  to  his  judgment. 

Neither  was  there  any  impropriety  in  the  libelant's  going 
for  the  wood  when  and  as  he  did.  The  engineer  said  he 
was  ready.  There  were  two  hands  on  board  with  nothing 
to  do  but  to  assist  the  engineer  and  help  make  the  landing. 
The  boat  went  down  to  the  dock  and  got  the  wood  without 
any  difficulty.  E.  P.  Parker,  a  licensed  pilot  and  engineer, 
was  on  the  dock,  and  being  desirous  of  meeting  the  steam- 
boat Telephone,  which  was  then  approaching  the  landing 
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from  Portland,  preferred  to  ride  up  in  the  pilot  house  of  - 
the  Newell,  to  walking  up  the  street;  all  of  which  argues 
that  there  was  no  udusuhI  danger  at  the  time  from  the  ele- 
ments in  removing  the  boat;  nor,  as  a  matter  of  fact,  did 
any  injury  result  to  the  boat  from  either  the  wind  or 
waves. 

The  rudders  becoming  foul — for  which  no  one  blames  the 
libelant — as  the  Newell  left  the  Kinney  dock,  she  was  un- 
manageable, and  the  only  thing  to  do,  so  far  as  appears, 
was  to  let  her  drift  broadside  up  the  stream  with  the  wind 
and  tide,  keeping  her  as  near  the  shore  or  line  of  the  wharves 
as  was  prudent,  by  backing  and  going  ahead,  as  occasion 
required,  until  the  rudders  were  cleared,  or  an  anchor  cast, 
or  something  found  to  make  fast  to. 

In  my  judgment  the  misconduct  occurred  when  the  Newell 
came  abreast  of  the  stern  of  the  Oregon,  This  the  libelant 
acknowledges  and  says  it  was  the  fault  of  the  engineer,  in 
not  going  ahead  on  his  engine  when  ordered  to,  but  con- 
tinued backing  until  the  collision  occurred.  Parker  corrob- 
orates this  statement  strongly,  and  there  is  nothing  in  the 
evidence  to  the  contrary.  The  engineer,  who  remained  in 
the  employ  of  the  claimant,  is  not  produced  as  a  witness, 
nor  his  absence  accounted  for.  The  only  inference  is,  that 
his  testimony  would  not  be  serviceable  to  the  claimant  on 
this  point. 

In  support  of  the  theory  that  the  injury  to  the  boat  was 
in  some  way  the  result  of  the  libelant's  misconduct  or  in- 
competence, either  in  taking  the  boat  out  as  he  did,  or 
managing  her  afterwards,  testimony  was  introduced  tending 
to  show  that  he  was  drunk  on  this  occasion,  and  the  claim- 
ant even  testified  that  he  and  his  son  were  both  in  the 
habit  of  getting  drunk,  so  that  they  were  unfit  to  make  con- 
tracts for  the  boat;  but  he  trusted  them  with  her  on  the 
theory  that  they  wouldn't  both  get  drunk  at  the  same  time. 
But  the  evidence  against  the  libelant  on  this  point,  at  least 
on  this  occasion,  is  very  weak,  and  is  more  than  overcome 
by  the  evidence  to  the  contrary.  And  even  if  he  was  drunk, 
be  is  not  responsible  for  the  engineer's  failure  to  obey  the 
signal  to  go  ahead. 
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This  case,  after  being  cleared  of  the  cloud  of  immaterial 
ciioamstanoeB  with  which  the  claimant  has  sought  to  envel* 
ope  itj  turns  on  the  single  question,  **  Who  is  to  blame  for 
backing  the  Newell  into  the  Oregon?"  If  the  libelant  did 
not  give  a  timely  order  to  go  ahead,  he  is  to  blame,  whether 
drunk  or  sober;  but  if  he  did  give  such  order  and  the 
engineer  failed  to  obey  it,  then  the  latter  is  to  blame. 

The  libelant  and  Parker  both  swear  positively  that  the 
signal  was  given  to  go  ahead  and  that  the  engineer  failed  ta 
obey  it.  The  claimant  has  introduced  no  evidence  on  the 
pointy  and,  what  is  more,  has  failed  to  produce  the  engineer 
or  account  for  his  absence. 

On  this  evidence  there  can  be  but  one  answer  to  the  ques- 
tion.    The  libelant  is  not  to  blame. 

This  disposes  of  the  counter-claim.  It  is  not  likely  thai 
it  would  ever  have  been  made  but  for  the  claimant's  rash 
and  apparently  unfounded  suspicion  that  an  attempt  had 
been  purposely  made  to  sink  his  little  boat  in  the  interest  of 
his  powerful  rival,  so  as  to  get  her  out  of  the  towing 
business. 

The  testimony  of  the  libelant  shows  that  he  was  paid  one 
hundred  and  forty  dollars — twenty  dollars  twice  in  November 
and  one  hundred  dollars  in  January — from  which  it  follows 
that  there  is  due  him  only  two  hundred  and  forty-three  doUara 
and  thirty-three  cents,  instead  of  two  hundred  and  sixty,  as 
alleged  in  the  libel.  The  claimant  swears  that  he  paid  him 
thirty  dollars  additional,  at  his  house,  which  the  libelant 
flatly  denies.  The  libelant  had  a  current  memorandum  of 
moneys  received,  which  he  produced  and  submitted  to  coun* 
sel.  The  claimant,  although  a  man  of  business  habits,  and 
engaged  in  business  affairs,  and  although  it  appears  from 
the  evidence  that  he  keeps  an  office  where  the  affairs  of  this 
boat  are  reported  and  kept  an  account  of,  did  not  produce 
any  memorandum  or  entry  in  support  of  his  statement. 
Under  these  circumstances,  the  burden  of  proof  being  on 
him  to  establish  the  payment,  I  must  conclude  that  he 
is  mistaken  as  to  the  payment  of  the  thirty  dollars. 

In  conclusion,  I  find  that  the  libelant  was  not  guilty  of 
misconduct  as  pilot  and  master  of  the  Governor  Newell,  and 
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thai;  the  claimant  is  not  entitled  to  recover  off  him  anj 
damage  for  the  injury  occurring  to  said  boat  on  January  30, 
1887;  and  that  at  and  before  the  commencement  of  this  suit 
the  claimant  was  indebted  to  the  libelant  in  a  balance  of 
two  hundred  and  forty-three  dollars  and  thirty-three  cents^ 
for  services  as  pilot  and  master  of  said  boat,  which,  by  the 
law  of  this  state  (Ses.  L.,  1876,  p.  9),  is  a  lien  thereon^ 
for  which  sum,  together  with  six  months'  interest  thereon 
(eight  dollars  and  seventy-three  cents),  in  all  two  hundred 
and  fifty-two  dollars  and  six  cents,  the  libelant  is  entitled  to 
a. decree;  and  it  is  so  ordered. 


William   T.  Coleman  et  al.  v.  Samuel  Elmore  ani> 
Qeorge  Flavel. 

CiRourr  CouBT,  District  of  Obeoon. 

July  13,  1887. 

1.  CouNTEB  Claim — Jonrr  Gausb  of  Action. — A  cause  of  action  arising  on 
the  liability,  promise  or  undertaking  of  a  partnership  is  a  joint  one  only; 
and  under  section  72  of  the  code  of  ciyil  procedure,  in  an  action  thereon 
against  the  members  of  the  firm,  one  of  the  defendants  cannot  maintain 
a  counter  claim  arising  on  a  cause  of  action  existing  in  his  own  fayor. 

Before  Deadt,  District  Judge. 

Mr.  C.  W.  Fulton,  for  the  plaintiffs. 

Mr.  Robert  L.  McKee,  and  Mr.  Qeorge  W.  Yocum,  for  the 
defendants. 

Deady,  J.  This  action  is  brought  by  William  T.  Cole- 
man, S.  F.  Johnson,  Richard  Delafield  and  C.  C.  Coleman, 
citizens  of  California,  and  partners  doing  business  at  San 
Francisco,  in  said  state,  under  the  firm  name  of  William  T. 
Coleman  &  Co.,  to  recover  from  the  defendants,  citizens  of 
Oregon,  the  sum  of  two  thousand  one  hundred  and  sixty-six 
dollars  and  fourteen  cents,  with  interest  at  the  rate  of  eight 
per  centum  per  annum  from  January  6,  18^6,  the  same  being 
a  balance  due  the  plaintiffs  on  account  of  goods,  wares  and 
merchandise  sold  and  delivered  to  the  defendants,  as  part- 
nerSi    doing  business  at  Astoria,  Oregon,  under  the  firm 
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name  of  Flavel  &  Elmore,  between  December  4,  1885,  and 
January  6,  1886. 

The  defendants,  by  their  joint  answer,  admit  a  balance  of 
one  thousand  nine  hundred  and  seventy-six  dollars  and 
seventy-eight  cents  due  the  plaintiffs  on  account  of  goods 
sold  and  delivered  to  them,  between  the  dates  aforesaid,  and 
no  more;  and  deny  that  they  are  indebted  to  the  plaintifb 
in  any  sum  for  interest  on  such  balance. 

The  defendant  Elmore,  also  files  a  separate  answer,  in 
which  he  pleads  a  counter  claim  for  nine  thousand  four 
hundred  and  twelve  dollars  and  fifty-three  cents  due  him 
from  the  plaintiffs  on  account  of  sundry  dealings  and  trans- 
actions between  him  and  them  in  the  years  1883-4-5,  and 
prior  to  the  sale  and  delivery  of  said  merchandise. 

To  this  answer  the  plaintiffs  demur,  for  that  (1)  ''it  does 
not  state  any  facts  which  constitute  a  defense  to  this  action;^' 
(2)  the  matter  alleged  therein  does  not  constitute  a  counter 
claim  {o  the  action. 

The  code  of  civil  procedure  provides  (section  71)  that  an 
answer  may  contain  ''a  statement  of  any  new  matter  con- 
stituting a  counter  claim,"  which  claim  (section  72)  ''mast 
be  one  existing  in  favor  of  a  defendant,  and  against  a  plain- 
tiff, between  whom  a  several  judgment  might  be  had  in  the 
action."  The  first  cause  of  demurrer  is  immaterial.  This 
matter  is  not  pleaded  as  a  defense  to  the  action,  but  a  coun- 
ter claim — a  claim  which  admits  the  case  made  in  the  com- 
plaint, but  asks  that  a  judgment  be  given  for  the  defendant 
on  the  cause  of  action  set  forth  therein,  after  deducting 
therefrom  the  amount  of  the  plaintiffs'  claim. 

This  action  arises  on  a  contract,  and  the  counter  claim 
states  a  cause  of  action  arising  on  a  contract.  The  only 
question  then  for  consideration  is,  can  a  separate  judgment 
be  given  in  this  actiou  between  Elmore  and  the  plaintiffs? 
When  the  cause  of  action  stated  in  the  complaint  is  in  its 
nature  joint  and  several,  as  one  arising  on  a  promise  by  two 
or  more  persons,  in  this  form — we  or  either  of  us— a  several 
judgment  may  be  given  between  either  of  the  defendants 
and  the  plaintiffs. 

But  where  the  cause  of  action  is  joint  and  not  several,  a 
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several  judgment  oaanot  be  given  between  any  of  the  defend- 
ants and  the  plaintiffs,  or  either  of  them.  {Howard  v.  Shores^ 
20Cal.  287;  Kingy.Wiae,  43  Cal.  635;  Pom.  R.  and  K.,  sec. 
761.) 

A  debt  due  to  or  from  a  partnership,  is  due  to  or  from 
the  members  thereof  jointly  and  not  severally;  and  therefore 
in  an  action  to  recover  the  same,  there  cannot  be  a  several 
judgment  between  any  of  the  parties  thereto.  For  this 
reason,  in  an  action  against  the  members  of  a  firm  on  a  firm 
liability,  promise  or  undertaking,  neither  of  them  can  main- 
tain a  counter  claim  on  a  cause  of  action  existing  in  his  own 
favor. 

This  is  such  a  simple  matter  that  it  seems  like  a  waste  of 
words  to  do  more  than  state  the  proposition.  But  counsel 
for  Elmore  so  confidently  assert .  that  a  cause  of  action, 
arising  on  the  contract  of  a  partnership,  is  both  joint  and 
several,  as  to  the  members  thereof,  that  I  may  be  pardoned 
for  citing  Pomeroy's  Remedies  and  Remedial  Rights  (sec- 
tion 756),  in  which  the  author,  in  discussing  this  subject  of 
counter  claim,  says:  ''Nothing can  be  more  firmly  settled 
than  the  general  rule,  that  in  the  absence  of  a  statutory  pro- 
vision to  the  contrary,  where  an  action  is  brought  by  a  part- 
nership on  a  claim  due  the  firm,  no  demand  in  favor  of  the 
defendant  against  some  or  one  of  its  members  can  be  used  as 
a  counter  claim."  And  in  Peabody  v.  Bloomer  (3  Abb.  P. 
R.  353)  Mr.  Justice  Woodruflf  held  (page  360)  that  "in  an 
action  against  several  joint  debtors  for  a  debt  due  by  them 
as  copartners,  one  of  them  cannot  avail  himself,  either  by 
way  of  set-off  or  counter  claim,"  of  a  claim  for  damages 
sustained  by  himself  by  reason  of  the  plaintiff's  fraud  and 
negligence. 

Counsel  for  Elmore  also  cite  and  rely  on  section  59  of  the 
code  of  civil  procedure  as  authorizing,  in  some  way,  a  sev- 
eral judgment  in  this  action  between  him  and  the  plaintiffs, 
on  the  subject  of  this  counter  claim.  But  the  section  has 
no  bearing  on  the  subject.  It  simply  gives  the  plaintiff, 
with  the  consent  of  the  court,  the  right  in  an  action  against 
joint  debtors,  when  only  a  part  of  the  defendants  are  served, 
to  take  judgment  against  all,  to  be  enforced,  however,  as  to 
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the  above  defendants,  only  against  the  joint  property  of  all. 
No  several  judgment  between  any  of  the  parties  to  the  action 
is  authorized  by  this  section,  but  only  a  joint  one,  under 
circumstances  not  permitted  at  common  law. 

Counsel  also  refer  the  court  to  sections  241  and  242  as 
authority  for  giving  a  several  judgment  in  this  case  between 
Elmore  and  the  plainti£Es.  But  these  are  only  formal  declara- 
tions of  the  general  power  of  the  court  to  give  judgment  for  or 
against  one  or  more  of  the  parties  plaintiff  or  defendant  in 
a  proper  case,  without  in  any  way  defining  or  declaring  what 
constitutes  such  case.  This  must  be  looked  for  elsewhere. 
The  demurrer  to  the  counter  claim  is  sustained. 

The  plaintiff  also  moves  the  court  for  judgment  on  the 
pleadings  for  the  sum  of  one  thousand  nine  hundred  and 
seventy-six  dollars  and  seventy-eight  cents,  with  interest 
from  January  6,  1886.  The  joint  answer  admitii  that  this 
amount  is  due  the  plaintiff,  but  denies  the  right  to  recover 
interest  on  the  same. 

The  right  to  interest  on  the  facts  stated  is  a  question  ef 
law.  It  appears  from  the  complaint  that  this  sum  is  a  bal- 
ance due  on  an  account  since  January  6, 1886,  and  the  mere 
denial  in  the  answer  of  the  right  to  interest,  under  these 
circumstances,  does  not  affect  the  question.  In  my  judg- 
ment this  is  a  case  of  matured  account,  with  the  balance 
ascertained,  and  therefore  draws  interest.  (Or.  Laws,  p. 
624.) 

The  interest  on  one  thousand  nine  hundred  and  seventy- 
six  dollars  and  seventy-eight  cents,  for  six  months,  is  seven- 
ty-six dollars  and  seven  cents. 

Judgment  is  given  for  the  plaintiff  for  two  thousand  and 
fifty-nine  dollars  and  eighty-five  cents,  together  with  the 
costs  and  disbursements  of  the  action. 
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In  be  Lavgtrt. 

CnOUIT  OOUBT,  DlSTHIOT  OF  Calivobnzi. 

July  19,  1887. 

1.  Natuiuzjzatxoiv  ov  Ausm— Tazhto  Diglabation  at  Psxtais  BBiixmrci. 
The  olerk  of  the  United  States  oircnit  oonrt  has  no  authority  to  take  from 
an  alien  a  declaration  of  his  intention  to  become  a  citizen  of  the  United 
States  at  the  private  residence  of  the  party,  and  for  that  purpose  to  carry 
the  records  of  the  court  from  the  clerk's  office  to  such  residence. 

In  the  circuit  court  of  the  United  States  for  the  digtriot 
of  California,  declarations  by  aliens  of  their  intention  to 
become  citizens  of  the  United  States  are  contained  in  bound 
▼oluxnes,  which  constitute  records  of  the  court.  Printed 
forms  of  declaration,  with  blanks  to  be  filled  with  the  name 
of  the  applicant  and  of  the  country  of  which  he  is  a  citizen, 
or  of  whose  ruler  he  is  a  subject,  are  bound  in  the  volume, 
and  are  filled  up  and  used  as  applications  are  made.  On 
the'  twenty-eighth  of  June,  1887,  Emilie  Charlotte  Langtry^ 
a  subject  of  the  queen  of  Great  Britain,  made  application 
to  become  a  citizen  of  the  United  States,  and  one  of  these 
Yolumes,  of  which  one-third  of  the  blanks  had  been  used, 
and  constituted  the  original  declarations  of  intention  of  the 
different  applicants,  was  taken  from  the  clerk's  office  at  San 
Francisco  by  a  deputy  clerk,  and  carried  to  the  private 
residence  of  Mrs.  Langtry  in  the  city,  and  there  her  decla- 
tion  was  made  and  oath  ti^en  before  the  deputy  clerk.  This 
fact  coming  to  the  knowledge  of  Mr.  Justice  Field,  of  the 
United  States  supreme  court,  then  holding  with  Circuit  Judge 
Sawyer  the  circuit  court  of  San  Francisco,  the  following 
proceedings  were  had  in  the  circuit  court  on  the  nineteenth 
of  July,  1887: 

Field,  Circuit  Justice,  addressing  Mr.  Barnes,  a  coun- 
selor of  the  circuit  court,  inquired  whether  he  was  counsel 
for  Mrs.  Langtry.  Mr.  Barnes  replied  that  he  was  not  such 
counsel,  although  he  had  given  her  advice  as  to  making  a 
declaration  to  become  a  citizen.  The  justice  then  said  that 
his  attention  had  been  called  to  the  fact  that  Mrs.  Laugtry's 
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deolaratdon  had  been  taken  at  her  residence  in  this  city, 
and  not  at  the  clerk's  office,  and  that  for  that  purpose  the 
records  of  the  court,  in  which  such  declarations  are  entered, 
had  been  carried  by  the  depnty  clerk  to  her  rooms;  and  that 
great  doubt  existed  in  his  mind  as  to  the  legality  of  the  dec- 
laration thus  made.  He  did  not  think  that  the  statutes  fur- 
nished any  authority  for  the  clerk  of  the  court  to  take  a 
declaration  of  one  to  become  a  citizen  out  of  his  (the  clerk's) 
office,  except  in  open  court,  and  for  that  purpose' to  cany 
the  records  of  the  court  to  the  private  residence  of  the 
party.  To  permit  the  proceeding  to  pass  without  comment 
would  be  to  establish  a  dangerous  precedent,  and  one  calcu- 
lated to  give  rise  to  gross  abuses.  The  justice  observed 
that  to  be  an  American  citizen  was  a  great  privilege;  tiiat 
citizenship  should  be  regarded  as  a  sacred  trust;  and  that 
persons  seeking  to  take  upon  themselves  its  responsibilities 
ought  to  consider  it  of  sufficient  value  to  attend  where  the 
records  of  the  court  are  held  in  proper  legal  custody.  In 
some  states,  a  man  is  allowed  to  vote  as  soon  as  he  makes 
his  declaration  of  intention  to  become  a  citizen;  and  if  the 
clerk  of  the  court,  or  his  deputy,  can  go  around  the  country 
taking  declarations  of  intention  and  administering  oaths, 
it  is  evident  that  dangerous  consequences  might  follow, 
especially  as  there  is  no  limit  to  the  number  of  deputies 
which  a  clerk  may  appoint.  At  one  time  the  statutes 
required  the  person  making  a  declaration  of  intention  to  do 
so  in  open  court;  but  in  1876  congress  passed  a  law  author- 
izing the  declaration  to  be  made  before  the  clerk,  but  it 
could  not  have  contemplated  the  granting  of  authority  to 
clerks  to  remove  records  from  the  proper  place  of  their 
custody  for  the  accommodation  of  parties.     (19  St.  2,  c.  5.) 

Mr.  Barnes  stated,  in  reply,  that  in  the  case  of  Mrs.  Bar- 
rios, widow  of  President  Barrios,  of  Ouatemala,  the  records 
had  been  taken  from  the  court  to  the  hotel  where  the  lady 
was  stopping. 

Justice  Field  was  not  aware  of  the  fact,  and  stated  that 
the  precedent  was  a  bad  one,  and  should  not  be  followed. 
The  justice  suggested  to  Mr.  Barnes  that  he  should  inform 
Mrs.  Langtry  of  the  doubt  expressed  by  the  court  of  the 
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legality  of  her  declaration,  and  to  inform  her  that  she 
oonld  remove  that  doubt  by  repeating  the  declaration  before 
the  clerk  of  the  court  at  his  office,  or  before  the  court.  Mr. 
Barnes  replied  that  he  would  act  upon  the  suggestion. 

Note  by  the  Goubt. — It  is  stated  in  the  public  jonmals  that  Mrs.  Lang- 
tty  is  not  a  feme  soU,  and  that  her  hnsband  is  lining  in  England,  and  a  snbjeot 
of  the  queen.  If  this  be  so,  the  question  will  arise  on  her  application  for 
final  naturalization  papers,  whether  she  can  be  naturalized  in  this  country. 
No  person  can  be  a  citizen  of  two  countries;  and  a  wife  is,  by  law,  a  citizen 
of  her  husband's  country. 


The  City  of  Salem — The  Salem  Steamboat  Company, 

LiBELLANT. 
DlSTBIOT  COUBT,  DiSTBIOT  OF  ObEOOK. 

July  21,  1877. 

1.  Money  Paid  on  the  Obdbb  or  the  Ownbb  of  ▲  Steamboat.— A  bank  with 
whom  the  owner  of  a  steamboat  keeps  an  account,  and  which  pays  the 
checks  of  the  latter  drawn  in  favor  of  third  persons  in  payment  of 
materials  furnished  said  boat,  has  no  lien  thereon,  xmder  the  lien  law 
of  Oregon,  for  any  balance  due  it  on  said  account. 

a.  Lien— LmzTATioN  of.— Under  the  law  of  Oregon,  a  lien  on  a  Tcssel  is 
lost  unless  due  proceedings  are  taken  for  its  enforcement  within  a  year 
from  the  time  the  right  of  action  accrues  on  the  debt;  and  such  limita-  . 
tion  will  be  recognized  and  enforced  wheneyer  such  lien  is  asserted  or 
set  up  in  a  court  of  admiralty. 

Before  Deadt,  District  Judge. 

Mr.  WUUam  B.  Gilbert  and  Mr.  James  F.  WaUon,  for  the 
libellant. 

Mr.  John  M.  Bower ^  for  the  intervenor. 

Deadt,  J.  This  suit  is  brought  by  the  libelant^  the  Salem 
Steamboat  Company,  to  procure  a  partition  of  the  steam- 
boat City  of  Salem  behtreen  her  owners,  the  libelant  and 
John  M.  Bower,  who,  it  is  alleged,  are  unable  to  agree  con- 
cerning the  future  management  thereof. 

The  suit  was  commenced  on  February  27,  1887;  and  it  is 
alleged  in  the  libel  that  the  boat  is  enrolled  at  Portland  and 
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was  conatracted  in  this  district.  On  Jane  22d  she  was  sold 
by  order  of  the  conrt,  on  the  petition  of  snndrj  persons 
intervening  for  their  interest  therein,  on  account  of  labor 
done  thereon  and  materials  famished  thereto,  for  the  sum 
of  two  thousand  eight  hundred  and  fifty  dollars,  which  sum, 
less  three  hundred  and  sixty-six  dollars  and  forty-seven 
cents,  the  fees  and  expenses  of  the  marshal,  was  paid  into 
the  registry  of  the  court,  subject  to  the  claims  of  the  parties 
concerned. 

On  June  28,  by  order  of  the  court,  the  sum  of  eight 
hundred  and  eighty-five  dollars  and  seventy-six  cents  was 
paid  out  of  the  proceeds  in  satisfaction  of  the  claims  of 
these  interveners,  except  that  of  the  master  of  the  boat, 
amounting  to  two  hundred  and  ninety-three  dollars  and 
thirty-nine  cents  which  was  paid  on  July  19,  leaving  the 
sum  of  one  thousand  five  hundred  and  ninety-seven  dollars 
and  seventy-seven  cents  in  the  registry  of  the  court. 

The  Oregon  and  Washington  Mortgage  Savings  Bank,  of 
Oregon,  also  intervening  for  its  interest,  on  May  18,  states 
a  demand  against  the  owners  of  the  boat  of  two  thousand 
seven  hundred  and  three  dollars  and  seventy-two  cents, 
which  it  claims  was  a  lien  thereon. 

The  libel  of  intervention  states  that  this  demand  is  the 
balance  of  an  account  of  thirty-three  thousand  eight  hun- 
dred and  eighty-three  dollars  and  sixty-three  cents  for  money 
*'  paid  to  various  persons  "  by  said  bank  between  September 
6,  1882,  and  April,  1887,  on  "  the  order  of  the  master  and 
owners  "of  said  boat,  "for  and  on  account"  thereof  "for 
labor  done,  materials  furnished  by  mechanics,  tradesmen  and 
others,  in  repairing,  fitting  out,  furnishing  and  equipping 
said  steamboat,  and  on  account  of  stores  and  supplies  for 
the  use  of  said  boat;  and  is  a  debt  contracted  by  the  master 
and  owner  therefor." 

The  libelant,  answering  the  libel  of  the  bank,  denies  that 
the  sum  demanded  is  due  thereto  or  that  it  was  a  lien  on 
said  boat,  and  says  that  on  or  about  May  15,  1885,  an 
accounting  was  had  between  the  bank  and  the  owners  of 
the  boat  for  all  advances  made  for  or  on  account  thereof, 
when  it  was  found   that  a  balance  of  two  hundred  and 
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ninety-three  dollars  and  ninety-two  cents  was  due  the 
former,  which  sum  was,  in  September  of  the  same  year, 
paid  in  full  to  the  bank;  and  that  thereafter  no  advaDces 
were  made  on  account  of  the  boat  by  the  bank,  except  what 
were  fally  repaid  by  the  earnings  and  receipts  of  the  former. 

The  case  was  argued  and  submitted  on  the  pleadings;  but 
as  the'case  made  in  the  libel  is  fully  met  by  the  answer 
thereto,  a  decree  dismissing  the  libel  would  ordinarily 
follow  such  submission. 

But  the  submission  was  made  without  reference  to  the 
answer,  and  on  the  tacit  understanding  that  the  right  of  the 
bank  to  payment  out  of  the  proceeds  should  depend  on  the 
answer  to  two  questions  which  were  argued.  (1)  Does  the 
lien  law  of  Oregon  include  the  case  of  money  paid  for 
the  owners  of  a  boat  under  the  circumstances  disclosed  in 
the  libel;  and  (2)  has  the  lien  of  the  bank,  if  any  ever 
existed  under  such  law,  been  lost  by  the  lapse  of  time? 

By  the  general  maritime  law,  which  gives  a  lien  on  a 
vessel  for  necessaries  furnished  to  her  in  a  foreign  port, 
money  is  regarded  as  material.  (Benedict's  Ad.,  sec. 
268;  The  Emily  Souder,  17  Wall.  666.) 

In  this  case  the  vessel  was  owned  in  New  York,  and  whilst 
on  a  voyage  from  that  port  to  Bio  Janeiro  she  lost  her 
screw  and  was  towed  into  the  port  of  Maranhan,  on  the 
coast  of  Brazil.  The  master  was  without  funds  and  his 
owners  without  credit  in  that  port,  to  make  repairs  and 
procure  supplies,  or  pay  the  expenses  of  towage,  pilotage, 
custom-house  dues,  consular  fees  and  medical  attendance 
on  the  seamen.  Under  these  circumstances,  he  borrowed 
of  the  libelants  the  necessary  funds  and  gave  them  thirty- 
day  drafts  on  his  owners,  which  were  protested  for  non- 
payment, whereupon  they  libeled  the  vessel  for  the  amount, 
The  court  held  that  the  money  advanced  to  a  vessel  under 
these  circumstances  ranks  with  material  for  repairs  and 
supplies  and  the  libelants  were  entitled  to  a  lien  on  the 
vessel  for  the  same. 

Section  17  of  the  chapter  relating  to  liens,  (Or.  Laws), 
as  amended  in  1876  (Ses.L.,  p.  9),  provides  among  other 
things  "that  any  boat  or  vessel  used  in  navigating  the  waters 
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of  this  state  shall  be  liable  and  subject  to  alien  for  all  debts 
due  to  persons  by  virtue  of  a  contract  with  the  owner  or 
agent  thereof  on  account  of  labor  done  or  materials  fur- 
nished by  mechanics,  tradesmen  or  others,  in  the  building, 
repairing,  fitting  and  furnishing  or  equipping  such  boat  or 
vessel;  or  on  account  of  stores  or  supplies  furnished  for  the 
use  thereof;"  and  in  section  33  of  said  chapter  (Or.  Laws, 
p.  658),  it  is  provided  that  an  action  against  a  vessel  under 
the  provisions  of  this  statute  "  shall  be  commenced  within 
one  year  after  the  cause  of  action  shall  have  accrued." 

And  first,  this  statute  gives  a  lien  only  to  ''mechanics, 
tradesmen  or  others "  for  labor  or  materials.  The  phrase 
''or  others"  is  a  general  one  immediately  following  the 
enumeration  of  particular  cases — "mechanics"  and  "trades- 
men"— and  is  therefore  applicable  only  to  other  persons 
in  the  same  category  or  calling.  The  statute  ought  not  to 
be  construed  to  include  every  person  who  furnishes  material 
or  performs  labor  on  a  vessel,  because  if  that  was  the  in- 
tention of  the  legislature,  it  was  very  easy  to  have  said  so. 
The  application  of  this  rule  may  not  be  very  material  in 
this  case,  except  as  it  tends  to  show  that  the  legislature  did 
not,  in  the  enactment  of  this  statute,  contemplate  the 
case  of  a  banker  furnishing  money  on  account  to  the  owner 
of  a  vessel,  in  the  course  of  his  business  as  such  owner. 

And  admitting  that  this  statute  may  be  construed  to  in- 
clude the  case  of  a  loan  or  advance  of  money  to  the  owner 
or  master  of  a  boat  by  a  tradesman  or  other  person,  even  a 
banker,  for  the  purpose  of  enabling  such  owner  or  master 
to  purchase  or  employ  necessary,  specific  material  or  labor, 
that  is  not  this  case. 

Taking  the  facts  as  they  are  stated  in  the  libel,  and  re- 
solving the  obscurity  in  the  statement  against  the  bank,  and 
it  is  manifest  that  the  transaction  out  of  which  the  demand 
arises  is  simply  an  account  between  the  owners  of  the  boat 
and  the  bank,  for  money  paid  out  by  the  latter  on  the  order 
or  check  of  the  former,  given  in  payment  of  services  and 
supplies  obtained  from  third  persons.  If  the  statute  in- 
cludes money  as  material  in  any  case,  it  cannot  be  where 
it  is  loaned  or  obtained  on  an  overdrawn  account  to  pay 
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for  material  already  obtained,  and  it  may  be  consumed  or 
worn  out.     (See  2  Pars.  S.  and  A.  148^  note  4.) 

Neither  can  the  bank  have  a  lien  for  this  demand,  unless 
it  appears  that  it  accrued  within  one  year  from  the  filing  of 
its  libel  of  interrention.  For,  although  it  may  be  inferred 
that  some  portion  of  this  account  was  made  within  the  year, 
it  cannot  be  determined  by  the  statement  whether  it  is  one 
dollar  thereof  or  a  thousand.  Whenever  a  check  or  order 
of  the  owners  was  paid,  under  the  statute  giving  a  lien,  such 
payment  constituted  a  cause  of  action,  and  unless  asserted 
or  enforced  in  a  legal  proceeding  within  a  year  the  lien  is 
lost. 

In  enforcing  liens  on  vessels  given  by  state  statutes, 
courts  of  admiralty  do  so,  subject  to  every  qualification  and 
limitation  attached  to  them  by  such  statutes.  (The  Alida, 
1  Abb.  Ad.  165.) 

The  first  question  is  answered  in  the  negative,  and  the 
second  one  in  the  affirmative. 

The  intervention  of  the  bank  is  dismissed  and  the  libelant 
shall  have  its  costs  and  disbursements. 


McLeJlN   V:  HaGER,  COLLECTOR,    ET   AL. 

GiBOurr  Ooubt,  Nobthebn  District  of  Galifobnu. 

July  25,  1887. 

1.  CusTOHB  DuTiBs— Opiuh  IN  Tbanbit.— Opium  shipped  on  board  a  Bieam- 
ship  at  Honolnlu,  for  Panama,  by  way  of  San  Francisco,  intended  to  be 
transferred,  without  landing,  to  another  steamer  at  San  Francisco,  mn- 
ning  to  Panama,  in  connection  with  the  steamship  from  Honolulu,  and 
entered  on  the  manifest  and  bills  of  lading,  and  reported  to  the  collector 
as  being  in  transit  to  Panama,  the  owner  having  applied  to  the  collector 
for  a  permit  to  make  the  transhipment,  and  offered  to  give  the  security 
prescribed  by  the  statute,  and  a  permit  having  been  refused,  was  held 
not  to  be  liable  to  duties — and  a  seizure  for  non-payment  of  duties 
adjudged  to  be  illegal.    (Sections  2502,  2979,  Bev.  Stats,  construed.) 

Demubbeb  to  Complaint. 
Before  Sawyer,  Circnit  Judge,  and  Hoffman,  District  Judge. 
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Mr.  T.  D.  Biordan,  for  compIaiDant. 

Mr.  c7.  (7.  Cary,  United  States  Attorney,  for  defendant. 

By  the  Court,  Sawteb,  Circuit  Judge.  The  complaint 
alleges  that  plaintiff,  on  November  14,  1885,  at  Honolulu, 
shipped  a  quantity  of  opium  prepared  for  smoking,  on 
the  steamship  Mariposa,  then  lying  in  the  port,  en  route 
for  San  Francisco;  that  said  opium  was  shipped  to  Panama 
by  way  of  San  Francisco,  that  being  the  only  route  by 
which  freight  destined  for  Panama  could  be  shipped  at 
Honolulu  for  that  port;  that  said  freight  "was  marked 
in  transit  for  Panama;"  ''and  was  entered  on  the  steam- 
ship's manifest,  and  endorsed  on  the  bill  of  lading,  'In 
transit  for  Panama;'  "  that  said  steamship  arrived  at  San 
Francisco  on  November  22,  1885,  and,  thereafter,  on  No- 
vember 25,  1885,  said  plaintiff  tendered  to  said  defendant, 
as  collector  of  said  port,  an  entry  of  said  opium,  as  re- 
quired by  law,  for  immediate  transhipment  by  the  steam- 
ship Colima,  then  in  port,  to  Panama;  that  said  collector 
refused  to  allow  such  entry,  and  refused  to  permit  such 
opium  to  be  transferred  from  said  steamship  Mariposa 
to  said  steamship  Colima,  for  transportation  to  Panama, 
unless  plaintiff  would  first  pay  the  duties  required  by  the  law 
of  the  United  States  to  be  paid  on  prepared  smoking  opium 
imported  into  the  United  States;  that  plaintiff  declined  to 
pay  said  duties,  whereupon  said  defendant  seized  said  opium 
while  still  upon  said  steamship  Mariposa,  and,  afterwards, 
sold  the  same  to  pay  said  duties  so  claimed;  that  plaintiff  did 
not  intend  to  import  said  opium  into  the  United  States,  but, 
on  the  contrary,  it  was  his  intention,  and  desire,  to  ship 
said  opium  to  Panama;  and  at  the  time  of  the  said  arrival 
of  said  steamship  Mariposa,  at  San  Francisco,  and  of  said 
seizure,  said  opium  was  in  transit  for  Panama,  and  was  not 
subject  to  the  payment  of  any  duty.  It  is,  also,  alleged, 
that  said  opium  was  domestic  opium,  prepared  in  San  Fran- 
cisco, and  exported  to  Honolulu ;  that  it  was  seized  by  the 
Hawaiian  government  as  having  been  imported  into  Hono- 
lulu, in  violation  of  the  laws  of  that  kingdom,  and  forfeited 
and  sold  to  plaintiff  upon  condition,  that  it  should  be,  im- 
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mediately,  sent  ont  of  the  country.  Plaintiff  claims  four 
thousand  dollars  damages. 

The  question  is,  whether  this  opium  was  liable  to  pay 
duties  under  the  circumstances  stated,  and,  whether  it  was 
lawfully  seized,  and  sold  for  non-payment  thereof. 

Section  2502,  revised  statutes,  as  amended  in  1883,  pro- 
vides that  ''there  shall  be  levied,  collected,  and  paid  upon  all 
articles  imported  from  foreign  countries,  and  mentioned  in 
the  schedules  herein  contained,  the  rates  of  duties  which 
are  by  the  schedule  respectively  prescribed,  namely :  *  *  * 
opium,  prepared  for  smoking,  and  all  preparations  o{  opium 
not  specially  enumerated  or  provided  for  in  this  act,  ten 
dollars  per  pound;  but  opium  prepared  for  smoking,  and 
other  preparations  of  opium  deposited  in  bonded  warehoixses, 
shall  not  be  removed  therefrom,  for  exportation,  without 
payment  of  duties,  and  such  duties  shall  not  be  refunded.*' 
(22  Bev.  Stats.  491,  495.) 

If  the  opium  in  question  was  fairly  within  the  meaning  of 
this  statute,  then,  it  was  liable  to  duty,  and  the  seizure,  for 
refusal  to  pay,  and  sale  for  non-payment,  were  lawful.  But 
this  opium  was  never,  in  fact,  "deposited  in  any  bonded 
warehouse,''  and  there  was  no  occasion  to  so  deposit  it. 
We  do  not  find  any  statute  that  requires  opium,  or  other 
goods  situated  as  this  was,  to  be  so  deposited,  or  any  ex- 
press provision  requiring  it  to  pay  duties.  It  was  never 
intended  to  be  brought  into  the  United  States  for  consump- 
tion, or  sale,  there.  It  was  never  intended  to  enter  into  the 
commerce  of  the  country.  It  was  not  imported  into  the 
United  States  in  any  proper  sense  of  the  term.  It  was 
shipped  from  one  foreign  port  to  another,  by  way  of 
San  Francisco,  simply,  because  there  was  no  other  con- 
venient means  of  forwarding  it  to  its  destination.  It  pur- 
ported on  the  ship's  manifest,  and  in  the  bill  of  lading,  to 
be  shipped  from  Honolulu  to  Panama,  and  to  be  only  in 
transit,  and  it  was  so  reported  to  the  collector.  The  owner 
applied  to  the  collector,  not  for  permission  to  land  it,  and 
put  it  in  a  bonded  warehouse,  but  for  permission  to  transfer 
it  from  the  steamship  Mariposa  to  another  ship,  then  in  the 
harbor,  bound  for  Panama,  and  running  in  connection  with 
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the  Mariposa,  thereby  making  the  whole  transit  from 
Honolnln  to  Panama  without  landing  at  all.  To  land  and 
bond  the  goods,  and,  then,  take  them  out  of  the  bonded 
warehouse,  and  reship,  would  be  a  useless  double  labor, 
and  expense,  which  no  statute  called  to  our  attention 
appears  to  us  to  require.  It  would  be  casting  an  uunecces- 
sary  burden  upon  commerce,  expressly  destined  to  be 
between  two  foreign  ports,  and  performing  an  unneighborly 
act  by  our  government  towards  adjacent  friendly  nations. 
The  secretary  of  the  treasury  has  prescribed  rules  for  such 
cases  under  which  he  seems  to  consider  the  importing 
vessel,  a  bonded  warehouse,  for  the  occasion,  his  language 
being,  "the  importing  vessel  being  considered  the  ware- 
house." (Gen.  Beg.  1884,  art.  783,  p.  331.)  Upon  that  idea 
he  holds  that  duties  -should  be  exacted  as  if  the  opium  had 
been  deposited  in  a  bonded  warehouse,  and  the  collector 
acted  in  accordance  with  that  ruling.  But  we  are  unable  to 
lind  any  statutory  authority  for  such  proceedings.  The 
statute  prescribes  what  shall  constitute  a  bonded  warehouse 
and  how  it  is  to  be  established  and  qualified  for  the  service. 
No  such  proceedings  were  had  to  make  the  Mariposa  a 
bonded  warehouse,  or  to  qualify  her  to  serve  in  that  capacity. 
Section  2776,  revised  statutes,  provides  that  "any  vessel 
may  proceed  with  any  merchandise  brought  in  her,  and,  in 
the  manifest  delivered  to  the  collector  of  customs,  reported 
as  destined  for  any  foreign  port,  from  the  district  within 
which  such  vessel  shall  first  arrive  to  such  foreign  port, 
without  paying  or  securing  the  payment  of  any  dtdiea  upon 
such  merchandise  as  shall  he  actually  re-exported  in  the  vessel.'' 
Then,  it  provides  what  shall  be  done  to  secure  the  carrying 
away  of  the  goods.  Had  the  Mariposa  been  on  a  voyage 
from  Honolulu  to  Panama,  touching  at  the  port  of  San 
Francisco,  having  this  opium  on  board,  in  transit,  from  the 
former  to  the  latter  port,  in  precisely  the  same  manner  as 
in  this  case,  can  there  be  a  shadow  of  doubt,  that  upon 
complying  with  the  statutory  conditions,  she  would  have 
been  entitled  under  this  section  to  proceed  with  the  opium 
to  Panama,  without  either  paying  or  securing  the  payment 
of  the   duties    imposed    upon    such    merchandise,   when 
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imported  into  the  country,  in  the  ordinary  way,  for  the  pur- 
poses of  the  commerce  of  the  country  ?    We  think  not. 

80  it  appears  to  us,  that  section  2979  provides,  with  little 
less  explicitness,  for  the  case  in  hand,  where  merchandise 
is  brought  into  port  in  transit  from  one  foreign  port  to 
another,  upon  a  vessel  which  is  to  proceed  no  further,  and 
intended  not  to  be  landed,  but  transferred  to  another  vessel, 
ready  to  receive  it,  to  be  transported  to  and  landed  at  an- 
other foreign  port.     Says  the  statute : 

"If  the  owner,  importer,  consignee,  or  agent  of  any  mer- 
chandise, on  which  duties  have  not  been  paid,  shstll  give  the 
collector  satisfactory  security,  that  the  merchandise  shall  he 
landed  out  of  the  jurisdiction  of  the  United  States^  in  the  man- 
ner required  by  the  laws  relating  to  exportations  for  the 
benefit  of  drawback,  the  collector,  and  naval  officer,  if  any, 
on  the  entry  to  re-export  the  same,  shall,  upon  payment  of 
the  appropriate  expenses,  permit  the  merchandise^  under  the 
inspection  of  the  proper  officers^  to  be  shipped  without  the 
payment  op  any  dxjties  thereon."     (Bev.  Stats,  sec.  2979.) 

This  section  appears  to  exactly  cover  this  precise  case. 
Here  were  goods  in  transit  from  one  foreign  port  to  another, 
not  intended  to  be  landed  in  San  Francisco.  It  was  so  ex- 
pressed on  the  manifest,  and  on  the  bill  of  lading,  and  so 
reported  to  the  collector  of  customs.  The  owner  offered  to 
give  the  security  required,  that  the  ''merchandise  should 
be  landed  out  of  the  jurisdiction  of  the  United  States,"  and 
asked  a  permit  to  transfer  it  to  a  ship,  in  port,  ready  to 
sail,  and  bound  to  the  port  of  destination. 


United  States  v.  Benson  and  others. 

CiBCTJiT  Court,  Dibtmot  of  Califobnia. 

July  25.  1887. 

1.  DisTBiGT  OF  CAUFOBsni.  —  AcT  OF  1886  GoNBTBUED.  —  Seotion  11  of  the 
act  of  1886,  creating  the  Sonthem  district  of  California  (St.  1886,  p. 
810),  oontinnes  the  district  of  California  in  existence  for  the  trial  and 
punishment  of  all  offenses  committed  prior  to  the  passage  of  the  act. 
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a.  Obakd  Jitbob—  CHAXJiBiraB— Sittino  Aside  Ihdicticbnt.— Under  the 
Btatutes  of  California,  the  abeenoe  of  the  name  of  a  dtiBen  from  the  last 
preceding  asseMunent  roll  of  the  county  from  which  he  ia  Bummoned,  ia 
not  a  ground  of  challenge  to  a  grand  juror,  or  one  for  which  an  indiot- 
ment  can  be  set  aside. 

3.  Statctobt  CoBBTBuonoN.— Seyeral  statutes  in  pari  matmia  must  be  ooiv 

Btrued  together,  and  where  there  is  an  apparent  conflict,  the  special  pro- 
▼idons  applicable  to  a  particular  subject  following  general  profiaionB  en 
that  subject,  will  be  held  to  repeal  or  modify  the  latter. 

4.  Baiob— Skatb  PBAoncB.— Notwithstanding  the  federal  courts  require  for 

their  jurors  similar  qualifications  with  those  of  jurors  in  the  state  oourta» 
and  enforce  like  objections  and  challenges  to  them,  they  haye  the  power* 
and  it  is  their  duty  to  ezerdse  it,  to  enforce  any  other  objection  to  jurors 
which  firom  their  nature,  if  well  founded,  would  unfit  them  to  act 
6.  Baioi.— A  plea  in  abatement  to  an  indictment  that  the  names  of  some  of 
the  grand  jurors  who  found  the  indictment  were  not  on  the  last  nsnomi 
ment  roll  of  their  respectiTes  oountiea,  without  any  aTorment  that  the 
defendant  was  prejudiced  thereby,  is  insuflicient.  The  defect  in  such 
case  is  cured  under  section  1025  of  the  revised  Btatutea. 

Mr.  John  T.  Carey,  United  States  Attorney,  and  Mr.  H.  C. 
McPxke,  Assistant  United  States  Attorney,  for  the  United 
States. 

Mr.  T.  I.  Bergin,  Mr.W.  B.  L.  Barnes,  Mr.  John  H.  Did^ 
trwon,  Mr.  Philip  Teare^  and  Mr.  A.  P.  Van  Dtaer,  for 
defendants. 

Before  Field,  Oircnit  Justice;  Sawtib,  Oircnit  Jndge;  and 
Hoffman,  District  Judge. 

By  the  Court,  Field,  Circuit  Justice.  The  defendants 
were  indicted  in  the  district  court  for  the  district  of 
California,  at  the  December  term,  1886,  for  an  alleged 
conspiracy  to  defraud  the  United  State  of  four  thousand 
nine  hundred  and  fifty-two  dollars,  by  the  presentation 
of  fictitious  and  fraudulent  claims,  knowing  them  to  be 
such,  for  pretended  surveys  of  public  lands.  To  this 
indictment  three  of  the  defendants  appeared, — Benson, 
Perrin  and  Hall, — and  each  interposed  a  plea  in  abate- 
ment, the  substance  of  which  is  this:  That  the  grand 
jury  which  found  the  indictment  was  an  illegal  and  incom- 
petent body,  having  no  authority  or  jurisdiction  to  find  or 
present  it,  or  to  find  or  present  any  indictment,  for  the  rea- 
son that  some  of  the  persons  who  composed  the  jury — and 
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their  names  are  stated — ^were  not  at  the  time  taxpayers  in 
California,  nor  were  they  assessed  for  taxes  on  any  property 
on  the  last  assessment  roll  of  the  counties  from  which  they 
were  respectiyely  summoned;  and  also  for  the  further  rea- 
son that  no  such  district  as  that  of  California  was  in  exis- 
tence at  the  time  the  grand  jurors  were  impaneled  and  sworn; 
that  district,  as  alleged,  having  been  abolished  by  act  of 
congress  on  the  fifth  of  August,  1886.  The  defendants 
therefore  contend  that  the  indictment  is  illegal  and  void, 
and  should  be  abated  and  quashed;  and  that  they  are  at 
liberty  to  urge  these  objections  at  this  time,  as  they  were 
not  in  custody  or  on  bail  when  the  indictment  was  found. 
To  this  plea  the  United  States  demur,  and  the  district  attor- 
ney moves  that  the  defendants  be  required  to  answer  to  the 
indictment,  notwithstanding  the  allegations  of  the  plea. 
Subsequently  the  indictment  was  remitted  to  the  circuit 
court,  it  appearing  to  the  district  court  that  difficult  and 
important  questions  of  law  were  involved  in  the  case.  The 
indictment  brought  with  it,  of  course,  the  accompanying 
pleas  and  the  questions  raised  by  them. 

We  will  consider  these  objections  in  the  reverse  order  of 
that  in  which  they  were  presented,  and  first  dispose  of  the 
one  to  the  alleged  existence  of  the  district  of  California. 
The  importance  of  this  objection  is  found  in  article  six  of 
the  amendments  to  the  constitution,  which  declares  that 
"  in  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of 
the  state  and  district  wherein  the  crime  shall  have  been 
committed,  which  district  shall  have  been  previously  ascertained 
by  law.''  The  offense  described  in  the  indictment  is  charged 
to  have  been  committed  on  April  16, 1885.  At  that  time  the 
state  of  California  constituted  one  district.  On  the  fifth  of 
August,  1886,  an  act  of  congress  was  passed,  by  which  nine 
of  the  southern  counties  of  the  state  were  detached  from 
this  district,  and  made  a  separate  judicial  district,  and 
called  the  "Southern  District  of  California."  It  declares 
that  the  district  of  California  shall  thereafter  consist  of  the 
counties  not  thus  detached,  and  be  called  the  "Northern 
District  of  California."    The  organization  of  the  original 
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district  was  not  changed.  Its  officers  were  continued  in 
office  as  before,  and  were  charged  with  the  same  duties, 
and  they  retained  the  custody  of  its  records.  Its  territorial 
jurisdiction  alone  was  affected;  that  was  reduced  by  the 
detachment  of  the  counties  named,  except  as  to  past  offenses. 
In  the  prosecution  and  punishment  of  those  offenses,  the 
original  district  continued  in  its  full  extent.  For  that  pnr- 
pose  the  new  act  is  to  be  treated  as  non-existent.  Its  lan- 
guage so  declares;  it  is  that  ''all  offenses  heretofore  com- 
mitted in  the  district  of  California  shall  be  prosecuted, 
tried  and  determined  in  the  same  manner,  and  with  the 
same  effect,  to  all  intents  and  purposes,  as  if  this  act  had 
not  passed."  It  would  have  been  difficult  for  congress  to 
express  in  clearer  language  its  purpose,  that  for  the  prose- 
cution and  trial  of  past  offenses  the  original  district  should 
continue  in  existence.  The  objection  to  the  indictment  on 
the  ground  that  such  district  has  ceased  to  exist,  is  there- 
fore, in  our  judgment,  not  tenable. 

The  second  objection  to  the  grand  jury,  from  the  fact 
that  some  of  its  members  were  not  taxpayers  of  the  state, 
nor  assessed  on  any  property  on  the  last  assessment  roll  of 
the  counties  from  which  they  were  respectively  summoned, 
requires  for  its  solution  an  examination  of  provisions  of 
both  the  civil  and  penal  codes  of  the  state.  Section  800  of 
the  revised  statutes  declares  that  jurors  to  serve  in  the 
courts  of  the  United  States,  in  each  state  respectively,  shall 
have  the  same  qualifications  as  jurors  of  the  highest  courts 
of  law  in  such  state  at  the  time.  We  turn,  therefore,  to  the 
law  of  the  state. 

Section  190,  code  civil  procedure,  defines  the  term  '*  jury  "; 
and  section  191  declares  that  juries  are  of  three  kinds — 
grand  juries,  trial  juries,  and  juries  of  inquest.  Section 
198  prescribes,  in  general  terms,  the  qualifications  of  per- 
sons who  may  act  on  any  one  of  them.  It  declares  that  "  a 
person  is  competent  to  act  as  a  juror  if  he  be — Firsts  a  cit- 
izen of  the  United  States,  an  elector  of  the  county,  and  a 
resident  of  the  township  at  least  three  months  before  being 
selected  and  returned;  second,  in  possession  of  his  natural 
faculties,  and  not  decrepid;  third,  possessed  of  sufficient 
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knowledge  of  the  langnage  in  which  the  proceedings  of  the 
court  are  had;  fourth,  assessed  on  the  last  assessment  roll 
of  his  connty,  on  property  belonging  to  him."  And  section 
199  adds  that  ^*  a  person  is  not  competent  to  act  as  a  jnror — 
Firstj  who  does  not  possess  the  qualifications  prescribed  by 
the  preceding  section;  second,  who  has  been  convicted  of  a 
felony  or  misdemeanor  involving  moral  turpitude." 

These  are  not  the  only  provisions  on  the  subject  of  the 
qualifications  of  jurors.  Other  provisions  designate  when 
the  absence  of  any  of  the  qualifications  mentioned  may  be 
urged  as  an  objection  to  a  juror,  and  to  that  extent  they 
restrain  and  limit  the  qulifications  themselves.  The  essen- 
tial requisites  of  every  juror  are  the  possession  of  his  natural 
faculties,  and  sufficient  knowledge  of  the  language  in  which 
the  proceedings  before  him  are  had  to  obtain  a  clear  under- 
standing of  what  is  done  and  said.  Other  qualifications 
may  tend  to  insure  these  requisites,  but  not  necessarily; 
and  the  law  may  well  provide  that  the  want  of  them,  if 
objected  to,  may,  in  certain  instances,  and  not  in  others,  be 
urged  against  the  juror,  or  to  his  action.  It  is  a  matter  for 
the  discretion  of  the  legislature  to  determine,  when  such 
objections  may  be  taken,  and  when  they  shall  not  avail. 

The  plea  in  abatement  has  the  e£Eect  of  a  motion  to  set 
aside  or  quash  the  indictment;  and  section  995  of  the  penal 
code  of  the  state  provides  that  an  indictment  may  be  set 
aside,  on  motion,  in  either  of  the  following  cases : 

**  First,  where  it  is  not  found  indorsed,  and  presented 
as  prescribed  in  this  code;  second,  when  the  names  of  the 
witnesses  examined  before  the  grand  jury,  or  whose  deposi- 
tions may  have  been  read  before  them,  are  not  inserted  at 
the  foot  of  the  indictment,  or  indorsed  thereon;  third,  when 
a  person  is  permitted  to  be  present  during  the  session  of 
the  grand  jury,  and  when  the  charge  embraced  in  the 
indictment  is  under  consideration,  except  as  provided  in 
section  925;  fourth,  when  the  defendant  had  not  been  held 
to  answer  before  the  finding  of  the  indictment,  on  any 
ground  which  would  have  been  good  ground  for  challenge, 
either  to  the  panel,  or  to  any  individual  grand  juror." 
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In  this  enumeration  there  is  no  ground  stated  which  can 
apply  on  this  motion,  unless  it  is  found  in  the  fourth  sab- 
division.  Turning  to  the  causes  for  which  a  challenge  to 
the  panel,  or  to  an  individual  grand  juror,  may  be  inter- 
posed, we  find  none  which  embraces  the  objection  taken  by 
the  plea  in  abatement.  And  the  provisions  relating  to  these 
challenges,  declare  that  they  shall  be  made  only  for  the  causes 
there  stated.  (Pen.  Code,  sees.  895,  896.)  Had  this 
indictment  been  found  in  a  state  court,  it  could  not,  there- 
fore, have  been  set  aside  on  the  ground  under  consideration. 
The  only  instance  where,  by  the  laws  of  the  state,  the  fact 
that  a  juror  has  not  been  assessed  on  the  last  assessment 
roll  of  his  county  for  property  belonging  to  him,  is  made  a 
ground  of  challenge,  is  when  he  is  summoned  as  a  petit 
juror;  that  is,  for  the  trial  of  cases  civil  or  criminal.  The 
result  of  this  legislation  is  to  limit  the  provisions  of  the 
code  of  civil  procedure,  requiring  jurors  to  be  selected 
from  those  assessed  on  the  last  assessment  roll  of  their 
respective  counties,  to  such  as  are  summoned  for  the  trial 
of  civil  or  criminal  cases.  As  to  other  jurors,  the  absence 
of  their  names  as  taxpayers  apon  such  assessment  roll,  is 
not  allowed  to  disqualify  them.  That  cannot  be  a  qualifica- 
tion for  the  duty,  the  absence  of  which  does  not  disqualify 
from  acting.  The  clause  of  the  penal  code,  with  respect  to 
challenges  to  grand  jurors,  and  to  setting  aside  of  indict- 
ments, read  in  connection  with  the  clauses  of  sections  198 
and  199  of  the  code  of  civil  procedure,  must  be  held  to 
modify  and  limit  the  extent  of  the  latter.  It  is  a  recognized 
canon  of  construction  that  different  statutes,  relating  to  the 
same  subject,  must  be  so  construed,  if  practicable,  as  to 
give  effect  to  all  their  provisions;  and,  if  that  be  not  practi- 
cable, the  special  provision,  applicable  to  a  particular  sub- 
ject, will  be  held  to  repeal  or  modify  the  more  general  pro- 
vision. The  objections  urged  by  the  plea  in  abatement  are 
not,  therefore,  tenable. 

It  is  true,  that  in  considering  objections  to  grand  jurors, 
or  to  their  action,  the  federal  courts  are  not  restricted  to 
such  as  are  specifically  designated  in  the  legislation  of  the 
state.    The  provisions  of  the  statute,  passed  to  bring  offend- 
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ers  against  the  laws  to  trial,  are  not  to  be  so  constmed  as 
to  defeat  their  purpose.  The  various  proceedings  prescribed 
are  the  means  designed,  not  merely  to  protect  the  accused, 
but  also  to  protect  the  public;  and  are  to  be  enforced,  on 
the  one  hand,  so  as  to  secure  to  the  accused  a  full  and  fair 
trial,  and>  on  the  other  hand,  so  as  not  to  prevent  the  pun- 
ishment of  crime.  Notwithstanding,  therefore,  the  federal 
courts  require  for  their  jurors  similar  qualifications  with 
those  of  jurors  in  the  state  courts,  and  enforce  like  objec« 
tions  and  challenges  to  them,  they  still  have  the  power,  and 
it  is  their  doty,  to  exercise  it,  either  on  their  own  motion,  or 
on  that  of  counsel,  to  enforce  any  other  objections  to  jurors 
which,  from  their  nature,  if  well  founded,  would  necessarily 
unfit  them  to  act.  Such  would  be  the  case,  if  men  insane, 
or  ignorant  of  the  language  in  which  the  proceedings  were 
conducted,  should  be  placed,  either  designedly  or  inadvert* 
ently,  on  the  panel,  or  the  grand  jury  should  act  under  the 
influence  of  a  mob  or  riotous  assemblage.  The  power  of 
the  courts  to  prevent  their  process  and  proceedings  from 
being  perverted  to  instruments  of  oppression  and  injustice, 
would  suffice  for  any  such  purpose. 

The  case  of  OacanyariY.  Arms  Co.^  103  U.  S.  261,  furnishes 
an  illustration  of  the  inherent  power  of  the  court  to  pre- 
vent an  abuse  of  its  authority.  There  a  Turkish  consul, 
residing  in  the  United  States,  had  agreed  with  a  manufac- 
turing company  to  use  his  influence  to  induce  an  agent  of 
the  Turkish  government,  sent  to  the  United  States  to  pur- 
chase arms,  to  make  a  purcharse  of  a  large  quantity  of  that 
company,  on  condition  that  he  should  be  allowed  by  the 
company  a  percentage  on  the  amount  of  the  purchase.  The 
arms  being  delivered,  and  the  price  paid,  the  company 
refused  to  allow  the  consul  the  percentage  agreed,  and  he 
brought  an  action  for  the  amount.  The  circuit  court  of 
New  York,  on  the  opening  statement  at  the  trial,  ordered 
the  case  to  be  dismissed,  on  the  ground  that  the  contract  of 
the  consul  for  a  commission  on  purchases  made  for  his  gov- 
ernment by  its  agent,  through  his  influence  upon  such  agent, 
was  immoral  and  illegal.  The  case  being  appealed  to  the 
supreme  court,  it  was  there  contended  that,  under  the  laws 


484  United  States  v.  Benson  and  othebs.    [Cir.  Ci 

Opinion  of  the  Ootirt— Mr.  Justioe  Field.  [ Joly* 

of  New  York,  the  illegality  of  the  contract  conld  not  be  set 
np  unless  pleaded;  but  the  court  not  agreeing  in  that 
respect  as  to  the  laws  of  New  York,  held  that  if  it  were  so, 
the  result  would  Aot  be  changed,  that  official  influence  was 
not  a  yendible  commodity  in  the  community,  and  that,  in 
the  interest  of  public  justice,  the  court  would  not  sanction 
an  action  for  the  price  of  the  article.  Whatever  might  be 
the  rules  of  pleading,  the  court  would  never  allow  its  rec- 
ords to  be  soiled  by  giving  sanction  to  such  an  immoral  and 
illegal  transaction.  So,  too,  in  all  criminal  proceedings, 
the  federal  courts  will  so  exercise  their  inherent  powers  that 
so  far  as  it  is  possible,  notwithstanding  the  forms  of  pro* 
cedure  prescribed,  the  rights  of  the  accused  will  not  be 
impaired,  nor  the  ends  of  justice  defeated.  The  apprehen- 
sions, therefore,  of  one  of  the  learned  counsel  as  to  the  fear- 
ful consequences  which  may  follow  in  other  cases  if  the 
indictment  be  sustained  in  this  case  in  the  face  of  his  objec- 
tions, may  be  considered  with  composure  and  dismissed. 

In  this  case  the  objections  to  some  of  the  grand  jurors, 
that  their  names  were  not  among  the  list  of  taxpayers  on 
the  last  assessment  roll  of  their  respective  counties,  is  tech- 
nical only.  There  is  no  allegation  in  the  plea  that  the  jurors 
were  not  in  all  respects,  as  to  ability  and  knowledge,  fully 
qualified  for  the  duties  imposed  upon  them,  or  that  the 
defendants  were  in  any  respect  prejudiced  by  the  absence 
of  their  names  from  the  assessment  roll.  In  these  circum- 
stances, the  objection  most  fall  under  the  general  rule  of 
the  federal  courts,  that  omissions  which  do  not  impair  any 
substantial  right,  or  prejudice  the  defense  of  the  accused, 
must  be  disregarded,  unless  otherwise  required  by  positive 
statute.  Section  1025,  revised  statutes,  declares  that  ''no 
indictment  found  and  presented  by  a  grand  jury,  in  any 
district  or  circuit,  or  other  court  of  the  United  States,  shall 
be  deemed  insufficient,  nor  shall  the  trial,  judgment,  or  other 
proceeding  thereon  be  affected,  by  reason  of  any  defect  or 
imperfection  in  matter  of  form  only,  which  shall  not  tend 
to  the  prejudice  of  the  defendant." 

In  U.  8.  V.  Tuaka,  it  was  held  by  judge  Blatchford,  then 
district  judge,  now  a  justice  of  tiie  supreme  court,   that 
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where  there  is  no  ayerment  in  a  plea  in  abatement  of  injury 
or  prejudice  to  the  defendant,  irregularties  in  the  finding  of 
an  indictment,  consisting,  among  other  things,  of  some  of 
the  grand  jurors  not  possessing  the  proper  property  qualifi- 
cation, became  matters  of  mere  form,  to  be  disregarded 
under  the  above  statute.  (14  Blatchf.  6.)  Without  accept- 
ing this  conclusion  in  full,  the  spirit  which  it  expresses 
undoubtedly  goyerns  the  action  of  the  federal  courts,  that 
omissions  or  defects  in  such  cases  which  do  not  prejudice 
the  accused,  shall  not  avail  to  set  aside  an  indictment  or 
other  proceeding. 

The  demurrer  to  the  plea  is  sustained,  and  the  defendants 
must  plead  to  the  indictment,  and  it  is  so  ordered.  The 
same  order  will  be  entered  in  all  the  cases. 


The  First  National  Bank  of  Salem  v.  The  Salem 

Capitol  Ploxtr  Mills  Company  et  al. 

CiBOurr  OouBT,  Distbictt  of  Osbgon. 

July  27,  1887. 

1.  GBOfls-BHiii-JiTBisDicTioN. — An  original  bill  and  a  orosB-bill  thereto  consti- 

tate  bat  one  oanse,  and  when  a  oironit  conrt  has  jurisdiction  of  the  former 
by  reason  of  the  citizenship  of  the  parties  thereto,  it  has  jurisdiction  o^ 
the  latter  without  reference  to  such  citizenship. 

2.  Idbm— StriT  TO  FoBEGLosB  A  MoBTOAOB. — In  a  suit  to  foreclose  a  mortgage, 

a  prior  mortgagee  is  a  proper  party  defendant,  and  when  so  made  a  party, 
he  has  a  right  to  file  and  maintain  a  cross-bill  for  the  purpose  of  having 
the  lien  of  his  mortgage  enforced,  and  procuring  a  determination  of  any 
question  concerning  its  priority  or  yalidity  that  can  arise  and  be  litigated 
between  himself  and  any  or  all  of  the  parties  to  the  original  bill. 

Before  Deaby,  District  Judge. 

Mr.  WiUiam  B.  Gilbert,  for  the  plaintiffi 

Mr.  John  M.  Bowery  for  the  defendants  Kelly  &  McDonald. 

Deaby,  J.  This  suit  is  brought  by  the  First  National 
Bank  of  Salem,  against  the  Salem  Capitol  Flour  Mills  Com- 
pany, William  Stuart,  B.  McDonald  and  Joseph  F.  Kelly, 
to  enforce  the  lien  of  a  mortgage  given  to  the  plaintiff  by 
said  Flour  Mills  Company,  on  certain  real  property  in  and 


486    PiR8T  Nat,  Bank  v.  Salem  Floub  Mills  Co.  [Cir.  Ot. 

Opinion  of  the  Gomt— Deady,  J.  [July* 

aboat  Salem,  Marion  County,  Oregon,  on  November  17, 
1886,  to  secure  payment  of  the  note  of  said  Flour  Mills 
Company,  of  the  same  date,  for  the  sum  of  thirty  thousand 
dollars,  and  payable  to  the  order  of  the  plaintiff,  one  day 
after  date,  with  interest  at  ten  per  centum  per  annum,  on 
which  note  there  is  due  the  plaintiff  since  March  11,  1887, 
the  sum  of  twenty-eight  thousand,  two  hundred  and  fifty- 
four  dollars  and  ninety-one  cents. 

It  is  alleged  in  the  bill  of  complaint,  that  the  plaintiff  is 
a  citizen  of  Oregon,  and  the  defendants,  the  Flour  Mills 
Company,  William  Stuart  and  B.  McDonald  are  British  sub- 
jects, and  Joseph  S.  Eelly  is  a  citizen  of  Bhode  Island,  com- 
morant  in  England;  that  the  defendant  Stuart  has  a  mort- 
gage on  the  same  property,  executed  on  August  2,  1883,  to 
secure  the  payment  of  seventy-one  thousand,  nine  hundred 
and  forty  dollars,  with  interest  thereon  from  date,  no  part 
of  which  has  been  paid,  which  mortgage  also  covers  certain 
real  property  in  Polk  County,  not  included  in  the  plaintiff's 
mortgage;  that  the  defendants,  McDonald  and  Kelly,  pre- 
tend to  have  an  interest  in  said  property,  by  reason  of  certain 
judgments  heretofore  obtained  in  the  state  circuit  court  for 
the  county  of  Multnomah,  and  are  trying  to  enforce  the 
same  as  a  lien  on  said  property,  by  a  suit  commenced  in  the 
state  circuit  court  for  the  county  of  Marion,  which  suit  has 
been  removed  into  this  court,  but  the  lien  of  said  judgments, 
if  any,  is  subsequent  and  subordinate  to  that  of  the 
plaintiff. 

On  April  14,  1887,  the  defendant  Stuart  filed  an  amended 
cross-bill  against  the  plaintiff  and  his  co-defendants  in  the 
original  bill,  in  which  the  citizenship  of  the  parties  is  stated, 
as  in  the  original  bill,  and  it  is  alleged  that  on  and  before 
August  2,  1883,  the  City  of  Salem  Company  was,  and  still 
is,  an  Oregon  corporation,  and  about  that  date  ^borrowed 
from  this  defendant  the  sum  of  seventy-one  thousand,  nine 
hundred  and  forty  dollars,  to  secure  the  payment  of  which 
to  the  order  of  said  defendant  at  London,  on  August  1, 
1888,  with  interest  at  nine  per  cent,  per  annum,  payable 
semi-annually,  according  to  the  tenor  and  effect  of  certain 
promissory  notes  for  the  principal  and  interest  of  said  loan, 
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it  gave  him  a  mortgage  on  certain  real  property  sitnate  in 
Polk  county,  and  also  one  on  all  the  property  included  in 
the  mortgage  to  the  plaintiff,  except  a  tract  containing  five 
acres,  more  or  less,  but  which  was  intended  to  have  been 
included  therein,  and  which  was,  in  consideration  of  the 
premises,  on  February  — ,  1887,  mortgaged  to  the  defendant 
by  the  Salem  Capitol  Flour  Mills  Company,  the  successor 
in  interest  of  said  City  of  Salem  Company,  as  a  security  for 
said  loan;  that  on  or  about  June  1,  1884,  the  City  of  Salem 
Company  duly  sold  and  conveyed  to  said  Flour  Mills  Com- 
pany all  of  said  mortgaged  property,  subject  to  the  mortgages 
of  this  defendant,  and  that  on  or  about  November  17,  1886, 
said  Flour  Mills  Company  executed  the  mortgage  to  the 
plaintiff  on  which  it  brings  this  suit;  that  it  is  provided  in 
said  mortgages  that  if  any  of  said  interest  notes  were  not 
paid  when  due,  this  defendant  might  at  once  foreclose  said 
mortgages  for  the  whole  of  said  debt  and  interest,  and  that 
he  still  owns  said  notes  and  mortgages,  on  which  nothing 
has  been  paid;  and  that  by  the  terms  of  said  mortgages  the 
mortgagor  and  its  assigns,  during  the  continuance  of  said 
loan,  were  to  keep  the  improvements  on  the  premises  insured 
against  loss  by  fire,  in  the  sum  of  not  less  than  forty  thousand 
dollars,  for  the  benefit  of  the  mortgagee,  and  that  on  failure 
thereof,  the  defendant  might  so  insure  the  same,  and  the 
amount  of  the  premiums  so  paid  by  him  should  be  a  lien 
on  the  property  and  be  repaid  with  interest,  in  pursuance 
of  which  provision  the  defendant  paid  out  prior  to  January 
1,  1887,  the  sum  of  one  thousand,  eight  hundred  and  nine- 
teen dollars  and  fifty-six  cents. 

It  is  further  alleged  in  the  cross-bill,  that  the  defendants 
Kelly  and  McDonald  pretend  to  have  an  interest  in  said 
mortgaged  property,  by  reason  of  certain  judgments  in  their 
favor  against  the  City  of  Salem  Company,  as  in  the  original 
bill  stated;  that  such  judgments  were  obtained  on  promis- 
sory notes  made  by  said  defendant  to  the  Oregon  and  Wash- 
ington Mortgage  Savings  Bank,  and  transferred  by  it  to  said 
defendants  respectively;  that  said  Kelly  and  McDonald 
claim  that  the  defendant's  mortgages  are  fraudulent  and  void, 
as  to  them,  because  the  company  was  insolvent  at  the  date 
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thereof,  and  the  debts  on  which  their  judgments  were  ob- 
tained existed  prior  thereto,  and  that  said  mortgages  were 
not  made  to  secure  a  loan  of  money,  but  to  secure  the 
payment  to  this  defendant  from  the  City  of  Salem  Company 
for  shares  of  stock  therein,  then  sold  by  the  former  to  the 
latter;  that  said  Kelly  and  McDonald  commenced  suit  in  the 
state  circuit  court  for  Marion  county,  against  this  defendant 
'' assailing  said  mortgages  on  said  grounds,''  which  has 
since  been  removed  to  this  court. 

It  is  also  alleged  that  said  Kelly  and  McDonald  are 
estopped  to  say  that  said  mortgages  are  void  as  to  them,  or 
were  made  to  secure  the  payment  of  money  for  stock  in 
said  company,  sold  by  this  defendant  thereto,  because  said 
notes  were  transferred  to  them  after  maturity,  and  for  no 
consideration  or  purpose  other  than  to  obtain  judgments 
thereon  in  their  names,  for  the  benefit  of  said  Mortgage 
Savings  Bank ;  that  although  the  money  loaned  by  this 
defendant  to  said  company  was  used  by  it  to  pay  for  shares 
of  its  stock  then  owned  by  sundry  persons,  it  was  in  fact  a 
loan  by  him  to  said  company  at  the  urgent  request  of  its 
stockholders,  and  especially  of  William  Beid,  the  then 
president  of  said  company  and  of  the  Mortgage  Savings 
Bank,  whose  personal  dissensions  and  differences  with  said 
persons  made  it  necessary  to  purchase  their  stock  or  allow 
the  company  to  become  dissolved;  that  said  Beid  was  the 
chief  promoter  of  the  arrangement  by  which  said  company 
borrowed  this  money  of  the  defendant  and  purchased  said 
shares  of  stock,  and  as  president  thereof  executed  the  notes 
and  mortgages  therefor  to  the  defendant,  he  being  at  the 
same  time  president  of  said  Mortgage  Savings  Bank  and  a 
large  stockholder  therein,  whereby  said  bank  had  knowledge 
of  the  facts  and  circumstances  of  the  transaction  and  as- 
sented to  the  same;  that  the  officers  of  said  bank  assert 
that  McDonald  resides  in  London,  but  so  far  as  this  defend- 
ant is  informed  he  believes  that  he  is  a  fictitious  person, 
and  that  whatever  claim  either  he  or  Kelly  may  have  against 
said  mortgaged  property,  it  is  subsequent  and  subject  to  the 
lien  of  the  defendant's  mortgages;  wherefore  the  defendant 
prays  that  the  lien  of  his  mortgages  may  be  enforced  in  this 
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8ait»  and  that  on  the  sale  of  the  property  the  proceeds 
thereof,  after  paying  the  costs  and  expenses  of  the  suit,  may 
be  first  applied  to  the  payment  of  the  defendant's  demand, 
and  the  remainder  as  the  court  may  decree. 

The  defendants  Eelly  and  McDonald  demar  to  the  cross- 
bill for  that:  (1)  ''the  court  has  no  jurisdiction  of  the 
persons  and  matters  "  set  forth  therein;  and  (2)  it  does  not 
appear  therefrom  that  this  defendant  is  entitled  to  any  relief 
as  against  either  of  said  defendants.' 

In  a  brief,  in  support  of  this  demurrer  counsel  makes  a 
number  of  points,  that  are  not  very  germane  to  the  causes 
of  demurrer  assigned  therein. 

And  first,  it  is  said  that  the  cross-bill  not  only  seeks  to 
enforce  the  lien  of  the  Stuart  mortgages,  one  of  which  in- 
cludes land  not  mentioned  in  the  original  bill — ^the  Polk 
county  property — but  also  to  correct  a  ''mistake"  in  the 
prior  one  against  "  a  person  not  a  party  to  the  suit." 

But  the  "  mistake"  is  one  made  by  counsel.  The  cross- 
bill does  not  ask  to  have  any  "  mistake  "  corrected  in  either 
of  the  Stuart  mortgages.  It  simply  states  that  certain  pro- 
perty was  unintentionally  omitted  from  the  first  one  by  the 
City  of  Salem  Company,  which  "mistake  "was  corrected 
by  its  successor  in  interest — the  Flour  Mills  Company — in 
the  execution  of  the  second  mortgage.  The  manifest  and 
only  purpose  in  making  the  statement,  is  to  show  the  cause 
and  consideration  of  such  mortgage,  which  otherwise  does 
not  appear. 

Counsel  is  also  "mistaken"  in  the  statement  that  the 
mortgage  of  the  Polk  county  property  is  not  mentioned  in 
the  original  bill.  The  fact  of  such  mortgage  is  plainly 
stated,  and  the  bill  prays,  that  in  case  the  Stuart  mortgages 
are  foreclosed  in  this  suit,  that  the  decree  may  direct  the 
sale  of  the  Polk  county  property  and  the  application  of  the 
proceeds  on  his  demand,  before  the  sale  of  the  property 
covered  by  the  plaintiff's  mortgage. 

An  objection  is  also  made,  that  Stuart  is  not  a  necessary 
party  to  the  suit,  but  only  a  proper  one.  Admit  this,  and  what 
follows  ?  Nothing.  The  plaintiff  had  a  right  to  make  him 
a  party,  and  thereby  secure  a  sale  of  the  property  clear  of 
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this  enoombrance,  and  the  probable  cost  and  expense  of 
another  snit  to  enforce  the  lien  thereof.  Indeed,  in  lirdey 
T.  UnUed  States  Bank,  11  Whea.  304,  Mr.  Chief  Jostice 
Marshall  says,  that  in  a  snit  to  foreclose  a  mortgage,  a  prior 
encumbrance  ooght  regularly  to  be  made  a  party. 

Being  properly  made  a  party,  Stuart  has  the  same  right 
to  file  and  maintain  a  cross-bill  in  the  suit  as  if  he  was  a 
necessary  or  indispensable  party  thereto. 

An  attempt  is  also  made  to  show  that  this  cross-bill  can- 
not be  maintained  on  account  of  the  citizenship  of  the 
parties  thereto,  because  it  makes  a  case  or  states  a  contro- 
yersy  between  Stuart  on  the  one  hand  and  McDonald  and 
the  Flour  Mills  Company  on  the  other,  all  of  whom  are 
British  subjects. 

Now,  nothing  is  better  settled,  both  on  reason  and  author- 
ity, than  this.  In  suits  not  original  but  ancillary  to  litiga- 
tion already  pending  in  a  circuit  court  of  the  United  States, 
the  citizenship  of  the  parties  is  wholly  immaterial.  (Shields 
V.  Barrow,  21  How.  130;  Freeman  v.  Howe,  24  How.  460; 
Cross  V.  De  VaUe,  11  Wall.  14;  BaUroad  Companies  v.  Cham- 
berlain, 6  Wall.  748.) 

In  the  last  case  the  court  reversed  the  decree  of  the  circuit 
court  dismissing  the  cross-bill  on  the  final  hearing,  because 
the  parties  thereto  were  citizens  of  the  same  state,  saying  that 
the  cross-bill  '^  was  but  ancillary  to  and  dependent  upon  the 
original  suit,"  and  by  a  necessary  implication,  that  the  citi- 
zenship of  the  parties  in  this  connection  was  immaterial. 
If  the  citizenship  of  the  parties  in  the  original  suit  is  suffi- 
cient to  give  the  court  jurisdiction,  it  has  jurisdiction  of 
the  cross-bill  therein  without  reference  to  the  citizenship  of 
the  parties  thereto. 

A  cross-bill  is  a  proper  and  recognized  means  of  making 
a  defense  or  asserting  the  right  of  a  defendant  in  a  suit  in 
equity.  It  would  be  intolerable  if  a  party  sued  in  a  national 
court  was  thereby  deprived  of  this  right,  unless  the  parties 
to  the  cross-bill  were  such  as  to  give  the  court  jurisdiction 
in  an  original  suit.  In  short,  the  cross-bill  and  the  original 
suit  are  but  one  cause,  and  jurisdiction  of  the  latter  includes 
the  former.  (Field  y.  Schieffelin,  7  John.  Ch.  252;  Story's 
E.  P.  sec.  399.) 
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The  point  is  also  made  in  support  of  the  demurrer,  that 
it  appears  from  the  cross-bill  there  is  another  suit  pending 
in  this  court  between  the  parties  thereto.  But  it  does  not 
appear  therefrom  that  the  objects  of  the  suits  or  the  con- 
troversies involved  therein  are  the  same.  It  only  appears 
that  Kelly  and  McDonald  are  plaintiffs  in  another  suit  in 
which  Stuart's  mortgages  are  alleged  to  be  fraudulent  and 
void  as  to  them.  But  whether  there  are  other  parties  to 
such  suit,  or  whether  Stuart  can  or  is  endeavoring  to  enforce 
the  lien  of  his  mortgage  therein,  or  is  only  standing  on  the 
defensive,  does  not  appear.  Besides,  Stuart  did  not  bring 
this  suit,  and  is  not  responsible  for  the  pendency  of  it.  He 
is  a  mere  defendant  in  it,  and  so  long  as  it  is  maintained  he 
is  entitled,  without  reference  to  the  pendency  of  any  other 
suit,  to  avail  himself  of  the  opportunities  it  affords  or  allows 
to  assert  and  enforce  his  rights  in  and  to  the  subject  mat- 
ter thereof. 

And  whether  the  alleged  lien  of  Kelly  and  McDonald's 
judgments  are  superior  or  subject  to  Stuart's  mortgages, 
they  are  proper  parties  to  the  cross-bill,  because  Stuart  has 
a  right  thereby  to  have  all  the  questions  concerning  the 
yalidity  and  priority  of  his  mortgages  arising  between  him- 
self and  any  of  the  parties  to  this  suit  determined  herein. 

On  what  ground  it  is  claimed  that  these  judgments,  which 
are  long  subsequent  in  date,  are  prior  in  law  to  Stuart's 
mortgages,  is  not  stated  in  the  argument.  But  from  the 
statement  of  the  pretenses  in  that  particular  in  the  bill  and 
cross-bill,  it  appears  that  Kelly  and  McDonald  claim  that 
the  demand  which  Stuart's  mortgages  were  given  to  secure, 
arises  from  the  sale  of  his  stock  to  a  corporation  when  the 
latter  was  insolvent,  and  the  debts  on  which  the  judgments 
were  obtained  had  been  incurred.  Neither  party  has  sub- 
mitted any  argument  on  the  point.  The  demurrer  admits 
the  facts  as  they  are  alleged  to  be  in  the  cross-bill,  and  not 
as  the  defendants  Kelly  and  McDonald  claim  or  pretend  they 
are,  namely:  that  Stuart  loaned  the  money  to  the  corpora- 
tion to  enable  it  to  purchase  the  stock  of  its  dissatisfied 
shareholders. 
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It  is  not  neoessary  in  the  present  state  of  the  case  to  say 
anything  more  on  this  point. 

It  is  also  objected  to  the  cross-bill,  that  it  is  not  germane 
to  the  original  bill  or  suit  A  cross-bill  is  defined  by  Story'a 
Equity  Pleadings,  section  389,  as  ''a  bill  brought  by  a 
defendant  in  a  suit,  or  against  other  defendants  in  the  same 
suit,  or  against  both,  touching  the  matters  in  question  in 
the  original  bill;"  and  he  adds,  it  ''is  usually  brought, 
either  (1),  to  obtain  a  necessary  discovery  of  facte  in  aid  of 
the  defense  to  the  original  bill,  or  (2),  to  obtain  full  relief 
to  all  parties  touching  the  matters  of  the  original  bill." 

That  this  is  a  proper  case  for  a  cross-bill,  within  this 
definition  and  within  the  reason  of  the  thing,  is  too^plain 
for  argument. 

As  to  the  estoppel  set  up  in  the  cross-bill,  my  impression 
is  that  it  is  sufficient  if  the  Mortgage  Savings  Bank  is  bound 
by  the  knowledge  of  its  president  and  manager,  William 
Beid,  obtained  while  acting  as  president  of  the  Oity  of 
Salem  Compaoy,  and  engaged  in  the  transaction  of  this 
business.  But  the  question  has  not  been  argued  under  the 
demurrer,  and  it  may  go  over  until  the  coming  in  Of  the 
answer  to  the  cross-bill  or  the  final  hearing. 

The  demurrer  is  overruled. 


R.   McDonald  and  Joseph   F.  Kelly  v.  The   Saleu 
Capitol  Flour  Mills  Company  et  al. 

GiBouiT  CouBT,  DiSTBicrr  OF  Obboon. 
August  1, 1887. 

1.  BxHOYAii— Plxa  to  thi  Jubisdiction. — A  party  against  whom  a  oaae  has 

been  removed  from  a  state  to  a  national  conrt,  may  contest  any  allega- 
tion of  fact  on  which  such  removal  was  had,  by  a  plea  in  the  natnre  of  a 
plea  to  the  jurisdiction  of  the  latter  conrt;  and  this  whether  such  allega- 
tion is  contained  in  the  pleadings  proper  or  the  petition  for  removaL 

2.  BniDXNOE  AKD  GiTzxMBHXP.— An  averment  in  a  plea  that  a  party  is  a  citi- 

zen of  Oregon  is  not  neutralized  by  an  admission  therein  that  such  party 
is  residing  abroad.  Besidence  is  prima  facie  evidence  of  citizenship,  bat 
not  conclusive;  and  a  person  may  be  a  citizen  ef  one  state  or  country 
and  reside  for  the  time  being  in  another. 
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8.  DoMXGHJB. — Primarily,  a  person's  domicile  is  his  legal  home;  bnt  domicile 
implies  more  than  mere  residence  in  a  oonntry. 

4.  AjBauuxsTATrm  Plba.— A  plea  must  be  positlye  and  direct,  and  not 
merely  argomentatiYe;  and  when  a  fact  is  controverted  simply  by  alleg- 
ing one  contradictory  thereof,  the  plea  mnst  go  farther  and  directly  neg- 
ative or  traverse  the  facts  inconsistent  with  the  fact  alleged. 

6.  AmrwBB  ih  Suppobtov  Plba.— A  plea  to  the  jurisdiction  that  one  of  the 
parties  to  the  case  is  a  citizen  of  a  state  other  than  that  alleged  (in  the 
petition  for  removal,  need  not  be  sapi>orted  by  an  answer. 

Before  Deadt,  District  Judge. 
JUr.  John  M.  Bower,  for  the  plaintiffs. 

Mr.  WiUiam  B,  Gilbert^  for  the  defendants,  the  Bank  and 
Stewart. 

Deady,  J.  This  suit  was  brought  by  the  plaintiff,  B.  Mo- 
Donald,  in  the  state  circuit  court  for  the  county  of  Marion 
against  the  Salem  Capitol  Flour  Mills  Company,  the  First 
National  bank  of  Salem,  the  City  of  Salem  Company, 
William  Stuart  and  James  McDonald,  trustee. 

On  February  19,  1887,  an  amended  complaint  was  filed, 
making  Joseph  F.  Kelly  a  party  plaintiff. 

The  object  of  the  suit  is  to  establish  and  enforce  the 
alleged  lien  of  two  certain  judments  infaror  of  the  plaintiffs 
respectively,  as  the  assignees  of  the  Oregon  and  Washing- 
ton Mortgage  Saving  bank,  against  the  defendant,  the  City 
of  Salem  Company,  namely:  A  judgment  obtained  by  Mc- 
Donald in  the  state  circuit  court  for  the  coanty  of  Multno- 
mah, on  December  6,  1886,  for  fourteen  thousand  three 
hundred  and  sixty-eight  dollars  and  twenty-two  cents,  and 
one  obtained  by  Eelly  in  the  same  court  on  April  3,  1886, 
for  twelve  thousand  seven  hundred  and  seventy-one  dollars 
and  fifty  cents,  and  to  that  end  to  set  aside,  as  so  far  null 
and  void,  certain  mortgages  and  conveyances  of  the  proper- 
ty of  said  City  of  Salem  Company,  executed  to  certain  of 
the  defendants  after  the  existence  of  the  indebtedness  on 
which  said  (judgment  were  given,  namely:  A  mortgage  to 
William  Stuart  of  August  2,  1883,  to  secure  the  sum  of 
seventy-one  thousand  nine  hundred  and  forty  dollars;  a 
conveyance  on  June  10,  1884,  of  all  the  property  of  said 
company  to  James  McDonald,  in  trust  for  the  Salem  Capitol 
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Floar  Mills  Company,  and  a  conveyance  of  the  same  by  the 
former  to  the  latter  on  July  1,  1884;  and  a  mortgage  by  the 
flour  mills  company  on  November  17, 1886,  to  the  defendant, 
the  First  National  bank  of  Salem,  to  secure  the  sum  of 
thirty  thousand  dollars. 

On  February  21,  1887,  the  defendant,  the  Bank,  filed  a 
petition  and  bond  for  the  removal  of  the  cause,  and  on  the 
24th  of  the  same  month  an  order  was  made  to  that  effect  in 
the  state  court.  In  this  court  the  bank  had  leave  on  April 
29th  to  file  an  amended  petition  for  removal,  from  which  it 
appears  that  the  petitioner  is  a  corporation  organized  under 
the  national  banking  act  of  the  United  States,  having  its 
principal  place  of  business  at  Salem,  Oregon;  that  Joseph 
F.  Kelly  is  a  citizen  of  Rhode  Island,  residing  in  London, 
England;  that  K  McDonald  is  a  fictitious  person;  that  the 
Salem  Capitol  Flour  Mills  Company  is  a  corporation  organ* 
ized  under  the  law  of  Great  Britain;  that  the  City  of  Salem 
Company  is  a  corporation  formed  under  the  law  of  Oregon; 
and  William  Stuart  and  James  McDonald  are  British  sub- 
jects. 

And  from  said  petition  and  the  complaint  herein  it  also 
appears  there  is  a  controversy  involved  in  the  suit  which  is 
wholly  between  citizens  of  the  United  States — the  petitioner 
and  said  Kelly. 

On  May  25th  the  plaintiffs  filed  a  plea  to  the  petition  for 
removal,  purporting  to  be  verified  by  McDonald  and  alleg- 
ing that  he  is  a  British  subject  resident  in  Oregon  for  more 
than  six  months  prior  to  the  commencement  of  this  suit, 
and  that  Joseph  F.  Kelly  is  a  citizen  of  Oregon,  residing 
temporarily  in  London,  England,  and  pray  judgment  therein 
that  this  cause  be  remanded  to  the  state  court  from  which 
it  was  removed. 

The  plea  was  set  down  for  argument,  and  counsel  heard 
as  to  its  sufficiency  on  June  20th. 

Whenever  a  party  against  whom  a  cause  has  been  removed 
from  a  state  to  a  national  court  wishes  to  contest  any  aUega- 
tion  of  fact  on  which  such  removal  was  had,  he  may  do  so 
by  a  dilatory  plea,  in  the  nature  of  a  plea  to  the  jurisdiction. 
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The  petition  for  removal  is  a  part  of  the  record,  and 
whenever,  as  in  this  case,  the  facts  on  which  the  removal  is 
made  do  not  appear  otherwise  than  by  the  petition,  it  must 
be  considered,  for  the  purposes  of  such  plea»  a  part  of  the 
case  stated  in  the  bill  or  complaint. 

The  right  of  the  bank  to  remove  this  case  to  this  court 
and  the  jurisdiction  of  the  latter  to  hear  and  determine  the 
same,  depend  on  the  fact  that  there  is  a  separable  controversy 
involved  in  it  between  citizens  of  di£ferent  states.  (Act  of 
1875,  sec.  2;  18  Stats.  471.)  Such  a  controversy  undoubt- 
edly exists  in  the  case,  between  the  bank  and  Kelly,  and 
also  the  former  and  McDonald.  But  the  latter,  if  a  real 
person,  is  admitted  to  be  an  alien;  and  unless  Kelly  is  a 
citizen  of  a  state  of  this  Union,  other  than  Oregon,  the  case 
is  not  properly  here,  and  must  be  remanded.  And  any  party 
to  the  case  may  set  up  any  fact  which  shows  the  non-exist- 
ence of  this  diverse  citizenship  between  these  parties,  in  a 
plea  to  the  jurisdiction  of  the  court  for  the  purpose  of  hav- 
ing the  case  remanded. 

This  is  simply  a  negative  plea,  and  does  not  require  to  be 
supported  by  an  answer. 

The  principal  objection  made  to  the  plea  is  that  it  admits 
Kelly  is  not  a  resident  of  Oregon,  and  thereby,  in  effect, 
admits  that  he  is  not  a  citizen  of  Oregon,  notwithstanding 
the  direct  averment  to  the  contrary.  Citizenship  being  a 
mixed  question  of  law  and  fact,  there  is  no  doubt  that  a  plea 
may  contain  details  of  fact  so  inconsistent  with  the  general 
averment  of  citizenship  as  to  neutralize  it.  But  while  resi- 
dence, as  a  fact,  is  prima  fade  evidence  of  citizenship,  it  is 
not  conclusive  of  the  question.  A  person  may  be  a  citizen 
of  one  state  or  country  and  reside  for  the  time  being  in 
another.  (Sharon  v.  HiU,  11  Sawy.  298;  S.  C7.,  26  Fed. 
Rep.  342.)    . 

Counsel  for  the  petitioner  cites  and  relies  on  Poppenhauser 
V.  Indian  Bubber  Company  et  ah,  14  Fed.  Rep.  707.  In  this 
case  a  motion  to  remand  was  heard  by  the  court  on  affida- 
vits, touching  the  question  of  whether  one  of  the  defendants 
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was  a  citizen  of  New  York,  and  the  coart  held  from  the  fact 
of  her  oontinaed  residence  abroad,  nnder  the  cironmstances, 
that  she  was  not.  And  in  the  course  of  his  opinion,  the 
learned  jadge  said:  "For  the  purposes  of  the  jurisdiction 
of  the  courts  of  the  United  States,  domicile  is  the  test  of 
citizenship."  But  domicile  implies  more  than  mere  resi- 
dence. Primarily,  a  person's  domicile  is  his  legal  home,  or 
the  place  where  the  law  will  presume,  under  the  circum- 
stances, he  intends  to  permanently  reside,  although  he  may 
be  absent  from  it  at  the  time.  (Bap:  &  Law.  Die,  Domicile.) 

Eelly  may  have  a  domicile  in  Oregon  or  be  a  citizen  of 
Oregon,  and  at  the  same  time  have  a  residence  of  more  or 
less  duration  in  England.  In  this  respect  the  plea  is  suffi- 
cient. When  the  fact  comes  to  be  inquired  into,  the  resi- 
dence abroad  and  elsewhere  may  be  sufficient,  under  the 
circumstances,  as  evidence,  to  show  that  Eelly  never  had  a 
domicile  in  Oregon,  or  that  he  has  lost  it. 

But  this  plea  is  clearly  open  to  the  objection  that  it  is 
argumentative — not  positive  and  direct,  as  it  should  be. 
(Story's  Equity  Practice,  sec.  662;  Lewis'  Equity  Decisions, 
222.)  The  petition  alleges  that  Eelly  is  a  citizen  of  Rhode 
Island,  '* residing" — not  temporally — **in  England."  In 
answer  to  this,  the  plea  alleges  that  ''Eelly  is  a  citizen  of 
Oregon,  temporarily  residing  in  England."  He  cannot  be 
a  citizen  of  both  states  at  the  same  time,  and  therefore 
argumentatively  the  plea  takes  issue  with  the  petition  on 
.this  point.  But  in  addition  to  stating  the  contradictory 
fact,  the  plea  must  directly  negative  or  traverse  all  the 
inconsistent  facts  and  circumstances,  and  directly  aver  that 
Eelly  is  not  a  citizen  of  Rhode  Island,  and  is  not  a  resident 
of  England. 

The  plea  is  insufficient,  and  is  overruled. 

The  First  National  Bank  of  Salem  v.  The   Salem 
Capital  Flour  Mills  Company  bt  al. 

Deadt,  J.  This  suit  was  brought  in  this  court  on  April 
4,  1887,  and  involves  the  same  questions  as  the  foregoing 
one — the  parties  being  in  some  measure  reversed.    The  bill 
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alleges,  among  other  things,  that  Eellj  is  a  citizen  of  Bhode 
Island,  resident  in  England,  and  it  also  appears  that  there 
is  a  controversy  in  the  case  between  the  plaintiff,  a  citizen 
of  Oregon,  and  said  Kelly,  from  which  it  follows  that  the 
oonrt  has  jurisdiction.  (Act  of  1875,  sec.  1;  18  Stats.  470.) 
The  plea  to  the  jurisdiction,  purporting  to  be  verified  by 
McDonald  only,  alleges  that  Kelly  is  a  citizen  of  Oregon, 
temporarily  residing  in  London,  England,  without  specially 
traversing  the  allegation  that  he  is  a  citizen  of  Bhode 
Island,  and  resident  in  England. 

For  the  reasons  given  above,  the  plea  is  held  insufficient 
and  overruled. 


The  Alameda,  etc.,  v.  Neal. 

Cmourr  Court,  Nobthebn  Distbict  op  Caufobiua. 

AuausT  1,  1887. 

1.  PiLOTB — Haut  PiXiOTAOB— Dibobimination — Statutbb. — Seotioxi  2466,  po- 
litical code  of  California,  providing  rates  for  pilotage  and  half  pUotage  to 
be  charged  yessels  entering  the  port  of  San  Francisco,  is  not  so  affected 
by  the  joint  operation  of  section  2468,  political  code  of  California,  ex- 
empting yessels  sailing  between  San  Francisco  and  ports  in  Oregon, 
Washington  and  Alaska,  from  half  pilotage,  and  the  revised  statutes 
of  the  United  States,  section  4237,  forbidding  discrimination  in  rates 
for  pilotage  and  half  pilotage,  as  to  exempt  viBSsels  sailing  from  a 
foreign  port  to  San  Francisco  from  liability  for  half  pilotage;  bat  sec- 
tion 2466  wiU  prevail,  and  section  2468  fail,  so  far  as  its  provisions  come 
within  the  United  States  statutes  forbidding  discrimination  in  pilotage 
rates. 

Before  Field,  Circuit  Justice. 

Appeal  from  district  court.  Northern  District  of  Califor- 
nia. 

Mr.  Milton  Andros  and  Messrs.  Page  dt  EelUy  for  appellant. 

Mr.  P.  D.  Wigginion  and  Messrs.  Lloyd  dt  Wood,  for  ap- 
pellee. 

Field,  Circuit  Justice.  The  libelant  is  a  licensed  pilot 
for  the  harbor  of  San  Francisco,  under  the  laws  of  Califor- 
nia and  of  the  United  States,  and  on  the  19th  of  March, 
1887,  within  the  cruising  grounds  of  pilots,  and  outside  of 
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the  bar  of  the  harbor,  he  spoke  the  steamship  Alameda,  an 
American  vessel  coming  from  the  Hawaiian  islands  to  San 
Francisco,  and  tendered  to  the  master  of  the  vessel  his  ser- 
vices as  pilot.  The  services  were  declined,  and  the  steam- 
ship entered  the  harbor  without  having  on  board  any  licensed 
pilot.  The  pilot  thereupon  demanded  of  the  master  half  pilot- 
age, under  the  laws  of  the  state.  Its  payment  being  refused^ 
he  filed  his  libel  against  the  vessel  in  the  district  court  of  the 
United  States  for  the  amount,  namely,  eighty-three  dollars 
seventy-eight  cents.  The  Oceanic  Steamship  Company  ap- 
peared as  claimant,  and  filed  a  peremptory  exception  to  the 
libel,  on  the  ground  that  the  laws  of  the  state  allowing  half 
pilotage  were,  by  the  provisions  of  section  4237  of  the 
revised  statutes  of  the  United  States,  rendered  inoperative 
and  void.  That  section  declares  that  ''no  regulations  or 
provisions  shall  be  adopted  by  any  state  which  shall  make 
any  discrimination  in  the  rate  of  pilotage  or  half  pilotage 
between  vessels  sailing  between  the  ports  of  one  state  and 
vessels  sailing  between  the  ports  of  di£ferent  states,  or  any 
discrimination  against  vessels  propelled  in  whole  or  in  part 
by  steam,  or  against  national  vessels  of  the  United  States; 
and  all  existing  regulations  or  provisions  making  any  such 
discrimination  are  annulled  and  abrogated." 

The  laws  of  the  state  bearing  upon  the  question  are  found 
in  sections  2466  and  2468  of  the  political  code.  Section 
2466  provides  that  ''  the  following  shall  be  the  rates  of 
pilotage  into  or  out  of  the  harbor  of  San  Francisco :  AU 
vessels  under  five  hundred  tons,  five  dollars  per  foot  draft; 
all  vessels  over  five  hundred  tons,  five  dollars  per  foot  draft, 
and  four  cents  per  ton  for  each  and  every  ton  registered 
measurement.  When  a  vessel  is  spoken  inward  or  outward 
bound,  and  the  services  of  a  pilot  are  declined,  one-half  of 
the  above  rates  shall  be  paid.  In  all  cases  where  inward 
bound  vessels  are  not  spoken  until  inside  of  fiie  bar,  the 
rates  of  pilotage  and  half  pilotage  above  provided  shall  be 
reduced  fifty  per  cent.  Vessels  engaged  in  the  whaling  or 
fishing  trade  shall  be  exempt  from  all  pilotage,  except  where 
a  pilot  is  actually  employed."  Section  2468  provides  that 
''all  vessels  coasting  between  San  Francisco  and  any  port 
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in  Oregon,  or  Washington  or  Alaska  territories,  and  all 
vessels  coasting  between  the  ports  of  this  state,  are  exempt 
from  all  charges  for  pilotage,  unless  a  pilot  be  actually  em- 
ployed." 

The  district  court  overruled  the  exception  of  the  claimant 
to  the  libel,  and  the  case  is  brought  to  the  circuit  court  on 
appeal. 

The  contention  of  the  claimant  and  appellant  is  that  the 
exception,  under  section  2468  of  the  political  code,  of  cer- 
tain coasting  vessels  from  the  charge  of  half  pilotage,  has 
the  effect  of  bringing  the  whole  system  of  regulations  for 
half  pilotage  prescribed  by  section  2466  within  the  inhibi- 
tion of  the  federal  statute,  though  the  vessels  against  which 
it  is  made  chargeable  by  that  section  come  from  a  foreign 
port.  If  such  be  the  effect  of  the  exemption  of  the  coast- 
ing vessels,  the  whole  pilot  system  will  be  seriously  im- 
paired, and  its  usefulness  greatly  lessened.  The  allowance 
of  half  pilotage  when  the  services  of  a  pilot  have  been 
tendered  and  refused,  has  always  been  deemed  an  essential 
means  of  establishing  and  supporting  an  eflSicient  body  of 
port  pilots. 

As  said  by  the  supreme  court  of  the  United  States,  in  a 
case  in  which  I  had  the  honor  to  be  its  organ,  nearly  a 
quarter  of  a  century  ago,  speaking  of  regulations  respect- 
ing pilots  of  the  harbor  of  San  Francisco,  and  of  the  allow- 
ance to  them  of  half  pilotage  when  their  services  were 
tendered  and  declined : 

*'  The  object  of  the  regulations  established  by  the  statute 
was  to  create  a  body  of  hardy  and  skillful  seamen,  thor- 
oughly acquainted  with  the  harbor,  to  pilot  vessels  seeking 
to  enter  or  depart  from  the  port,  and  thus  give  security  to 
life  and  property  exposed  to  the  dangers  of  a  difficult  navi- 
gation. This  object  would  be  in  a  great  degree  defeated  if 
the  selection  of  a  pilot  were  left  to  the  option  of  the  master 
of  the  vessel,  or  the  exertions  of  the  pilot  to  reach  the 
vessel,  in  order  to  tender  his  services,  were  without  any 
remuneration.  The  experience  of  all  commercial  states  has 
shown  the  necessity,  in  order  to  create  and  maintain  an 
efficient  class  of  pilots,  of  providing  compensation,  not 
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only  when  the  services  tendered  are  accepted  by  the  master 
of  the  vessel,  but  also  when  they  are  declined.  If  the  ser- 
vices are  accepted,  a  contract  is  created  between  the  master 
or  owner  of  the  vessel  and  the  pilot;  the  terms  of  which,  it 
is  tme,  are  fixed  by  the  statute,  but  the  transaction  is  not 
less  a  contract  on  that  account.  If  the  services  tendered  are 
declined,  the  half  fees  allowed  are  by  way  of  compensation 
for  the  exertions  and  labor  made  by  the  pilot,  and  the  ex- 
penses and  risk  incurred  by  him  in  placing  himself  in  a  posi- 
tion to  render  the  services,  which,  in  the  majority  of  cases, 
would  be  required."  {Steamship  Co.  v.  Joltffe,  2  Wall.  456.) 
The  position  of  the  claimant  and  appellant  is  that  this 
system,  so  far  as  it  provides  for  half  pilotage,  has  been 
abolished  with  respect  to  aU  vessels  by  reason  of  the  dis- 
criminations adopted  with  respect  to  coasting  vessels.  I 
am  not  able  to  accept  this  conclnsion.  It  is  true  that  sec- 
tion 2468  of  the  political  code  makes  discriminations  within 
the  prohibition  of  the  federal  statute.  It  exempts  from 
charges  for  pilotage,  unless  a  pilot  is  actually  employed, 
vessels  coasting  between  San  Francisco  and  a  port  in  Oregon, 
or  in  Washington  or  in  Alaska  territories,  but  it  does  not 
exempt  from  such  charges  vessels  coasting  between  any 
other  port  of  California  and  a  port  in  that  state  or  in 
those  territories.  It  also  exempts  from  such  charges  ves- 
sels coasting  between  ports  of  the  state,  and  does  not 
exempt  from  the  charges  vessels  sailing  between  those  ports 
and  ports  of  other  states.  But  it  does  not  seem  to  me  to 
be  a  reasonable  inference  that,  because  an  exemption  was 
thus  made  by  the  legislature  in  favor  of  certain  coasting 
vessels  between  the  ports  of  the  state  and  between  its  prin- 
cipal port  and  ports  on  the  coast  in  Oregon,  Washington 
and  Alaska,  that  it  would  not  have  allowed  half  pilotage  in 
any  case,  even  where  the  vessel  to  which  the  services  of  » 
pilot  were  tendered  was  coming  from  a  foreign  port,  had 
not  this  exemption  of  coasting  vessels  from  such  charges 
been  allowed.  There  is  no  such  necessary  connection  be- 
tween the  two  things  as  would  justify  the  inference  that  the 
charge  would  not  have  been  allowed  in  the  one  case,  if  the 
exemption  were  not  permitted  in  the  other. 
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The  federal  statute  prohibits  regulations  by  any  state 
making  a  discrimination  in  the  rates  of  pilotage  or  half 
pilotage  between  certain  vessels  engaged  in  the  coasting 
trade,  or  against  vessels  propelled  in  whole  or  in  part  by 
steam,  or  against  national  vessels;  and  it  abrogates  all 
existing  regulations  thus  discriminating.  But  it  has  no 
further  operation;  it  in  no  respect  impinges  upon  any  other 
regulations,  or  touches  the  general  system  of  pilotage  or 
half  pilotage,  with  respect  to  vessels  engaged  in  foreign 
<$6mmerce.  The  prohibited  discrimination,  if  previously 
made,  is  abrogated;  if  subsequently  made,  it  is  inoperative 
to  defeat  regulations  otherwise  valid. 

Discriminations  in  rates  of  pilotage  in  favor  of  certain  ves- 
sels engaged  in  the  coasting  trade  are,  by  their  terms,  neces- 
sarily limited,  and  could  therefore  never  have  been  designed 
to  affect  the  pilotage  or  half  pilotage  of  vessels  engaged  in 
foreign  commerce.  The  discrimination  as  to  coasting  ves- 
sels being  invalid,  section  2466  stands,  as  respects  other 
vessels,  in  full  force.  Whether  the  coasting  vessels  are,  by 
the  invalidity  of  the  discrimination  as  to  them,  brought 
under  the  operation  of  section  2466,  is  a  question  not  neces- 
sary to  determine.  It  may  be  said  that  the  discrimination 
indicates  the  intent  of  the  legislature  that  such  vessels 
should  be  exempt  from  half  pilotage;  but  it  may  be  also 
said  that  it  is  to  be  presumed  that  the  legislature  only 
intended  the  discrimination  in  case  it  could  be  lawfully 
made.  We  should  hesitate  to  attribute  to  it  a  designed 
-disregard  of  the  federal  statute.  But,  as  said  above,  the 
question  is  not  before  us  for  decision.  The  case  is  essen- 
tially different  from  Spraigue  v.  Thompson,  118  United 
States,  90,  6  supreme  court  reports,  988.  There  it  was  sought 
to  charge  a  coasting  vessel  which  was  excepted  from  pilot 
charges  by  the  code  of  Georgia;  here  it  is  sought  to  except 
from  sueh  charges  a  vessel  engaged  in  foreign  commerce, 
because  of  an  exemption  by  the  code  of  Oalifornia  in  favor 
of  certain  coasting  vessels, — an  exemption  contained  in  an 
independent  section. 

I  am  of  opinion  that  the  decision  of  the  district  court  was 
correct.    It  is  therefore  affirmed. 
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Duff  bt  al.  v.  Duff. 

ClBOniT  OOUBT,   NOBTRSBH   DiSTBIOT  OF   CALIFORNIA. 

Auouarr  1,  1887. 

1.  BncoYAL  OF  Gaubis — Pbbjitdics  AMD  Local  Intlubhcx — Ajtidatit. — 

Under  the  third  danse  of  section  639,  reyised  statutes  United  Stales^ 
the  affidavit  as  to  prejudice  and  local  inflaenoe,  in  the  case  of  a  petition 
for  remoyal  by  a  natural  person,  must  be  made  by  the  party  in  person. 
A  remoyal  cannot  be  had  upon  an  affidavit  made  by  his  attorney,  agent, 
or  any  other  person  on  his  behalf. 

2.  Same — Motion   to  Bbmaud — Wnnf  Madb. — The  want  of   an  affidayit 

authorizing  a  remoyal  appearing  on  the  face  of  the  record,  the  mere  filing 
of  a  petition  and  affidavit  of  some  person,  other  than  the  party,  does  not 
work  a  remoyal  under  the  statute ;  and,  the  record  having  been  filed  in 
the  circuit  court  in  such  case,  the  motion  to  remand  may  be  made  after 
issue  taken  on  the  allegations  of  the  petition  for  removal. 

Before  Sawyeb,  Circuit  Judge. 

Mr.  8.  if.  BiLck,  for  the  motion. 

Mr.  S.  M.   Wilson,  contra. 

On  Motion  to  Eemand  Cause. 

Sawteb,  Circuit  Judge.  The  complainants,  after  a 
hearing  and  decree  in  their  favor  in  the  superior  court,  and 
reversal  of  the  decree  by  the  state  supreme  court,  on  appeal, 
and  after  the  case  had  been  remanded  to  the  court  below  for 
a  new  trial,  filed  a  petition  to  remove  the  case  to  this  court, 
on  the  ground  of  prejudice  and  local  influence,  by  reason 
of  which  they  are  not  able  to  obtain  justice  in  the  state 
court  in  which  the  suit  is  pending.  The  complainants,  as 
appears  from  the  bill,  are  the  widow  of  William  B.  Duff, 
and  not  a  feme  covert,  as  alleged  in  the  affidavit  of  prejudice, 
etc.,  and  her  infant  daughter,  represented  by  her  guardian, 
W.  L.  Duff,  who  was  for  a  long  time  a  practicing  attorney 
in  this  state.  The  affidavit  of  prejudice,  etc.,  was  not  made 
by  either  of  the  complainants  in  person,  but  by  one  of 
their  attorneys  of  record.  The  defendants  move  to  re- 
mand the  case,  claiming  that  the  statute  only  authorizes 
the   removal   on   the   affidavit   of   the   parties   in   person. 
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and  not  on  the  affidavit  of  somebody  else,  made  on  their 
behalf. 

In  this  I  think  they  are  right,  where  the  parties  are  natural 
persons,  as  in  this  case.  The  provision  of  the  statute  is, 
that  a  suit  between  a  citizen  of  the  state  in  which  the  suit  is 
brought,  and  a  citizen  of  another  state,  may  be  removed 
"on  the  petition  of  the  latter/'  if,  within  the  proper  time, 
**  he  makes  and  files  in  said  state  court,  an  affidavit ,  stating 
that  lie  has  reason  to  believe  and  does  believe,  that  from  pre- 
judice or  local  influence  he  will  not  be  able  to  obtain  justice 
in  such  state  court."  (Revised  statute,  sec.  639,  cl.  3.) 
This,  in  my  judgment,  calls  for  the  affidavit  of  the  party, 
and  to  extend  it  further  would  clearly  be,  as  it  appears  to 
me,  to  interpolate  into  the  statute  the  word,  *'or  some  per- 
son on  his  behalf."  It  calls  for  his  affidavit,  as  to  his  own 
believe,  that  he  cannot  obtain  justice;  not  for  the  affidavit 
of  somebody  on  his  behalf,  that  the  affiant,  or  even  the 
party,  believes.  No  man  can  know,  positively,  what  an- 
other's belief  really  is,  and,  therefore,  with  a  proper  appre- 
ciation of  his  position,  he  caunot  swear,  positively,  as  to 
what  the  other's  belief  is.  He  may  have  his  belief  upon 
the  subject  and  swear  to  that,  but  he  cannot  know,  and  to 
swear,  positively,  to  another's  belief,  would  be  to  swear  reck- 
lessly, tending  greatly  to  weaken  the  credibility  of  the  affi- 
davit. The  parties  can  swear,  positively,  as  to  what  their 
own  belief  is,  and  their  own  affidavit  to  their  belief  is,  in 
my  judgment,  called  for  by  the  statute,  as  it,  certainly, 
should  be  in  such  cases.  At  all  events,  congress  has  not 
inserted  the  words,  ''  or  of  some  other  party  on  his  behalf," 
and  the  courts  are  not  authorized  to  insert  them.  The 
courts,  generally,  hold  that,  under  the  statute,  the  affidavit 
must  be  as  to  the  belief  of  the  party,  and  not  of  some 
other  affiant.  If  so,  why  should  not  the  affidavit  of  the 
party,  who,  alone,  can  know  what  his  belief  is,  be  re- 
quired ? 

I  am  not  aware  that  this  question  has  been  passed  upon 
by  the  supreme  court.  In  other  courts  the  decisions  are  in 
conflict.  In  most  of  the  cases,  the  party  in  whose  behalf 
the  affidavit  for  removal  under  the  act  has  been   made  by 
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others,  is  a  corporation,  which  is  not  a  sentient  being,  and, 
in  the  nature  of  things,  conld  not  make  the  affidavit,  or 
even  have  any  belief.  For  this  reason,  it  has  been  said,  on 
the  one  hand,  that,  in  such  cases,  from  necessity,  the  affi- 
davit mnst  be  made  by  the  officers  of  the  corporation,  on 
its  behalf;  and,  on  the  other,  tbat  a  corporation  is  not  enti- 
tled to  remove  a  case  at  all,  under  the  third  clause  of  section 
639.  And  there  are  decisions  supporting  both  views.  It 
is  held,  however,  in  some  of  the  cases  recognizing  the  right 
of  a  corporation  to  remove  a  case,  that  the  officers  must 
show  special  authority  to  act  in  such  matters.  If  so,  why 
should  not  special  authority  be  required  in  the  case  of  a 
natural  person?  In  the  case  of  a  corporation,  the  legal 
entity  existing  in  contemplation  of  law,  not  being  a  sentient 
being,  can  have  no  knowledge  or  belief,  except  so  far  as  the 
knowledge  and  belief  of  its  officers,  is  the  knowledge  and 
belief  of  the  corporation,  itself.  The  officers  are  the  only 
ones,  who  can  perceive,  or  have  any  knowledge,  or  belief, 
and  they  are  the  ones,  and  the  only  ones,  who  can  make  the 
affidavit.  Indeed,  the  officers,  whatever  the  technical  idea 
may  be,  substantially,  and  practically,  constitute  the  cor- 
poration. It  may  be,  therefore,  that  an  affidavit  of  the 
officers  of  a  corporation,  duly  authorized,  being  the  only 
ones  having  knowledge  and  belief  on  the  subject,  and 
whose  knowledge  and  belief  are  the  knowledge  and  belief 
of  the  corporation,  or  who  could  make  affidavit  of  the 
knowledge  and  belief  of  the  corporation  on  the  subject, 
may  be,  properly,  regarded  as  ike  party  within  the  meaning 
of  the  law  for  that  purpose. 

There  are  but  two  cases,  within  my  knowledge,  in  which 
the  question,  necessarily,  arose,  where  the  affidavit  for 
removal,  under,  the  provisions  of  the  statute,  was  made  in 
behalf  of  a  natural  person,  and  not  by  the  party  himself, 
and  the  decisions  in  them  are  in  conflict.  In  Deiinis  v. 
County  of  Alchua^  3  Woods,  687,  Mr.  District  Judge  Settle, 
held,  that  it  is  not  necessary  for  the  party  himself  to  make 
the  affidavit,  under  the  statute,  but,  that  it  may  be  made,  on 
behalf  of  the  party,  by  one  who  swears  that  he  is  the  agent 
and  attorney  in  fact  of  the  party.     On  the  contrary,  in 
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Miller  v.  i^nn,  1  Neb.  269,  the  snpreme  court  of  Nebraska, 
in  a  well-considered  and  very  able  opinion,  nnanimously, 
held,  that  the  affidavit  of  prejudice  and  local  influence  under 
the  statute,  must  be  made  by  the  party,  himself,  in  person; 
that  it  cannot  be  made  on  his  behalf  by  his  agent,  or  attor- 
ney. This  opinion  also,  contains  much,  applicable  to  the 
so-called  plea  in  abatement  in  this  case,  or  more  properly 
8i>ei^king,  as  I  think,  to  the  issues  taken  upon  the  material 
and  only  issuable  allegations  of  the  petition  for  removal. 
So,  in  Qmgley  v.  Central  Pacific  Railroad  Co.  11  Nev.  350, 
the  supreme  court  of  Nevada,  in  discussing  the  statute  at 
large,  held,  that,  "  the  affidavit  must  be  made  by  the  party 
to  the  suit;  that  it  is  the  belief  of  the  citizen  of  another 
state,  not  the  belief  of  such  citizen's  agent,  that  deprives 
the  state  court  of  its  jurisdiction."  So  in  Mahone  v.  Man^ 
Chester  dk  L,  B.  Corp.,  the  full  bench  of  the  supreme  court 
of  Massachusetts,  Gray,  J.,  now  of  the  supreme  court  of 
the  United  States,  delivering  the  opinion,  also,  held,  that, 
in  case  of  a  natural  person,  the  affidavit  *must  be  made  by 
the  party  in  person.  As  quoted  in  11  Nev.  368,  Justice 
Gray  said: 

**  Among  the  conditions  which  the  act  of  congress  imposed 
upon  the  removal  of  the  case,  are  that  such  citizen  of 
another  state,  shall  file  a  petition  for  the  purpose,  and  that 
he  will  make  and  file,  in  the  state  courts  an  affidavit  that  he 
has  reason  to,  and  does  believe,  that,  from  prejudice,  or 
local  influence,  he  will  not  be  able  to  obtain  justice  in  such 
state  court.  The  act  of  congress  does  not,  like  our  statute 
for  the  removal  of  actions  from  the  superior  court,  upon 
application  of  the  defendant,  to  this  court  for  trial,  author- 
ize the  affidavit  to  be  made  by  the  party,  or  by  any  person 
in  his  behalf.  *  *  *  Congress  may  well  have  thought 
it  not  too  great  a  security  against  abuse  of  the  power  of 
removal,  to  require  the  party's  own  affidavit  to  a  fact,  of 
such  nature,  and  of  which,  no  further  proof  is  to  be  made 
at  any  stage  of  the  proceedings.  Whatever  may  be  the 
reasons,  the  words  of  the  statute  are  explicit,  and  require 
the  affidavit,  as  well  as  the  petition,  to  be  the  act  of  the 
party."    (11  Nev.  358.) 
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He  added: 

''When,  as  in  this  case,  the  petitioner  for  removal  is  a 
corporation,  the  petition  may,  doubtless,  be  signed,  and 
the  affidavit  made  bj  some  person  authorized  to  represent 
the  corporation.  But  the  authority  of  any  person  assuming 
to  represent  it  must  appear."    (Ill  Mass.  75.) 

Thus,  it  appears,  that  however  the  rule  may  be  ultimately 
settled  by  the  supreme  court,  where  a  corporation  is  a  party 
seeking  a  removal,  the  weight  of  authority,  and,  as  it  ap- 
pears to  me,  of  sound  reason,  is  largely  in  favor  of  the  view, 
that  where  a  natural  person  is  the  party  applying  for  a 
removal  under  the  provisions  of  the  statute  in  question,  the 
affidavit  of  existing  prejudice,  and  adverse  local  influence, 
must  be  made  by  the  party  in  person;  and  a  removal  cannot 
be  had  on  an  affidavit  made  by  his  agent  or  attorney,  or  any 
other  person  on  his  behalf.  These  decisions  conform  to  my 
view  of  the  statute,  and  I  shall  follow  them,  till  the  con- 
struction is  otherwise,  authoritatively  established. 

Under  section  2* of  the  recent  amendment  of  the  removal 
act,  the  court  is  now  authorized  to  ''  inquire  into  the  truth  of 
the  affidavit  as  to  jurisdiction,  and  the  grounds  thereof, 
and,  unless  it  shall  appear  to  the  satisfaction  of  the  court, 
that  said  party  will  not  be  able  to  obtain  justice  in  such 
state  court,  it  shall  cause  the  same  to  be  remanded  thereto.'* 
The  defendants  challenge  the  truth  of  the  affidavit  in  this 
instance,  and  ask  that  the  case  be  remanded  on  that  ground 
also.  Upon  the  view  taken  upon  the  point  already  dis- 
cussed, it  will  not  be  necessary  to  pass  upon  that  ground. 
But,  as  bearing  upon  the  necessity  for  a  strict  construction 
of  the  provision  authorizing  a  removal  upon  the  ground  of 
prejudice  and  adverse  influence,  it  may  be  well  to  advert  to 
the  inherent  weakness  of  the  case  made  by  the  petition  and 
affidavit,  as  it  appears  upon  the  face  of  the  record,  as  now 
presented,  without  farther  evidence  on  the  issue  joined. 

The  pretext,  arising  upon  the  facts  set  up  as  the  basis  of 
the  belief  in  the  petition  in  this  case,  has  apparently,  the 
most  flimsy  foundation.  The  record  shows  that  petitioners 
once  obtained  a  decree  in  their  favor,  in  the  very  court  in 
which  the  case  is  now  pending,  but  that  it  was  reversed  by 
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the  supreme  court  of  the  state,  on  appeal,  and  remanded 
for  a  new  trial  to  the  superior  court,  in  which  it  is  said, 
owing  to  prejudice  and  local  influence  in  favor  of  defend- 
ants, justice  cannot  be  had.  The  case  is  one  in  equity,  in 
which  the  parties  are  not  entitled  to  a  trial  by  jury.  The 
present  judge  was  one  of  the  attorneys  of  record  in  the  case 
in  former  stages  of  the  proceedings.  He  is,  of  course,  not 
qualified  to  try  or  sit  in  the  case,  and  it  must  be  tried  by 
the  judge  of  some  other  county,  called  in  for  the  purpose, 
or  ordered  to  hold  the  court  by  the  governor  of  the  state. 
It  cannot  be  known  now,  what  judge  will  sit  at  the  hearing, 
as  any  other  superior  judge  in  the  state  may  be  directed  to 
hold  the  court.  As  it  is  not  a  case  for  a  jury,  popular  sym- 
pathy or  prejudice  is  not  a  factor  to  be  considered,  and  as 
the  judge  of  the  court  is  disqualified,  and  it  cannot  be 
known  what  judge  will  try  the  case,  upon  what  plausible 
ground,  can  a  party,  truthfully,  make  aflSdavit,  that  *'he 
has  reason  to  believe,  and  does  believe  that  from  popular 
prejudice,  or  local  influence,  he  will  not  be  able  to 
obtain  justice  in  such  state  court?"  Is  it  not  more  likely 
that  the  removal  is  sought,  in  the  hope  of  rendering  it 
inconvenient  to  defendants  to  defend  the  sriit  at  a  great 
distance  from  home,  or  that  the  national  courts  may 
not  consider  themselves  bound  by  the  judgment  of  the 
supreme  court  of  the  state,  and,  take  a  different  view  of  the 
law  of  the  case  ?  This  act  was  intended  to  subserve  the 
ends  of  substantial  justice.  It  was  not  designed  to  enable 
parties  to  harass  their  opponents  by  capriciously  removing 
a  case  upon  slight  grounds,  from  the  state  to  the  national 
court  hundreds  of  miles  distant,  and  not  readily  accessible 
for  trial,  as  in  this  instance.  The  statute  should  not  be 
extended  by  loose  construction,  or  the  interpolation  of  pro- 
visions not  inserted  by  congress  in  order  to  reach  cases 
where  there  is  but  little  apparent  ground  to  apprehend  a 
failure  of  justice  in  the  state  courts,  by  reason  of  prejudice 
or  local  influence.  The  parties  who  know  their  own  belief 
should,  at  least,  be  required  to  make  the  aflSidavits  of  that 
belief,  and  assume  the  responsibility  themselves,  as  the 
statute  appears  to  me  to  require. 
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It  is  said  that  this  motion  is  based  apon  mere  formal 
defects,  and  comes  too  late  after  issae  taken  by  defendants 
opon  the  petition  for  remoyal.  It  is  trae  that  the  answer 
denying  the  allegations  of  the  petition  npon  which  the 
removal  was  had  was  filed  a  few  days  before  the  motion  to 
remand  was  made.  Bnt  the  grounds  of  the  motion  are  not 
mere  formal  defects.  They  are  matters  of  substance.  There 
is  no  affidavit,  at  all,  by  the  party  seeking  to  remove,  as 
required  by  the  statute,  upon  which  alone  a  removal  is 
authorized.  There  was  nothing  upon  which  to  base  a  re- 
moval. The  judge  did  not  order  a  removal  in  fact.  As 
there  was  no  order  for  a  removal,  and  no  affidavit  sufficient 
to  justify  a  removal,  the  filing  of  the  affidavit  of  the 
attorney  did  not  operate  to  work  a  removal.  An  improper 
filing  of  a  transcript  here  does  not  constitute  a  removal, 
in  such  sense  as  to  confer  jurisdiction  upon  this  court. 
As  the  record  of  the  state  court  does  not  show  a  lawful 
removal,  or  a  loss  of  jurisdiction,  there  is  nothing  to  pre- 
vent that  court  from  proceeding  with  the  case. 

The  case  must  be  remanded,  and  it  is  so  ordered,  with 
costs. 


United  States  v.  Sylvester  Buckley  et  al. 

DiSTBior  Coubt,  Nobthsbn  District  op  California. 

August  2,  1887. 

1.    SbAMBK — DESEBTTON — GOAOTINQ    YSSSBLB — COMBTBUGTION    OF    STATUTES. — 

The  act  of  oongress  of  June  9, 1874,  proTides  "that  now  of  the  provisions 
of  the  sot  entitled  'An  act  to  authorize  the  appointment  of  shipping 
oommissionera/  etc.,  approyed  June  17,  1872,  shall  apply  to  sail  or 
steam  vessels  engaged  in  the  *  coastwise  trade,'  except  the  coastwise  trade 
between  the  Atlantic  and  Pacific  coasts,*' etc.  JJe/(2,  that  the  effect  of 
the  act  was  to  repeal,  with  the  exceptions  indicated,  not  only  such  pro- 
visions of  the  act  of  1872  as  applied  distinctively  to  vessels  00  fkotnine,  b«i 
also  the  other  provisions  relating  to  master  and  owners,  and  their  duties^ 
and  to  seamen  and  apprentices,  and  their  discipline;  and  that  seamen 
deserting  from  a  coasting  vessel  plying  between  different  California  ports 
were  not  liable  to  information  therefor. 
^.  Statutes — BEPEAZi — ^Bbvxsioh — Shifpzmo  GoMMiBBioirBBs. — Under  the  set 
of  congress  of  Jnne  22,  1874,  providing  that  the  revised  statates  shovld 
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take  effect  as  of  Deoember  1, 1878;  and  reTised  statnteB,  5801,  dedaring 
that  acts  passed  since  the  date  should,  "  so  far  as  they  Tary  from  or  con- 
flict with  any  proyision  contained  in  said  reyision,  have  effect  as  subse- 
quent statutes,  and  as  repealing  any  portion  of  the  reyision  inconsistent 
Uierewith" — so  much  of  the  act  of  June  7,  1872,  entitled  "An  act  to 
authorize  the  appointment  of  shipping  commissioners,"  as  is  re-enacted 
in  title  LIII,  reyised  statutes,  is  repealed  by  the  act  of  June  9, 1874. 

Before  Hoffman,  District  Judge. 

Mr.  John  T.  Carey,  United  States  attorney,  and  Mr.  Oeorge 
W.  Towle,  Jr.,  for  the  United  States. 

Mr.  H.  W.  Hutton,  for  the  defendants. 

Hoffman,  J.  The  information  in  this  case  charges  these 
defendants  with  desertion  from  the  steamship  Queen  of  the 
Pacific,  a  coasting  vessel  plying  between  this  port  and  San 
Diego,  a  port  in  this  state.  The  offense  is  made  punishable 
by  section  51  of  the  act  of  Jane  7, 1872,  and  also  by  section 
4696  of  the  revised  statutes.  The  information  is  demurred 
to,  on  the  ground  that  these  provisions  are  repealed  by  the 
act  of  June  9,  1874.     (18  Stats.  64.) 

That  act  provides  '*  that  none  of  the  provisions  of  the  act 
entitled  'An  act  to  authorize  the  appointment  of  shipping 
commissioners '  (giving  the  title  of  the  act),  approved  June 
7,  1872,  shall  apply  to  sail  or  steam  vessels  engaged  in  the 
coastwise  trade,"  except  the  coastwise  trade  between  the 
Atlantic  and  Pacific  coasts,  etc.  The  remaining  provisions 
are  somewhat  obscure;  but  they  need  not  here  be  considered, 
for  it  is  not  disputed  that  the  vessel  from  which  the  men  are 
alleged  to  have  deserted  was  engaged  in  the  coastwise  trade 
between  ports  of  this  state. 

It  is  contended  on  the  part  of  the  prosecution:  (1)  That 
the  provisions  of  title  LIII  of  the  revised  statutes  are  in 
force,  unaffected  by  the  act  of  June  9,  1874;  and  (2)  that 
that  act  only  affects  such  provisions  of  the  original  act  of 
June  7,  1872  (re-enacted  in  title  LIII  of  the  revised  stat- 
utes), as  apply  distinctively  to  vessels,  and  that  the  other 
provisions,  relating  to  masters  and  owners,  and  their  duties, 
to  seamen  and  apprentices,  and  their  discipline,  etc.,  are 
unaffected  by  it. 
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These  contentions  will  be  considered  in  their  reverse 
order. 

1st.  Does  the  act  of  1874  repeal  all  the  provisions  of  the 
act  of  1872,  or  only  those  relating  to  vessels  lo  nomine? 

In  determining  this  question,  it  is  proper  to  advert  for  a 
moment  to  the  previous  legislation  on  the  subject.  One  of 
the  principal  objects  of  the  act  of  1872,  as  indicated  by  its 
title,  was  to  provide  for  the  shipment  of  seamen  before  ship- 
ping commissioners,  a  class  of  officers  created  by  the  act. 

Section  14  provides  that  "the  master  of  every  ship  bound 
from  a  port  in  the  United  States  to  any  foreign  port,  or  of 
any  ship  of  the  burden  of  seventy-five  tons,  or  upward, 
bound  from  a  port  of  the  Atlantic  to  a  port  of  the  Pacific," 
**  shall,  before  she  proceeds  on  such  voyage,  make  an  agree- 
ment," etc.,  etc. 

The  first  proviso  to  this  section  allows  the  master  to  per- 
form the  duties  of  shipping  commissioner  in  respect  to  his 
own  crew,  at  any  customs  district  where  no  shipping  com- 
missioner has  been  appointed.  The  second  proviso  exempts 
from  the  requirements  of  the  section  masters  of  vessels, 
where  the  seamen  are  entitled  to  participate  in  the  results 
or  profits  of  the  cruise,  or  voyage,  and  masters  of  coastwise 
and  lake-going  vessels  that  touch  at  foreign  ports.  Sub- 
stantially the  same  provision  is  contained  in  a  proviso  to 
section  8. 

The  act  of  1873  further  exempted  from  the  operation  of 
the  twelfth  section  of  the  original  act,  masters  of  vessels 
engaged  in  trade  betvreen  the  United  States  and  the  British 
North  American  ports,  or  the  West  India  Islands,  or  the 
Republic  of  Mexico. 

Such  was  the  state  of  the  law  prior  to  the  passage  of  the 
act  of  June  9,  1874.  As  to  the  effect  of  this  legislation, 
some  questions  have  presented  themselves.  Section  12  of 
the  original  act,  contains  minute  specifications  as  to  the 
contents  of  the  agreement  to  be  entered  into,  before  the 
shipping  commissioner  between  the  master  and  the  crew. 
A  form  of  agreement  is  provided  to  be  followed  as  near  as 
may  be,  which  contains  eight  separate  particulars  set  forth 
in  the  section. 
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The  first  proviso  authorizes  the  master,  in  districts  where 
there  is  no  shipping  commissioner,  to  himself  perform  the 
duties  of  shipping  commissioner.  The  second  proviso  de- 
clares that  the  section  shall  not  apply  to  masters  of  coast- 
wise or  lake-going  vessels,  which  tonch  at  foreign  ports. 

The  eighth  section  provides  that  ''  nothing  in  this  act  shall 
be  so  construed  as  to  prevent  the  owner,  consignee  or  master, 
of  any  ship,  except  such  as  are  described  in  section  12  of 
this  act,  from  performing  himself,  so  far  as  the  said 
ships  are  concerned,  the  duties  of  shipping  commissioner 
under  this  act." 

The  act  of  1873  further  extended  the  exemption  from  the 
operation  of  section  12,  to  masters  of  vessels  engaged  in 
trade  between  the  United  States  and  the  British  North 
American  possessions,  the  West  India  Islands,  and  the 
Bepublic  of  Mexico. 

Was  it  the  effect  of  this  legislation  to  exempt  the  masters 
of  the  excepted  vessels  from  the  operation  of  all  the  pro- 
visions of  the  twelfth  section  of  the  act  of  1872,  or  merely, 
as  might  be  inferred  from  the  first  proviso  and  the  language  of 
section  8,  to  allow  them  to  perform  themselves  the  duties  of 
the  shipping  commissioner  ?  If  the  first  view  be  adopted, 
I  find  no  provision  in  the  original  act,  or  the  amendments  to 
it,  which  requires  him  to  enter  into  any  agreement  whatever, 
in  writing,  with  the  seaman  shipped  on  the  excepted  vessels, 
either  as  to  time  of  service,  nature  and  probable  duration  of 
the  voyage,  capacity  in  which  they  are  to  serve, — scale  of 
provisions  to  be  served,  etc.,  etc.,  stipulations  which  would 
seem  to  be  as  essential  to  the  protection  of  seamen  on  the 
excepted,  as  on  ordinary  foreign  voyages.  If  the  other 
view  be  taken,  the  master  is  relieved  from  the  necessity  pi 
going  before  the  commissioner  with  his  crew  to  acknowledge 
the  execution  of  the  agreement,  but  he  is  nevertheless 
required  to  make  it  in  writing,  and  containing  all  the  par- 
ticulars mentioned  in  section  12. 

I  recur  to  the  question  presented  in  this  case. 

We  have  seen  that  the  proviso  in  the  act  of  1872,  and 
the  amendment  of  the  act  1873,  relate  exclusively  to  the 
provisions  of  section  12  of  the  original  act.     But  the  act  of 
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JTime  9,  1874,  provides  that  none  of  the  provisions  of  the 
act  of  1872  shall  apply  to  vessels  engaged  in  the  coastwise 
trade,  etc.  It  is,  as  before  stated,  contended  that  the  pro- 
visions abrogated,  are  onl  j  those  relating  eo  nomine  to  vessels. 
It  is  to  be  observed  that  the  act  does  not  say  none  of  Hie 
provisions  (of  the  act  of  1872)  relating  to  vessels^  shall  apply 
to  coastwise  vessels,  etc.,  bat  it  uses  the  nnrestricted  and 
comprehensive  expression,  ^^noneot  the  provisions  of  the 
act  shall  apply  to  snoh  vessels." 

It  could  not  have  been  intended  merely  to  relieve  the 
specified  vessels  and  their  masters  from  the.  operation  of 
the  twelfth  section  of  the  act  of  1872,  for  they  were  already 
exempted  by  the  terms  of  the  act,  and  by  the  provisions  of 
the  act  of  1873.  The  act  was  intended  to  have  a  broader 
and  more  comprehensive  application. 

In  support  of  the  interpretation  of  the  act  of  1874,  which 
restricts  its  application  to  those  provisions  of  the  act  of 
1872,  which  relate  to  vessels,  the  counsel  for  the  prosecu- 
tion has  attempted  to  show  that  the  provisions  of  the  act 
are  susceptible  of  classification,  and  may  be  resolved  into 
provisions  relating  to  the  men  and  their  duties,  to  the  mastw 
and  owners,  and  to  the  vessels  themselves.  But  this  classi- 
fication seems  to  me  impracticable,  or  founded  on  accidental 
phraseology  used,  rather  than  on  any  intention  to  discrimi- 
nate between  the  different  subjects  of  the  enactment. 

Section  14  provides  that  if  "any  master,  mate,  or  other 
officer,  shall,  knowingly,  receive  on  board  of  any  merchant 
ship  any  seaman  who  shall  have  been  engaged,  or  shipped, 
contrary  to  the  provisions  of  this  act,  the  ship  *  *  * 
shall  incur  a  penalty  not  exceeding  two  hundred  dollars/' 
This  provision  relates  to  seamen  and  their  shipment.  It 
also  relates  to  the  master  and  officers,  and  denounces  an 
offense  committed,  the  penalty  for  which  is  imposed  on  the 
ship.  It  is  impracticable  to  refer  this  provision  exclusively 
to  either  of  the  classes  into  which  the  act  is  claimed  to  be 
divided. 

Bo  in  section  15,  it  is  provided  that  for  certain  violations 
of  the  section,  the  mcuter  shall  incur  a  penalty  for  which 
the  ship  shall  be  held  liable.     So  in  section  41,  the  master. 
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or  owners,  inoor  a  penalty  for  not  providing  a  medicine 
chest,  etc.,  etc.  And  if  the  master  neglects  to  serve  out  lime 
joioe  or  vinegar,  etc.,  the  penalty  is  imposed  on  him  person- 
ally. Section  42  imposes  a  penalty  on  the  master  for  not 
keeping  on  board  proper  weights  and  measures,  etc.  And 
by  section  46,  a  penalty  is  imposed  on  the  master  for  not 
complying  with  the  provisions  of  the  law  as  to  the  e£Eects 
of  deceased  seamen  and  apprentices,  and  the  same  penalty 
is  imposed  on  the  owners. 

The  money  wages  and  effects  of  any  deceased  seaman  or 
apprentice  are  made  recoverable  in  the  same  courts  and  by 
the  same  modes  of  proceeding  by  which  seamen  are  enabled 
to  recover  wages — thus,  it  would  seem,  creating  a  lien  upon 
the  vessel. 

From  these  citations  it  is,  I  think,  apparent,  that  no 
such  separation,  or  classification,  of  the  various  provisions 
of  the  statute  as  counsel  suggests,  can  be  made,  nor  can  any 
reason  be  conjectured  why  congress  should  have  restricted 
the  legislation  of  1874,  to  the  repeal  of  those  sections  alone, 
which  relate,  exclusively,  to  vessels,  if  such  sections  can 
be  found.  If  such  was  the  intention  of  congress,  it  would 
have  been  far  more  natural  to  have  designated,  by  their 
numbers,  the  sections,  or  parts  of  sections,  intended  to  be 
abrogated.  Neither  can  we  suppose  that  congress  meant  to 
leave  the  greater  part  of  the  statute  in  force,  but  mutilated 
and,  in  some  respects,  abortive,  for  offenses  would  remain 
forbidden  and  denounced  while  all  means  of  exacting  the 
penalty  would  be  taken  away. 

All  the  acts  on  this  subject  are  regulations  of  commerce. 
If  the  statute  had  declared  that  none  of  the  provisions  of 
the  act  of  1872  should  apply  to  commerce  carried  on  in  ves- 
sels trading  between  the  ports  mentioned  in  the  act,  no 
doubt,  as  to  its  construction,  could  be  entertained.  The 
language  employed  is,  ^'noneoi  the  provisions  (of  the  act 
of  1872)  shall  be  applied  to  vessda  engaged  in  the  coaatvnse 
trade"    I  think  the  expressions  are  equivalent. 

The  same  conclusion  was  reached  by  Fox,  district  judge, 
in  United  Staies  v.  Bains.  In  that  case  Judge  Fox  holds, 
that  the  effect  of  the  act  of  1874,  was  to  strike  from  the 
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revised  statute,  and  from  the  act  of  1872,  eveiy  provision 
therein,  relating  to  coastwise  vessels — inclading  the  pro- 
vision concerning  ''crimes  and  offenses,"  and  that  a  sea- 
man, shipped  for  a  coastwise  voyage,  was  not  liable  to  in- 
dictment for  desertion.    (6  Federal  Reports,  192). 

In  United  StaJka  v.  King  Brtice,  I  held,  that  the  effect 
of  the  act  of  1874  was  to  sweep  away  all  the  penal  provisions 
of  the  act  of  1872,  in  so  far,  as  they  applied  to  vessels  in 
the  coastwise  trade,  with  the  exceptions  made  in  the  repeal- 
ing act.  (23  Fed.  Bep.,  141;  see,  too,  Scott  v.  Boae,  2 
LoweU,  382.) 

2d.  The  objection,  that  the  act  of  1874  does  not  repeal 
the  provisions  of  the  revised  statutes,  taken  from  the  act  of 
1872,  can  be  readily  disposed  of.  The  act  of  congress  of 
June  22,  1874,  provided  that  the  revised  statutes  should 
take  effect  as  of  December  1,  1873,  and  by  section  6601,  it 
was  declared,  that  acts  passed  since  that  date,  should  have 
full  effect,  as  if  passed  after  the  enactment  of  the  revised 
statutes,  and,  ''so  far  as  such  acts  vary  from,  or  conflict 
with,  any  provision  contained  in  said  revision,  they  are  to 
have  the  effect  as  subsequent  statutes,  and  as  repealing 
any  portion  of  the  revision  inconsistent  therewith.*'  (United 
States  V.  Bain,  ubi  supra.) 

The  act  relied  on  by  the  defence,  in  this  case,  was  passed 
June  9,  1874.  It  therefore  operated  to  repeal  the  provisions 
of  the  revised  statutes  taken  from  the  act  1872.  It,  neces- 
sarily, described  the  act  repealed,  by  its  title,  as  it  then 
stood  in  the  statutes — for  the  revised  statutes,  which  re- 
enacted  its  provisions,  had  not  been  passed. 

The  demurrer  is  sustained. 


United  States  t?.  William  Ball  and  Henry  M.  Daniel. 

CiBouiT  Court,  Dibtbiot  of  Obboon. 

August  5,  1887. 

1.  HoMisTXAD — GnrnNG  Timbxb  Thsbkon.— A  settler  on  the  public  lands 
nnder  the  homestead  act,  pending  his  residence  thereon,  and  prior  to 
the  issue  of  a  final  certificate,  is  like  a  person  in  possession  under  an 
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Tinoompleied  contract  of  pnrohase,  and  he  is  not  authorized  to  oat  or 
remoye  timber  therefrom  except  for  the  purpose  of  preparing  the  land  in 
the  ordinary  way  for  tillage,  but  if  he  does  out  or  remove  timber  therefrom 
for  export  and  sale  merely,  and  afterwards  obtains  a  certificate  from  the 
register  and  receiver  of  his  compliance  with  the  law,  as  such  settler,  the 
United  States  cannot  thereafter  maintain  an  action  against  him  for  dam- 
ages for  cutting  such  timber,  nor  against  any  one  to  whom  he  may  haye 
disposed  of  the  same  for  the  conversion  thereof. 

Before  Deadt,  District  Jadge. 

Mr.  Leioia  L.  McArthur^  for  the  United  States. 

Mr.  H.  Hurley  and  Mr.  Arthur  L.  Frazer^  for  the  defend- 
ants. 

Deadt,  J.  This  action  is  brought  bj  the  United  States, 
to  recover  damages  for  the  conversion  of  timber  alleged  to 
have  been  cnt  from  the  public  lands  in  Yamhill  county.  It 
is  alleged  in  the  complaint  that  on  January  1,  1881,  and  on 
divers  days  thereafter,  and  prior  to  February  1, 1884,  John  W. 
Green  unlawfully  cut  from  the  public  lands,  designated  in 
the  surveys  thereof  as  the  northeast  quarter  of  the  northeast 
quarter  and  the  southeast  quarter  of  the  northwest  quarter 
of  section  thirty,  in  township  two  south,  of  range  five  west, 
of  the  Wallamet  meridian,  eight  hundred  and  forty  thousand 
feet  of  growing  timber,  and  made  the  same  into  saw-logs, 
which  he  removed  to  the  defendants'  saw-mill  in  Yamhill 
county;  that  the  defendants,  well  knowing  the  premises, 
took  possession  of  said  logs  and  manufactured  them  into 
lumber,  which  they  converted  to  their  own  use,  to  the  dam- 
age of  the  plaintiff  in  the  sum  of  six  thousand  seven  hundred 
and  twenty  dollars. 

The  answer  of  the  defendant  contains  three  defenses, — 
the  first  of  which  is  demurred  to  by  the  plaintiff. 

In  effect,  the  defense  is  that  in  November,  1880,  said  Green 
being  qualified  to  enter  land  under  the  homestead  act,  took 
possession  of  the  north  half  of  the  northeast  quarter  and  the 
east  half  of  the  northwest  quarter  of  the  section  aforesaid, 
and  filed  his  affidavit  in  the  proper  land  office,  as  a  settler 
thereon  under  said  act,  and  paid  the  fees  required  by  law; 
that  in  January,  1886,  he  made  his  final  proof  of  compliance 
with  said  act  before  the  proper  register  and  receiver,  who 
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thereupon  made  and  delivered  to  him  a  final  oertifioate  to 
that  eSeotf  and  that  he  is  entitled  to  a  patent^for  the  land; 
that  the  defendants  bought  two  hundred  and  thirty-nine 
thousand  six  hundred  and  eighfy  feet  of  logs  of  said  Green, 
which  were  out  off  said  homestead  during  the  time  he  occu- 
pied the  same  under  the  act,  and  that  said  logs  are  a  part  of 
those  mentioned  in  the  complaint,  and  were  only  worth  fif- 
teen cents  per  thousand. 

On  the  argument  of  the  demurrer,  counsel  for  the  plaintiff 
cited  United  States  y.  Minor,  114  XT.  8.  233,  to  prove  that  the 
United  States  are  not  precluded  by  the  proceedings  before 
the  land  officers  under  any  of  the  various  acts  for  the  dispo- 
sition of  the  public  lands  to  settlers  thereon,  to  show  tiiat 
such  officers  have,  by  the  falsehood  or  fraud  of  the  appli- 
cant, been  imposed  on  and  induced  to  give  him  a  final 
certificate  in  a  case  where  he  was  not  entitled  to  the  same, 
while  counsel  for  the  defendant  cite  and  rely  on  SmiihY. 
Swing,  23  Fed.  Bep,  741,  to  prove  that  such  certificate  can- 
not be  questioned  or  set  aside  except  on  a  direct  proceeding. 

But  no  question  of  this  kind  arises  here.  Under  any 
circumstances,  tlie  certificate  is  at  lea&t  prima  facie  evidence 
of  the  facts  and  conclusions  stated  therein.  Neither  does 
United  States  v.  Minor  countenance  the  idea  that  the  certifi- 
cate is  subject  to  a  collateral  attack,  but  can  only  be  set 
aside  or  overcome  by  a  suit  in  equity  ins^tuted  for  that 
purpose. 

The  demurrer  to  the  defense  in  this  case  admits  the  facts 
stated  therein— the  gist  of  which  is  that  Green  entered  the 
premises  under  the  homestead  act,  and  having  duly  per- 
formed the  subsequent  conditions  required  by  the  same, 
and  made  due  proof  thereof,  he  received,  in  due  form,  a 
certificate  to  that  effect  from  the  register  and  receiver  of  the 
proper  land  office. 

A  settler  on  the  public  lands,  under  the  homestead  act, 
must  reside  on  and  cultivate  the  same  for  five  consecutive 
years  before  he  is  entitled  to  a  certificate.  (Sec.  2291,  Bev. 
Stats.)  In  the  meantime,  the  legal  title  to  the  land  and  the 
timber  thereon  is  in  the  United  States,  and  the  occupant  is 
not  entitled  to  cut  or  remove  any  timber  therefrom,  except 
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as  allowed  by  seotion  4  of  the  act  of  June  3,  1878  (20  Stats. 
90),  which  provides,  in  effect,  that  an  **  agriculturist "  on 
the  public  land — a  homesteader  or  pre-emptionist — shall 
not  cut  or  remove  timber  therefrom,  except  in  the  ordinary 
preparation  of  his  ''farm  for  tillage," — the  manifest  mean- 
ing of  which  is  that  the  timber  shall  not  be  cut  for  the  sake 
of  the  timber,  but  for  the  improvement  of  the  land.  And 
this  implies  that  the  cutting  and  tillage  shall  not  be  far 
apart — that  the  plow  must  follow  the  axe.  (  U.  S.  v.  PFtKiaww, 
9Sawy.377.) 

In  this  matter  the  United  States  is  to  be  regarded  as  any 
other  vendor  of  real  property,  and  the  settler,  prior  to  the 
issue  of  the  certificate,  as  a  vendee  of  such  property,  in 
possession  under  an  uncompleted  contract  of  purchase. 

A  person  who  goes  into  possession  of  real  property  under 
a  contract  of  purchase,  and  abandons  or  fails  to  comply  with 
the  same,  is  liable  in  trespass  for  the  profits  of  the  land  or 
waste  committed  thereon,  during  his  occupation.  (1  Wash. 
R.  P.  377;  Smith  v.  Stewart,  6  John.  46;  5  Am.  Dec.  186; 
Bancroft  v.  WardioeU,  13  John.  489;  7  Am.  Dec.  396.) 

But  where  a  conveyance  has  been  made  to  the  vendee  in 
pursuance  of  the  contract  of  sale,  or  he  has  become  entitled, 
by  reason  of  compliance  with  the  terms  of  such  contract,  to 
receive  one,  his  right  in  and  to  the  land  relates  back  to  the 
entry  under  the  contract,  and  he  cannot  be  held  liable  to 
the  vendor  for  any  profits  he  may  have  received  from  the 
land  or  any  waste  committed  thereon,  in  the  meantime, 
although  the  latter  were  of  such  a  character,  as  cutting  and 
removing  timber  thereon,  under  circumstances  that  would 
have  given  the  vendor  a  right  in  equity,  to  an  injunction  to 
prevent  the  impairment  of  the  value  of  the  property,  pend- 
ing the  performance  of  the  contract;  and  while  it  might,  by 
the  failure  of  the  vendee,  be  thrown  back  on  his  hands. 
This,  in  my  judgment,  is  the  relation  between  Green  and 
the  United  States  since  the  issue  of  the  final  certificate.  He 
has  complied  with  his  contract  of  purchase„so  to  speak,  and 
has  established  the  fact  to  the  satisfaction  of  the  officers 
designated  by  the  law  for  that  purpose,  and  is  entitled  to  a 
patent  for  the  premises.    The  right  to  a  patent,  as  to  the 
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government,  is  equivalent  to  oneissned.  (Stark  y.  Starrs,  6 
WaU.  418.) 

Bat  it  has  been  suggested  that  the  defendants  having 
received  this  timber  from  the  settler  and  converted  it  to 
their  own  use  while  the  contract  of  purchase  was  only 
partly  performed  and  the  land  belonged  to  the  United  States, 
they  are  liable  therefor.  Under  tiie  circumstances,  they 
certainly  took  the  chances  of  Green's  complying  with  the 
law  and  obtaining  the  certificate.  But  if  the  performance 
of  his  contract  and  the  issue  of  the  final  certificate  relieves 
Green  from  liability  for  cutting  and  removing  this  timber, 
when  and  as  he  did,  it  ought  to  prevent  the  United  States 
from  maintaining  an  action  against  his  vendees  for  convert- 
ing it  to  their  use.  Before  the  timber  was  cut,  the  United 
States  had  disposed  of  the  land  to  Green,  and  afterwards 
acknowledged  the  performance  of  the  conditions  of  sale. 
The  plainti£f  has  had  pay  for  the  timber  once  and  has  no 
right  to  claim  it  again  from  these  defendants. 

If  A  takes  B's  horse  and  sells  him  to  0,  but  afterwards 
pays  B  for  it,  the  latter  cannot  then  maintain  an  action 
against  G  to  recover  the  horse  or  its  increase. 

The  effect  of  the  whole  transactian  between  Green  and  the 
United  States,  is  to  establish  the  right  of  the  former  to  the 
land  and  the  timber  thereon  from  the  time  of  the  entry  in 
the  land  office;  and  all  those  who  claim  under  him  for  either 
the  land  or  timber  are  entitled  to  stand  in  his  shoes. 

There  is  an  allegation  tagged  on  to  this  defense,  to  the 
effect,  that  this  timber  was  cut  for  the  purpose  of  clearing 
the  land  for  ''agriculture  *'  to  which  no  attention  has  been 
paid.  There  is  another  defense  in  the  case  founded  on  that 
fact.  But  this  defense  admits,  in  effect,  that  the  timber  was 
not  cut  primarily  for  the  purpose  of  preparing  the  land  for 
tillage,  within  the  meaning  of  the  proviso  to  section  four  of 
the  act  of  1878,  but  for  the  purpose  of  export  and  sale,  and 
it  is  sustained  on  the  theory,  that  the  subsequent  compliance 
with  the  law  under  which  the  entry  was  made  and  the  issue 
of  the  final  certificate  to  that  effect,  makes  Green  in  legal 
contemplation  the  owner  of  the  land  from  the  date,  of  his 
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entrj  with  a  right  to  oat  and  dispose  of  the  timber  thereon 
as  he  saw  proper.    The  demarrer  is  overruled. 

The  United  States  v.  William  Ball,  Henby  M.  Daniel 
AND  W.  S.  Powell. 

Deadt,  J.  This  action  was  brought  on  the  same  day  with 
the  foregoing  one,  to  recover  eight  thousand  two  hundred 
and  fifty  dollars  damages  for  the  conversion  by  the  defend- 
ants of  two  million  seven  hundred  and  fifty  thousand  feet  of 
timber  cut  and  removed  by  said  Green  horn  the  premises 
aforesaid}  between  January  1884  and  January  1887. 

The  answer  of  the  defendants  contains  a  defense  similar 
to  the  one  already  considered,  with  the  addition  that  the 
defendants  in  purchasing  the  logs  in  question  and  manufac- 
turing them  into  lumber,  were  acting  as  the  directors  and 
agents  of  the  Yamhill  Lumbering  Company,  a  corporation 
formed  under  the  laws  of  Oregon;  and  that  only  eight  hun- 
dred and  forty-six  thousand  feet  of  logs  were  so  obtained  by 
them — one  hundred  and  forty-one  thousand  prior  to  Janu- 
ary 11,  1886,  when  the  final  certificate  was  issued  to  Green, 
and  seven  hundred  and  five  thousand  afterwards. 

The  demurrer  to  the  defense  is  sustained  for  the  reason 
already  given. 


Wells,  Pargo  &  Co.  v.  Oregon  Ry.  &  Nav.  Co. 

CntOUIT  COUBT,  NOBTHBSN  DiSTBIOT  OF  CaUFOSNU. 

August  8,  1887. 

.  Sai<k — JuB  DiBPONEHDi — LiABZLiTT  OT  Cabbixb  tob  MisdbiiZyibt. — Where 
a  shipper  attaches  his  bill  of  lading  to  a  draft  upon  the  oonsignee,  he 
therel^  expresses  his  intention  to  deliyer  the  goods  upon  payment  of 
SQch  draft,  and  to  retain  control  of  them  until  such  payment,  and  the 
carrier  who,  nnder  such  ciroxmistanoes,  delivers  them  while  in  transit  to 
the  shipper,  is  liable  to  the  consignee  who  has  duly  taken  up  the  draft. 

.  Damaois — Expsmss  Inoubbed  in  Pubsitit  or  Pbopbbtt — Etidenob.— > 
Under  civil  code,  Oalifomia,  section  3336,  providing  that,  in  an  action 
brought  by  a  consignee  against  a  carrier  for  wrongfolly  delivering  up 
goods  in  transit  to  a  party  other  than  the  consignee,  the  measure  of 
damages  shall  be  the  highest  market  value  of  the  property  at  any  time 
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between  the  eonvenion  And  the  yerdlot^  without  intenflt»  and  «  £ur 
oompenaation  for  the  time  and  money  proper^  eq;»ended  in  pnxsoit  of 
the  property,  it  in  inoombent  on  the  pUdntiff  to  show  the  eiroomatanoea 
under  which  the  ezpenditore  claimed  by  him  to  hare  been  incnned  was 
made,  ao  that  the  oonrt  can  dedde  whether  it  waa  proper. 

Before  Bobs,  District  Judge. 

Meiars.  Page  d  Edls,  for  plaintiffii. 

JUeasn.  EsUe  &  WiUon  and  Measra.  Meaaick  dk  Maxwell,  for 
defendant. 

Bobs,  J.  From  Aagnst,  1886,  to  some  time  in  the  early 
part  of  1866,  the  firm  of  Mills  A  Go.  and  one  William  Jones 
were  dealing  largely  in  wheat;  Mills  &  Go.  being  located 
in  San  Francisco,  Galifomia,  and  Jones  at  Walla  Walla, 
Washington  territory.  Daring  the  same  period  the  plaintiffs 
herein  were  carrying  on  business  as  bankers  in  San  Fran- 
cisco, and  defendant  was  engaged  in  the  transportation  of 
passengers  and  freight  between  various  points  in  Oregon, 
Washington  territory,  and  Galifomia.  At  different  times  be- 
tween the  dates  mentioned  Jones  sold  wheat  to  Mills  A  Co. 
In  doing  so,  the  method  adopted — except  in  one  instance, 
which  occurred  early  in  their  dealings,  and  which  it  is  not 
important  to  notice  further — was  this:  The  respective  par- 
ties would,  by  telegram  or  letter,  agree  upon  a  sale,  whereupon 
Jones  would  ship  the  wheat  on  the  defendant's  cars,  taking 
therefor  a  carrier's  receipt,  reciting  defendant's  agreement  to 
deliver  the  merchandise  to  consignee  or  owner;  Mills  A  Go. 
being  therein  designated  as  consignees.  Jones  would  then 
draw  a  draft  on  Mills  A  Go.  in  the  approximate  amount  of 
the  purchase  price, — not  exceeding,  however,  according  to 
the  agreement  of  the  parties,  ninety-five  per  cent,  thereof, 
in  order  to  guard  against  shortage  or  damaged  wheat; 
attach  to  it  the  carrier's  receipt;  discount  the  same  with 
Baker  A  Boyer,  bankers  of  Walla  Walla,  who  would  send 
the  draft,  with  annexed  receipt,  to  the  First  National  Bank 
of  San  Francisco  for  acceptance  and  collection.  That  bank» 
on  receipt  of  the  papers,  would  notify  Mills  A  Go.  of  their 
arrival;  and  Mills  A  Go.  would  accept  the  draft,  and,  on 
maturity,  pay  it  with  their  check  on  Wells,  Fargo  A  Go., 
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duly  certified;  the  oheok  being  certified  and  paid  by  Wells, 
Fargo  &  Co.,  pursuant  to  an  agreement  between  them  and 
Mills  &  Co.,  that  they  wonld  advance  the  money  npon  the 
carrier's  receipt,  which,  in  each  instance,  was  endorsed  and 
delivered  by  Mills  &  Co.  to  them.  It  was  farther  under* 
stood  between  Mills  &  Co.  and  Wells,  Fargo  &  Co.  that  the 
receipts  should  also  stand  as  security  for  a  general  balance 
standing  against  Mills  &  Co.  on  the  bank's  books.  Up  to 
and  including  January  11,  1886,  Jones  had  in  this  manner 
shipped  and  sold  to  Mills  &  Co.,  in  the  aggregate,  one  hun- 
dred and  ninety  thousand  bushels  of  wheat,  all  of  which 
was  delivered  by  defendant  to  the  order  of  plainti£b.  Sub- 
sequent to,  but  soon  after,  January  11th,  the  wheat  in 
controversy  in  the  present  action  was  shipped  by  Jones, 
through  defendant,  to  Mills  &  Co. ;  the  carrier's  receipts,  in 
the  same  form  as  those  previously  given  (except  that  in  one 
for  three  hundred  and  ninety  sacks,  Mills  &  Co.,  care  of 
Taylor,  Young  &  Co.,  Portland,  Oregon,  and  in  another, 
for  three  hundred  and  ten  sacks.  Mills  &  Co.,  Portland, 
were  named  as  consignees),  were  taken  by  Jones;  drafts 
were  drawn  by  him  on  Mills  &  Co.  in  the  approximate  value 
of  the  wheat;  the  carrier's  receipt  attached  to  them;  and 
sent  through  Baker  &  Boyer  to  the  First  National  Bank  of  San 
Francisco  for  acceptance  and  collection.  These  drafts  were 
accepted  by  Mills  &  Co.,  and  paid  in  the  same  way,  and 
upon  the  same  agreement,  as  the  previous  drafts;  that  is  to 
say,  with  money  advanced  by  Wells,  Fargo  &  Co.  upon  the 
security  of  the  carrier's  receipts,  which,  as  in  the  previous 
instances,  were  endorsed  and  delivered  by  Mills  &  Co.  to 
them. 

Of  the  wheat  sued  for,  numbering  in  all  five  thousand 
three  hundred  and  sixty-three  sacks,  one  thousand  and 
twenty-three,  it  was  proved  on  the  trial,  were  properly 
delivered  by  defendant  in  San  Francisco;  and  as  to  that 
lot,  plaintiffs,  on  the*hearing,  conceded  that  they  had  failed 
to  make  good  their  claim.  The  remaining  four  thousand 
three  hundred  and  forty  sacks  were  never  delivered  to 
plaintifEs,  and  for  those,  they  contend,  they  are  entitled  to 
recover. 
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After  the  wheat  in  controYersy  had  been  shipped  in  the 
manner  stated,  Jones  came  to  San  Francisco,  and  finding 
Mills  &  Co.  insolvent,  and  that  he  had  not  been  paid  in  fall 
for  the  wheat  sold  and  delivered  prior  to  January  11,  1886, 
stopped  in  transit  all  of  that  in  controversy,  except  the* two 
lots  consigned  to  Portland.  Of  those  lots,  that  embracing 
three  hundred  and  ten  sacks,  and  consigned  to  Mills  &  Co., 
Portland, — at  which  place  there  was  no  such  firm, — ^waa 
upon  request  of  Jones  delivered  by  defendant  to  Caasar  & 
Co.,  for  Jones,  and  by  him  received;  and  that  embracing 
three  hundred  and  ninety  sacks,  and  consigned  to  Mills  & 
Co.,  care  of  Taylor,  Young  &  Co.,  Portland,  was  delivered 
by  defendant  to  Taylor,  Young  &  Co.,  at  Portland,  for 
Jones,  and  by  him  received.  The  remaining  three  thousand 
six  hundred  and  forty  of  the  four  thousand  three  hundred 
and  forty  sacks  yet  in  dispute  were  delivered  by  defendant 
directly  to  Jones,  pursuant  to  notice  given  to,  and  demand 
made  on,  defendant  by  Jones,  to  the  effect  that  he  was  the 
owner  of  the  wheat,  had  not  been  paid  for  it,  and  that  the 
consignees  (Mills  &  Co.)  were  insolvent. 

For  the  defendant  nominally,  but  in  reality  for  Jones — he 
being  the  real  party  in  interest — it  is  contended  that  Jones 
contracted  to  sell  Mills  &  Co.  one  hundred  and  ninety 
thousand  bushels  of  wheat,  the  ownership  of  which  passed 
to  them  at  the  time  the  wheat  was  delivered  to  the  carrier, 
and  for  which  he  has  never  been  paid  in  full;  that  the  wheat 
in  controversy  was  shipped  by  Jones,  through  the  mistake 
of  his  clerk,  ''  in  running  up  figures";  that  the  drafts  drawn 
by  him  on  Mills  &  Co.  were  not  drawn  against  any  specific 
shipment  of  wheat,  but  against  his  general  account;  and 
that  the  money  of  the  plaintiffs  that  went  to  pay  the  drafts 
that  accompanied  and  were  annexed  to  the  carrier's  receipts 
for  the  wheat  in  controversy,  and  which  was  advanced  upon 
the  security  of  those  receipts,  was  properly  credited  by 
Jones  to  the  general  account  of  Mills  &  Co.,  which  still  left 
a  small  balance  due  for  the  one  hundred  and  ninety 
thousand  bushels, — from  all  of  which  the  deduction  is  at- 
tempted to  be  drawn  that  the  wheat  in  controversy  was 
never  sold  by  Jones  to  Mills  &  Co.,  and  that  neither  that 
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firm  nor  plaintiffs  ever  acquired  any  property  or  interest 
in  it. 

Althoogb  Jones,  in  his  testimony,  and  bis  counsel,  in 
their  argument,  frequently  speak  of  a  contract  between 
Jones  and  Mills  &  Co.,  by  which  he  agreed  to  sell  them 
one  hundred  and  ninety  thousand  bushels  of  wheat,  the 
case  clearly  shows  that  no  such  contract  was  ever  made. 
There  were  a  series  of  contracts  made  between  the  parties 
for  the  sale  by  Jones  to  Mills  &  Co.  of  wheat,  between 
August,  1885,  and  the  eleventh  of  January,  1886,  which,  up 
to  and  including  the  last-mentioned  day,  aggregated  one 
hundred  and  ninety  thousand  bushels.  In  no  instance, 
however,  was  the  sale  consummated,  as  is  argued  by  coun- 
sel for  Jones,  when  the  wheat  was  delivered  to  the  carrier, 
but  only  when  th^  draft  that  was  drawn  against  the  wheat 
was  paid.  Whether  the  property  passes  to  the  vendee  upon 
deliveiy  to  the  carrier  depends  upon  the  circumstances  of 
the  particular  case.  It  never  does  when  the  vendor  mani- 
fests the  intention  to  retain  the  jus  diaponendi.  In  respect 
to  the  sales  in  question,  that  intention  was  clearly  mani- 
fested by  the  fact  that  the  vendor  attached  the  carrier's 
receipts  to  the  drafts,  and  deposited  them  with  bankers 
who  discounted  the  drafts;  and  this,  as  he  himself  testified, 
was  purposely  done  ''/or  his  ovm  securUyy^  and  because  he 
''  wanted  to  know  that  they  (Mills  &  Co.)  would  not  get  the 
receipts  until  they  had  paid  the  drafts.*'  (See  Benj.  Sales, 
(4th  Ed.)  sees.  381-399,  and  authorities  there  cited.) 

In  view  of  these  facts,  no  importance  can  be  attached  to 
the  further  statement  of  Jones  that  he  did  not  draw  against 
any  specific  shipment,  but  against  his  general  account  He 
drew  against  the  wheat  in  controversy,  and  attached  to  the 
drafts  the  shipping  receipts  therefor,  in  precisely  the  same 
way  that  he  did  in  respect  to  the  wheat  shipped  prior  to 
January  11th;  the  evident  purpose,  and,  indeed,  the 
admitted  purpose, — since  it  was  done  "for  his  own  securi- 
ty,"— ^being  to  retain  the  ownership  of  the  wheat  until  pay- 
ment of  the  draft  against  it.  It  is  not  pretended  that  any  of 
the  wheat  was  shipped  to  Mills  &  Co.  on  commission;  for 
Jones. himself  testified:    ''I  did  not  intend  to  send  them 
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any  I  did  not  mU  them."  I  can  discover  no  distinction  in 
the  dealings  of  the  parties  between  the  shipments  made 
prior  and  those  made  snbseqnent  to  Jannaiy  11,  1886.  Nor 
do  I  see  how  the  statement  that  the  wheat  in  excess  of  one 
hundred  and  ninety  thousand  bushels  was  shipped  tiuongfa 
the  mistake  of  the  clerk  ''in  running  up  ^;ures,"  can  be 
reconciled  with  the  undoubted  fact  that  there  never  was  a 
contract  for  one  hundred  and  ninety  thousand  bushels,  but 
a  series  of  contracts,  made  by  an  o£Fer  on  Jones'  part  to 
furnish  a  certain  number  of  bushels,  and  an  acceptance  on 
the  part  of  Mills  &  Go.  to  take  the  number  mentioned  at  a 
given  price;  nor  with  the  further  fact  that  on  the  maieentk  of 
January,  after  one  hundred  and  ninety  thousand  bushels 
had  been  shipped  and  sold,  Jones  wrote  to  Mills  &  Ce. :  ''  I 
wired  you  last  night,  asking  you  if  I  was  safe  in  buying  on 
the  basis  of  the  last  figure,  53";  and  in  the  same  letter 
notified  them  that  he  had  drawn  on  them  for  one  thousand 
five  hundred  and  fifty  dollars,  for  one  thousand  four  hundred 
and  seventy-four  sacks,  the  same  being  a  part  of  the  wheat 
in  dispute.  In  my  opinion,  all  of  the  wheat  in  controversy, 
that  is  to  say,  four  thousand  three  hundred  and  forty  sacb, 
was  sold  by  Jones  to  Mills  &  Go.,  and  the  ownership  of  the 
respective  lots  passed  to  them  upon  the  payment  of  the 
respective  drafts.  That  being  so,  there  can  be  no  doubt,  in 
view  of  other  undisputed  facts,  that  the  title  to  the  wheat 
vested  in  the  plaintiffs.  {Bank  of  Rochester  v.  Jones^  4  N. 
Y.  497.)  The  extent  of  their  interest  therein  need  not  be 
considered  in  this  case. 

It  results  from  these  views  that,  as  to  the  three  thousand 
six  hundred  and  forty  sacks,  certainly,  defendant  was  not 
justified  in  the  delivery  to  Jones,  and  is  consequently  respon- 
sible to  plaintiffs  for  the  conversion.  So,  also,  I  think,  is 
defendant  responsible  for  the  three  hundred  and  ninety  and 
three  hundred  and  ten  sacks  delivered  to  Taylor,  Young  & 
Go.,  and  Gffiser  &  Go.,  respectively.  In  each  instance, 
without  requiring  the  surrender  of  the  shipping  receipts 
which  it  had  issued,  and  which  it  was  shown  at  the  trial 
were  always  treated  by  the  company  as  negotiable,  defend- 
ant delivered  the  property  to  others  than  those  claiming 
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under  that  title.  For  such  misdelivery  it  mast  answer  to 
the  true  owner.  {The  Thames,  14  Wall.  107;  City  Bank  v. 
Railway  Co.,  44  N.  T.  141.) 

It  only  remains  to  oonsider  the  question  of  damages.  By 
virtue  of  section  3336  of  the  civil  code,  plaintiffs  are  enti- 
tled to  recover  the  highest  market  value  of  the  property  at 
any  time  between  the  conversion  and  the  verdict,  without 
interest,  and  a  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  property.  The  most 
satisfactory  testimony  in  regard  to  the  highest  market  value 
reached  by  Walla  Walla  wheat  since  February,  1886,  is  that 
of  Sinclair,  who  fixed  it  at  one  dollar  and  fifty-eight  and 
three-quarter  cents  per  cwt. ;  and  that  value  will  be  allowed, 
less  freight  at  the  rate  of  eight  dollars  and  seventy  cents  per 
ton.  Eavanaugh's  testimony  in  regard  to  the  highest  value 
is  too  speculative.  The  evidence  is  insufficient  to  show 
that  plaintiffs  properly  expended  anything  in  pursuit  of  the 
properly.  The  only  evidence  on  that  point  is  that  of  Wads- 
worth,  cashier  of  plaintiffs,  who  was  asked:  ^^QuesUcm, 
Have  you  paid  out  anything  in  the  pursuit  of  this  property? 
Answer.  We  paid  some  fees,  yes,  sir;  and  some  costs.  Q. 
To  what  amount?  A.  My  recollection  is,  six  hundred  and 
fifty  dollars, — we  paid  a  fee;  and  about  fifty  dollars  costs. 
Q.  Six  hundred  and  fifty  dollars  fees  for  what  ?  A.  At- 
torneys.'' It  devolves  upon  the  plaintiffs  to  show  the  cir- 
cumstances under  which  the  payments  were  made,  so  that 
the  court  may  determine  whether  the  money  was  properly 
expended  or  not. 

Counsel  for  plaintiffs  will  prepare  findings  in  accordance 
with  this  opinion,  submit  them  to  opposite  counsel  for  such 
suggestions  as  they  may  think  proper  to  make,  and  then  to 
me  for  settlement. 
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SouTHKRN  Development  Company  op  Nevada  v.  Frank 

SiLVA. 

CiBOurr  OouBT,   Nobthebn  Distbiot  of  Caufoehia. 

August  8, 1881. 

1.  Equity — Jubisdiotion — Inconbibbtnt  Aohon  of  GoMPLAiHiHT. — ^When  a 
party  files  a  bill  in  eqnity  which  the  defendant  reaista  by  demnixer,  and 
at  all  stages  of  the  pzooeeding  till  and  at  the  final  hearing,  on  the  gronnd 
that  the  case  is  not  one  for  cognizance  by  a  court  of  equity,  for  the  reason, 
that  the  complainant  has  a  complete  remedy  at  law;  and  the  bill  has  been 
sustained  by  the  court,  and  a  decree  entered  for  defendant  on  the  merits, 
the  court  will  not  grant  a  rehearing  on  application  of  the  complainant 
upon  the  ground  that  the  complainant  has  an  ample  remedy  at  law,  at  least, 
where  there  is  the  least  ground  for  doubt  as  to  the  suffidenoy  of  such 
remedy. 

Before  Sawieb,  Circuit  Jadge  and  Sabin,  District  Jadge. 
Mr.  P.  Beddy,  for  complainant. 
Messrs.  Langhom  dk  MKer,  for  Defendant. 

By  the  Coort,  Sawteb,  Circuit  Judge.  This  is  a  bill 
to  rescind  a  contract  of  purchase  of  a  silver  mine  on 
the  ground  of  fraudulent  representations,  and  to  re- 
cover the  consideration  paid.  The  mine  had  been  worked 
for  some  time  before  the  filing  of  the  bill  to  rescind, 
and  exhausted  of  such  mineral,  as  was  found  in  it.  The 
defendant  demurred  for  want  of  equity,  and  insisted  that  it 
was  not  a  case  for  equitable  cognizance,  while  complainant 
earnestly  maintained  the  contrary.  The  court  being  of 
opinion  upon  the  authorities,  as  they  then  stood,  that  the 
bill  presented  a  case  for  equitable  cognizance,  overruled  the 
demurrer  and  required  an  answer  to  the  bill. 

An  answer  and  replication  having  been  filed,  and  the  tes- 
timony regularly  taken,  in  pursuance  of  the  equity  practice 
of  the  court,  the  case  was  finally  heard  and  submitted  on 
the  merits.  The  defendant  again  at  the  final  hearing, 
earnestly  pressed  the  jurisdictional  objection,  and  the  com- 
plainant as  earnestly  insisted  upon  the  jurisdiction.    After 

NoTS.— The  decree  in  this  case  was  affirmed  by  the  supreme  court  at  the 
October  term,  I887. 
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elaborate  argaments  upon  volaminoas  testimony,  and  a  fall 
consideration,  the  court  came  to  the  conclusion,  that  the 
case  was  within  its  equity  jurisdiction,  and  that  the  bill 
must  be  dismissed  on  the  merits.  The  opinion  on  file  in 
the  case  was  thereupon  written  and  concurred  in  by  the 
district  judge,  and  was  ready  for  announcement.  Before 
the  announcement  a  supplemental  brief  of  defendant  filed 
in  another  case,  but  made  applicable  to  this  also,  attracted 
the  attention  of  the  court  in  which  the  case  of  Buzard  v. 
Hauston,  119  U.  S.  347,  decided,  since  the  argument  and 
submission,  but  not  reported,  was  cited  by  defendant  as 
sustaining  his  position  that  the  case  was  not  one  of  equity 
jurisdiction.  Although  it  seemed,  at  first  view,  to  cover  this 
case,  upon  further  consideration,  the  court  was  in  doubt. 
As  the  complainant  still  failed  to  yield  to  the  authority  of 
the  decision,  and  as  the  bill  must  be  dismissed  in  either 
view  of  the  case,  the  decision  was  announced,  and  the  bill 
dismissed  upon  the  merits,  a  reference  to  the  case  cited  hay- 
ing been  introduced  into  the  opinion.  The  decision  being 
adverse,  the  complainant,  now  changes  its  ground,  denies 
the  jurisdiction  of  the  court,  and  seeks  a  rehearing  mainly 
upon  that  ground,  although  insisting  that  the  decree  should 
have  been  in  its  favor  on  the  merits,  and  making  that  alleged 
error  a  ground  for  rehearing  also. 

The  object  sought  is  to  have  the  bill  dismissed  for  want 
of  jurisdiction  in  order  that  complainant  may  try  the  case 
over  again  in  another  suit,  also  in  equity,  there  being  one 
now  pending,  as  an  appendage  to  a  suit  of  intervention  in  a 
suit  between  an  endorsee  of  the  defendant,  and  Wells, 
Fargo  &  Co.,  upon  the  certificate  of  deposit  issued  for  the 
specific  purchase  money  which  formed  the  consideration  of 
the  sale  of  the  mines.  If  the  court  is  without  jurisdiction 
in  this  case,  it  would  seem  to  be  equally  so,  in  that.  The 
complainant's  petition  for  rehearing  on  this  ground  is  enti- 
tled to  no  consideration,  unless  the  court  is,  absolutely, 
without  jurisdiction  over  the  subject  matter,  in  such  sense, 
that  the  decree  would  be  void  for  want  of  jurisdiction,  and 
we  are  not  satisfied  that  it  is.  Complainant  selected  its  own 
forum,  and  pressed  its  case  to  a  hearing  and  decision  on 
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the  merits,  against  the  opposition  of  the  defendant,  based 
on  this  yery  groand,  and  only  desires  a  re-hearing  becanae 
it  failed  on  the  merits. 

The  bringing  of  the  suit  and  pressing  it  to  a  hearing  on 
the  equity  side  of  the  ooart  against  the  protest  of  the 
defendant,  should  be  regarded  as  a  waiver  of  any  right  to 
try  the  case  by  a  jnry^  and  all  the  advantages,  if  any  there 
be,  that  it  might  have  otherwise  enjoyed  in  a  ooart  of  law. 

We  are,  by  no  means  certain,  that  this  case  falls  within 
the  decision  in  Buzard  v.  Hauston.  It  is  by  no  means  so 
bald  of  equities,  as  that  case.  There  are  many  circum- 
stances set  out,  that  seem  to  be  appropriate  to  the  jurisdic- 
tion of  a  court  of  equity.  There  was  a  question  raised  as 
to  whether  the  parties  could  be  placed  in  statu  quo,  the  com- 
plainant having  worked  the  claim  for  some  time,  and  taken 
out  the  metal  so  far  as  any  was  found,  and  there  was 
some  rich  ore  in  sight,  or  the  purchase,  would  not  have 
been  made.  At  least,  so  says  the  bill.  This  would  aeem 
to  present  a  case  for  an  accounting  as  to  the  cost  of 
working  the  mine,  and  the  amount  of  the  precious  metal 
yielded.  So,  also,  as  an  answer  on  oath  was  not  waived,  the 
defendant  was  called  upon  to  answer  under  oath,  and  in  that 
aspect  of  the  case  it  was  substantially  a  bill  of  discoveiy. 
The  answer  to  the  material  allegations^  of  the  bill  denying 
them,  not  only  formed  an  issue,  but  it  was  evidence  in  the 
case  called  out  by  plaintiff.  The  complainant  was  entitled 
under  the  equity  practice  to  obtain  his  evidence  in  that  way, 
however  inconvenient,  at  this  day,  it  may  be.  Were  we  to 
grant  a  rehearing  and  dismiss  the  bill  for  want  of  jurisdic- 
tion, our  action  would,  at  least,  present  a  fair  case  for  appeal 
by  the  other  side,  and  an  appeal  would,  doubtless,  be  taken. 
It  might  just  as  well  be  taken  now,  at  this  point,  before  the 
case  becomes  complicated  by  further  action,  and  the  trial  of 
the  other  suits.  Should  it  turn  out  that  the  case  is  a  proper 
one  for  equitable  cognizance,  the  supreme  court  will  try  the 
case  anew,  and  affirm  the  decree  if  found  correct;  or  if  not, 
render  such  a  decree  on  the  merits  as  the  evidenoe  re- 
quires. Should  the  decree  be  reversed  and  the  bill  dis- 
missed for  want  of  jurisdiction,  we  shall  then  know  authori- 
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taiiyelj  what  to  do  in  the  diher  suits.  That  would  end  the 
litigation;  whereas,  should  we  grant  a  rehearing  and  dis- 
miss the  bill  for  want  of  jurisdiction,  and  this  action  should 
turn  out  on  appeal  to  be  erroneous,  then  there  is  no  know- 
ing where  the  litigation  would  end,  or  wha^  embarassments 
and  complications,  might  arise  from  the  other  suits  pending. 

It  will  be  better  for  all  parties  to  haye  the  matter  settled 
at  this  point.  If  any  inconvenience  should  result  to  com- 
plainant from  this  course,  it  will  arise  from  its  own  action 
in  selecting  the  wrong  jurisdiction,  and  against  the  protest 
of  the  defendant,  insisting  upon  trying  the  case  in  an  im- 
proper forum.  As  the  defendant  has  succeeded  on  the  mer- 
its, in  spite  of  his  objection  to  the  form,  under  all  the  cir-^ 
cnmstances,  the  inconvenience  of  taking  the  appeal  should 
be  put  upon  the  complainant. 

As  we  are  in  some  doubt  Whether  the  case,  strictly,  falls 
within  the  rule  established  in  the  case  cited;  and  as  the 
conipladiiant  tfftet  selecting  its  forum  insisted  upon  trying 
Hie  case  oil  the  equity  side  of  the  court,  it  ought  not  now  to 
be  liestd  to  say  that  the  court  was  without  jurisdiction;  and 
aff  we  see  no  sutf  oient  reason  to  be  dissatisfied  with  the 
conclusions  before  reached,  on  the  merits,  the  petition  for 
I'eheaoilig  will  be  denied,  and  it  is  so  ordered. 


JotfMf  J.  SoftiLLiNdKfi  i).  William  A.  Middlbton  bt  al. 
Oaouss  OoTTBT,  DiSTBioT  ov  Obxooh. 

AV€KT8T  12^   1887. 

1.  Hetf  BatauinnmB  PiTam*  vob  Imfboysmskt  izr  Ooitobbt*  Patsvutf.— 
The  Sohillinger  patent  for  an  improTement  in  concrete  payements  iv  con- 
fined to  a  payement  laid  in  detached  blocks,  formed  on  the  ground,  with 
a  water  tight  joint  between,  then  produced  by  the  interposition  of  a  strip 
of  tar-paper  or  other  suitable  material,  between  said  blocks;  and  a  con- 
ctvte  paryement  ladd  between  scantling,  in  sections  six  feet  by  twelye, 
more  or  less,  with  a  yacant  space  between  each,  of  three  feet  by  twelye, 
in  which  the  payement  is  laid  as  soon  as  the  adjoining  sections  are 
sufficiently  set  to  work  oyer,  while  each  section,  as  soon  as  laid,  is  marked 
oif  or  cut,  with  a  marker  or  trowel,  into  blocks  three  feet  square,  or  other 
coffyenient  size,  is  not  an  infringement  of  such  patent. 
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Before  Dkadt,  District  Judge. 
Mr.   William  B.  OUbeH,  for  the  plaintiff. 
Mr.  Cyrus  Dolph,  for  the  defendants. 

Deadt,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen 
of  New  York,  against  the  defendants,  William  A.  Middleton, 
a  citizen  of  Oregon,  Mary  Hneston,  a  citizen  of  New  Jersey, 
and  the  Oregon  Artificial  Stone  Company,  a  corporation 
formed  under  the  laws  of  Oregon,  to  have  them  enjoined 
from  infringing  his  patent  for  an  **  improvement  in  concrete 
pavement." 

The  original  letters  were  issued  to  the  plaintiff,  on  July 
19,  1870,  and  numbered  105,699.  On  May  2,  1871,  there 
was  a  re-issue,  numbered  4,364. 

From  the  specification  annexed  thereto,  it  appears  that 
John  J.  Schillingerhas  'invented  anew  and  useful  improve- 
ment in  concrete  pavements,"  which  relates  to  a  concrete 
pavement  laid  in  sections,  ''so  that  each  section  can  be 
taken  up  and  re-laid  without  disturbing  the  adjoining  sec- 
tions. With  the  joints  of  this  sectional  concrete  pavement 
are  combined  strips  of  tar  paper  or  equivalent  material,  ar- 
ranged between  the  several  blocks  or  sections  in  such  a 
manner,  as  to  produce  a  suitable  tight  joint,  and  yet  aUow 
the  blocks  to  be  raised  separately,  without  affecting  the 
blocks  adjacent  thereto.'* 

After  describing  the  concrete  as  a  mixture  of  cement, 
sand  and  gravel  or  other  suitable  material,  with  sufficient 
water  to  make  the  mixture  plastic,  the  specification  proceeds, 
''while  the  mass  is  plastic  I  lay  or  spread  the  same  on  the 
foundation  or  bed  of  the  pavement,  either  in  molds  or  be- 
tween movable  joists  of  the  proper  thickness,  so  as  to  form 
the  edges  of  the  concrete  blocks,  one  block  being  formed 
after  the  other.  When  the  first  block  has  set,  I  remove  the 
joists  or  partitions,  between  it  and  the  block  next  to  be 
formed,  and  then  I  form  the  second  block,  and  so  on,  each 
succeeding  block  being  formed  after  the  adjacent  blocks 
have  set;  (and  since  the  concrete  in  setting  shrinks,  the 
second  block,  when  set,  does  not  adhere  to  the  first,  and  so 
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on);  and  when  the  pavement  is  completed,  eaoh  blook  can  be 
taken  up,  independent  of  the  adjoining  blocks. 

*' Between  the  joints  of  the  adjacent  blocks,  are  placed 
strips  of  tar  paper  or  other  suitable  material,  in  the  follow- 
ing manner:  After  completing  one  block,  I  place  the  tar 
paper  along  the  edge  where  the  neitt  block  is  to  be  formed, 
and  I  put  the  plastic  composition  for  such  next  block  up 
against  the  tar  paper  joint,  and  proceed  with  the  formation 
of  a  new  block  until  it  is  completed.  In  this  manner  I  pro- 
ceed until  the  pavement  is  completed,  interposing  tar  paper 
between  the  several  joints,  as  described. 

^'The  paper  constitutes  a  tight,  water  proof  joint,  but  it 
allows  the  several  blocks  to  heave  separately  from  the  effects 
of  frost,  or  to  be  raised  or  removed  separately,  whenever 
occasion  may  arise,  without  injury  to  the  adjacent  blocks. 
The  paper,  when  placed  against  the  block  first  formed,  does 
not  adhere  thereto,  and  therefore  the  joints  are  always  free 
between  the  several  blocks,  although  the  paper  may  adhere 
to  the  edges  of  the  block  or  blocks  formed,  after  tiie  same 
has  been  set  up  in  its  place  between  the  joints.  (In  such 
cases,  however,  where  cheapness  is  an  object,  the  tar  paper 
may  be  omitted,  and  the  blocks  formed  without  interposing 
anything  between  the  joints,  as  previously  described.  In 
this  latter  case,  the  joints  soon  fill  up  with  sand  or  dust, 
and  the  pavement  is  rendered  sufficiently  tight  for  many 
purposes,  while  the  blocks  are  detached  from  each  other, 
and  can  be  taken  up  and  relaid,  each  independent  of  the 
adjoining  blocks). 

"  What  I  claim  as  new,  and  desire  to  secure  by  letters 
patent,  is: 

^'1.  A  concrete  pavement  laid  in  detached  blocks  or  sec- 
tions, substantially  in  the  manner  shown  and  described. 

"  2.  The  arrangement  of  tar  paper  or  its  equivalent,  be- 
tween adjoining  blocks  of  concrete,  substantially,  as  and  for 
the  purpose  set  forth." 

On  February  27th,  1876,  the  plaintiff  formally  disclaimed 
the  portions  of  the  specification  enclosed  in  brackets;  and 
also  disclaimed  "  the  forming  of  blocks  from  plastic  mate- 
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ml  without  interposing  anything  between  their  jointg  while 
in  the  process  of  formatiou.*' 

It  is  alleged  in  the  bill,  that  on  Angast  — ,  1886,  the  de- 
fendants commenced  to  construct  concrete  pavement  on  the 
premises  of  the  defendant  Haeston,  on  the  north  and  east 
sides  of  lot  1,  in  block  14,  in  Portland,  *' embracing  the 
improvement  and  invention  described  in  said  letters  patent,  ** 
and  not  contained  in  said  disclaimer,  "which  concrete  pave- 
ments said  defendants  have  proceeded  to  make  and  constraot 
in  all  respects  in  the  same  manner  as  the  concrete  pave- 
ment so  invented  *'  by  the  plainti£f,  and  is  aai  infringement 
on  the  plaintiff's  rights,  as  secured  to  him  by  said  patent* 

The  answer  of  the  defendants  admits  the  letters  patent, 
but  denies  the  infringement. 

Ob  September  6th,  the  parties  filed  a  stipulation  to  the 
effect,  that  on  the  defendants  giving  bond  for  the  damages, 
if  any,  they  might  proceed  with  the  construction  of  the 
pavement  in  question,  which  was  done. 

Frem  the  evidence  it  appears  that  the  pavement  was  oon- 
sinuted  as  follows :  A  concrete  for  the  foundation  or  back- 
ing was  made  of  five  parte  of  gravel  of  one  and  one-eighth 
inch  cubesi  to  one  of  cement,  mixed  with  water  to  make  it 
plastic.  This  was  dumped  into  a  box  or  mould  made  on 
the  ground,  by  enclosing  with  two-by-four  scantling  a  space 
six  feet  wide  by  twelve  feet  long — ^the  latter  being  the  width 
of  the  pavement  or  sidewalk.  This  substence  was  then 
spread  out  and  tamped  down  until  it  was  about  three  and 
one-quarter  inches  thick.  Then  a  facing  a  half-inch  thick, 
composed  of  eight  parte  of  gravel  of  one-eighth  of  an  inch 
cubes  to  seven  of  cement,  was  put  over  this  and  troweled 
down  smooth.  The  water  that  came  to  the  surface  in  this 
process  was  then  absorbed  by  sprinkling  a  little  pure  or 
neat  cement  over  the  whole  surface,  which  also  rendered 
the  pavement  more  impervious  to  water.  The  section  was 
then  marked  off  into  eight  blocks  of  about  three  feet  square. 
This  was  done  with  a  marking  and  dressing  tool,  made  for 
the  purpose,  consisting  of  a  brass  plate,  slightly  convex, 
about  three  inches  long  and  two  inches  wide,  with  a  blunt 
knife  or  cutter  of  steel  set  in  the  middle  of  the  plate^  which 
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made  an  incision  in  the  snrfaoe  of  the  composition  along  the 
line  of  division  of  about  half  an  inch  deep  and  of  a  Y  shape. 
The  surface  of  the  plate,  in  passing  over  the  material, 
pressed  it  down  on  eittier  side  of  the  entter  and  rounded  off 
the  upper  edges  of  the  incision,  thus  making  a  border  to 
each  block,  which  serves  to  distinguish  and  omaaient  it. 

Upon  the  completion  of  a  section  in  this  manner,  another 
was  formed  three  feet  distant  therefrom,  and  «o  on;  and 
when  iheee  sections  were  set  sufficiently  to  work  &mr  witbovt 
injury,  tbe  three-by-'twelve-feet  sections  lying  between  were 
formed  in  the  same  manner,  the  edges  of  the  larger  eeetioas 
serving  as  the  moulds  for  the  smaller  ones,  and  then  marked 
off  into  four  blocks  each. 

There  is  a  conflict  in  the  testimony  as  to  the  depth  of  tlie 
incision  made  in  this  pavement,  Middleton,  who  superin- 
tended its  construction,  testifying  that  it  is  only  an  eighth 
of  an  inch  deep.  A  '^  McDonald's  marking  and  dressing 
tool  for  cement  pavement,''  patented  in  1886,  is  on  exhibit 
in  the  ease,  and  he  states  that  the  marking  or  cutting 
was  done  with  one  of  these  instruments.  But  the  mark  or 
cut  made  by  this  tool  is  nearer  a  quarter  of  an  inch  than  an 
eighth.  However,  plaster  casts  were  taken  of  the  incisions 
in  this  pavem^it,  and  they  show  beyond  a  doubt  a  cut  of 
the  depth  of  half  an  inch,  and  fully  the  same  width  at  the 
surface. 

This  patent  has  been  before  several  of  the  circuit  oourts 
since  the  disclaimer  was  filed.  The  cases  are  cited  in  CaU- 
fomia  Paving  Company  v.  Schalidee,  119  United  States,  401. 
They  are  SchiUinger  v.  Ounther^  14  Blatch.  152;  California 
Artificial  Stone  Paving  Company  v.  MoUtor,  7  Sawyer,  190; 
Swne  V.  Fred>om,  8  Sawyer,  443;  SchilUnger  v.  Oreemoay 
Brewing  Company ^  21  Blatch.  383;  and  KvU  v.  MuMer^  21 
Fed.  Bep.  510. 

In  the  first  case  it  was  held  that  the  division  between  l^e 
blocks  might  be  effected  by  either  a  permanent  or  temporary 
interposition  of  something  between  them;  and  that  to  cut  a 
section  of  the  material  after  it  was  laid  down  into  blocks 
with  a  trowel  was  equivalent  to  making  a  joint  by  the  per- 
manent interposition  of  tar  paper  or  other  material. 
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In  the  second  case,  Jadge  Sawyer  followed  this  roling,  con- 
trary to  his  own  first  impression,  saying:  '^  In  the  previous 
oases  before  me,  I  instraoted  the  jary  that,  for  the  purpose 
of  determining  the  question  of  infringement  in  those  cases^ 
there  should  be  something,  either  tar  paper  or  its  equiva- 
lent, permanently  interposed  between  the  joints."  (7  Cal. 
193.) 

In  the  third  case,  he  held  that  where  there  was  nothing 
done  to  separate  a  section  of  this  pavement  into  blocks,  but 
to  run  a  marking  tool  over  it  and  make  division  lines  of  only 
one-sixteenth  of  an  inch  in  depth,  there  was  no  infringe- 
ment. 

In  the  fourth  case,  it  was  held  that  the  second  claim  of 
the  reissue  was  infringed  by  a  concrete  pavement  which  had 
an  open  cut  made  by  a  trowel  entirely  through  two  courses 
of  material,  the  line  of  cut  in  the  upper  course  being 
directly  over  the  line  of  cut  in  the  lower  course;  and  that 
the  interposition  of  the  trowel,  though  temporary,  was  an 
equivalent  for  the  tar  paper,  even  though  the  joint  was  left 
open  after  the  trowel  was  removed. 

In  the  last  case  (8.  D.  Ohio),  it  was  held  that  **  the  use 
of  any  marker  was  an  infringement  which  made  a  cut  or 
depression,  having  the  effect  to  cause  the  pavement  to  break 
by  upheaval  or  cracking,  from  any  cause,  along  the  line  of 
the  cut  or  depression;  and  that  as  the  blocks  from  the  pave- 
ments laid  by  the  defendant  showed  clear,  distinct  and  com- 
plete lines  of  division,  there  was  infringement,  whether 
these  lines  were  produced  by  a  trowel  or  marker.*' 

In  SchUlinger  v.  Cran/ord,  decided  in  the  supreme  court 
of  the  District  of  Columbia  on  July  6,  1886,  and  printed 
in  Senate  Report  No.  1459,  from  the  committee  on  claims, 
it  was  held  that  the  Schillinger  patent  was  confined  to  the 
construction  of  a  concrete  pavement  laid  in  detached  blocks, 
formed  on  the  ground,  of  the  same  material  from  top  to 
bottom,  and  separated  by  the  interposition,  in  the  process 
of  formation,  by  a  strip  of  tar  paper,  or  its  equivalent,  be- 
tween each  block,  so  as  to  make  a  water-tight  joint  between 
blocks,  capable  of  being  taken  up  or  upheaved  by  frost 
separately;  and  that  neither  concrete,  sand  nor  cement  is 
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the  equiyalent  in  this  connection  of  tar  paper;  nor  is  it  an 
infringement  of  snch  patent  to  make  pavement  by  laying 
down  concrete  in  sections,  and  cutting  it  into  blocks  wil£ 
an  instrument  called  a  cleaver,  and  then  covering  these  with 
a  coating  of  plastic  sand  and  cement,  and  catting  this  sur- 
face through  with  a  trowel  in  a  line  with  the  cuts  below, 
and  then  running  a  marker  in  the  line  of  this  surface  cut, 
to  give  the  pavement  the  tesselated  appearance  of  separate 
blocks. 

In  CcMfomia  Paving  Company  v.  MolUor,  113  United 
States,  609,  the  supreme  court,  by  Mr.  Justice  Bradley, 
said  in  effect  that  it  was  doubtful  whether  a  concrete  pave- 
ment, made  not  in  separate  and  detached  blocks,  but  only 
marked  on  the  surface  while  in  a  plastic  state,  ^'with  a 
trowel  or  marker  extending  to  the  depth  of  from  one-eighth 
of  an  inch  to  an  inch,  thus  giving  the  same  the  appearance  of 
being  made  in  detached  blocks,  the  crease  on  the  surface 
being  sufficient  to  produce  the  results  obtained  by  Bchillin- 
ger's  process,"  is  an  infringement  of  his  patent. 

In  CoZt/omia  Paving  Company  v.  ScJiaiicke^  119  United 
States,  401,  this  patent  was  again  before  the  supreme  court, 
when  it  was  held  that,  in  view  of  the  disclaimer  filed  by  the 
patentee,  the  defendant's  pavement  was  not  an  infringement 
of  the  same*. 

Mr.  Justice  Blatchf ord,  who  delivered  the  opinion  of  the 
court,  after  citing  and  stating  the  foregoing  cases  from  the 
circuit  courts  of  New  York,  California  and  Ohio,  said  that 
the  defendant,  in  the  process  of  making  his  pavement, 
marked  off  the  surface  into  squares.  But  the  question  is, 
whether  he  so  divided  it  into  blocks  that  the  line  of  crack- 
ing would  follow  the  joints  of  the  divisions,  rather  than  the 
body  of  the  block,  so  that  a  block  can  be  taken  out  and  a 
new  one  put  in  its  place  without  disturbing  or  injuring  the 
adjoining  one.  ''The  specification  makes  it  essential  that 
the  pavement  shall  be  so  laid  in  sections  'that  each  section 
can  be  taken  up  and  relaid  without  disturbing  the  adjoining 
sections.'  Again,  it  says,  that  the  joint  between  the  blocks 
'allows  the  several  blocks  to  heave  separately,  from  the 
effects  of  frost,  or  to  be  raised  or  removed  separately,  when- 
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1)j4>^te.  *  IMb  4b  Mseoiii^;  and,  in  a)l  Maes  ^vbece  Hrfranija- 
ipei^t  has  h^ea  held  to  baye  bew  .e3tabliflhed,  there  have  beaa 
blocks  aabetantiallj  separate,  made  so  by  the  peimanent  or 
iw^por^ry  igciteipQ^ition  of  a  aeparatuag  mediiim  or  a  eattifig 
malroment,  so  that  one  block  could  apheaare  or  be  remoyed 
wi^ov;!;  diatturbing  the  adjoiiUDg  blocks.  The  patentee,  ia 
h^  diBclaimw,  expieaely  diaelained,  '  the  {onaipg  si  Uepki 
from  plastic  material,  without  interposing  anything  beftpreea 
their  jointfii,  while  in  the  process  of  lormatioa.'  ** 

It  appears  from  the  opinion  that  ib<e  defendaiut  l«dd  his 
pspyemept  in  str^  across  the  eidevAlk,  and  tbm  diyided 
th^ae  crosswise  with  a  maimer,  to  tiM  depth  of  oM'^uctaMlj^ 
of  4n  inch. 

J'jbe  #onrt  say  this  ''marking"  wsse  only  for  <<uriiMameBt^- 
tion^ffi^d  product  ao  free  joints  between  the  bli^eks;  and 
dJispoasd  p{  the  ^m%  in  these  words :  ''  Without  iiffimodog  ot 
(^saffirp^ing  t^e  constmotioniS  giyen  to  the  patent  in  the  par- 
ticular cases  c^ted  from  the  ^ircaii  courts,  we  ajre  of  ppinioa 
th^t  W<ler  d^j  construction  which  it  is  possible  to  give  to 
the  clainusji^  the  defei^dant  in  this  case  has  xu>t  InjEriniged." 

By  the  action  of  the  court  in  this  cqise,  the  impDBfaion  is 
produced  on  my  mind»  that  it  did  not  agree  with  the  eour 
struotion  giyen  to  this  patent  in  the  cases  referred  to,  €^  it 
would  haye  said  so. 

UiMler  the  circumstances,  I  feel  at  liberty  jto  follow  my 
pwn  jijidgment  in  the  pnemises. 

I  think  there  can  be  no  infringement  of  this  piU^eni  in  the 
QCiistruction  of  a  concrete  payement,  miless  it  is  ipade  of 
detached  blocks  formed  on  the  ground^  as  laid  dow^,  with 
a  water-tight  joint  between  them,  produced  by  the  per* 
manent  ioierposition  of  tar  paper,  or  other  suitable  material, 
bptween  the  blocks;  and  that  no  marking  or  cutting  a  paye- 
inepat  laid  down  as  a  whole,  or  in  large  sections,  although 
the  same  may  thereby  be  separated  into  blocks,  with  eqnaUy 
satisfactory  ^results,  is  the  equiyalent  of  such  tar  paper,  so 
applied. 

Doubtless  this  payement,  if  upheayed,  will  haye  a  ten- 
dency to  crack  along  the  line  of  the  marking,  and  if  it  were 


Dist.  Or.]     fiGKaiiNQER  v.  Misduexon  bt  al.  687 

1887.]  Opmion  of  tiie  Oooitr-Deady,  J. 

01^  tiffongh^  as  in  &e  oaee  of  SchWinffer  y.  <Jr6mfarc^  aupfn, 
Ihere  ooold  be  no  doabt  aboat  it.  Bat  in  eiOker  joase  the 
xeanlt  would  not  be  prodaeed  in  the  mode,  or  by  the  means, 
mentioned  in  the  specifioations,  or  their  meohanaeal  eqaiT^ 
alent* 

Bohillinger'B  elaim  is  for  ^*a  conereie  pavement,  laid  in 
detached  blocks  or  seetions,"  by  means  of  tar  paper,  or 
other  suitable  material,  interposed  between  :&em,  so  as 
to  pcodnoe  a  water-tight  joint,  and  not  one  laid  as  a  whole, 
or  in  large  sections,  and  then  marked  off  or  cut  into  blocks, 
with  an  open  joint  between  them.  The  latter  mode  of  mak- 
ing concrete  pavement  is  altogether  different  from  Schilling 
ger's,  and  for  anght  I  can  see,  is  as  much  entitled  to  a  pat- 
ent as  his.  They  both  appear  to  have  the  same  end  in  view 
— ^the  prevention  of  the  arbitrary  cracking  and  breaking  of 
the  pavement  from  undue  pressure  from  above  or  below. 
And  Schillinger*s  invention  may  have  suggested  the  method 
used  by  the  defendants.  But  the  march  of  improvement  in 
this  matter  is  not  stayed  by  this  simple  invention,  and  it 
was,  and  still  is,  open  to  the  public  to  wholly  or  partially 
reach  the  same  result  by  the  use  of  such  other  and  different 
meaoe  as  naturally  surest  themselves  to  akillf ol  and  exper- 
ienced workmen  in  the  progress  of  the  art. 

Doubtless  the  water-tight  joint,  which  resulted  from  the 
interposition  of  the  tar  paper,  gave  this  patent  its  principal 
value  in  the  east,  where,  on  account  of  the  liability  to  severe 
frosts,  it  is  an  object  to  keep  the  water  from  getting  under 
tiie  pavement.  But  on  this  coast  that  is  a  mattet  of  less 
moment.  Here  the  marking  or  cutting  the  pavement  into 
comparatively  small  blocks,  is  done  as  much  to  prevent 
irregular  cracking  and  breaking  on  account  of  pressure 
from  above  on  a  sinking  or  shifting  foundation,  as  from 
below. 

The  patentee  has  expressly  disclaimed  ''the  forming  of 
blocks,  from  plastic  material,  without  interposing  anything 
between  their  joints  while  in  the  process  of  formation." 

Nothing  was  interposed  "between  the  joints  (blocks)  "  of 
this  pavement  while  in  process  of  formation.  The  joints 
between  the  sections  were  made  by  forming  one  section 
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against  the  other,  after  the  first  was  safficiently  set  to  bear 
working  over,  and  the  joints  between  the  blocks  into  which 
the  sections  are  divided  are  rather  indicated  than  made. 
And  so  far  from  these  blocks  being  laid  as  detached  ones, 
they  are  not  even  detached  yet,  and  never  will  be,  except  as 
the  result  of  some  casnal  external  violence,  or  pressure,  in 
which  case  it  is  likely  the  material  will  crack  or  break  on 
the  line  of  the  snrface  marks  or  cuts,  but  with  more  or  less 
irregalarity  in  the  body  of  the  concrete  below  the  surface 
incision. 

The  defendants  do  not  infringe  the  plaintiff's  patent,  and 
the  bill  mast  be  dismissed. 


SouTHBRN  Pacific  Railroad  Company  v.  Pools  and 

OTHBRS. 

Sami  v.  Davis  and  others. 

cmouit  cottbt,  nobthebn  distbiot  ov  oalifobhlk. 

August  22,  1887. 

1.  PuBLio  L^HDe— Bailboao  Grants— Southsbk  Paoupzo  Bailboad  Com- 

PANT. — ^The  land  grant  to  the  Sonthem  Paoifio  Railroad  Company  of 
California,  under  the  act  of  oongrees  of  March  8,  1871,  incorporating  the 
Texas  Pacific  Railroad  Company,  is  yalid;  and  a  road  haying  been  com- 
pleted from  Tehaohapi  pass,  along  the  line  proyided  for,  to  the  Colorado 
riyer,  as  reqtdred  by  the  act,  the  title  to  the  lands  granted  has  folly 
yested  in  the  Southern  Pacific  Railroad  Company  of  California. 

2.  Samb.— The  twenty-third  section  of  said  act  (18  Btata  679)  graata  to  the 

Southern  Pacific  Railroad  Company  of  California  "the  same  rightSi 
grants  and  piiyileges  as  were  granted  to  the  same  company  by  the  act  of 
July  27, 1866, incorporating  the  Atlantic  and  Pacific  Railroad  Company." 
And  those  *' rights,  grants  and  priyileges"  were  the  same,  along  its 
authorized  line,  as  were  granted  to  the  Atlantic  and  Pacific  Railroad 
Company.    (14  Btats.  299,  sec.  18.) 

3.  Sams — ^Amindino  Abticubs  of  Incobpobation. — ^The  original  articles  of 

association  of  the  Southern  Pacific  Railroad  Company  of  California  did 
not  specify,  as  one  of  the  objects  of  the  incorporation,  the  oonstmction 
of  a  line  of  railroad  from  Tehachapi  pass  to  the  Colorado  riyer,  in  the 
southeastern  part  of  the  state;  but,  at  the  time  of  the  passage  of  the  act 
of  congress  of  1871,  incorporating  the  Texas  Pacific  Railroad  Company, 
there  was  in  force  the  act  of  the  legislature  of  California  of  Bfaroh  1, 
1870,  authorizing  any  corporation,  then  existing,  or  thereafter  to  be 
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formed,  to  amend  its  articles  of  association,  by  making  and  filing 
amended  articles  in  the  same  office  where  the  originals  were  filed;  also, 
a  statnt>e  authorizing  railroad  corporations  to  consolidate  with  each 
other.  And  the  articles  of  association  of  said  company  were  amended 
immediately  after  the  passage  of  the  Texas  Pacific  act,  so  as  to  embrace 
the  road  therein  proyided  for  in  the  objects  of  the  corporation,  and  the 
company  consolidated  with  other  companies  in  pursuance  of  the  statute. 
The  road,  constmcted  as  provided  for  in  the  Texas  Pacific  act,  was 
thereafter  completed  in  accordance  with  the  provisions  of  the  act.  Rtldf 
that  the  proceedings  were  valid,  and  the  road  afterwards  built  was  con- 
structed in  pursuance  both  of  the  laws  of  California  and  of  the  acts  of 
congress,  and  that  the  title  to  the  lands  granted  vested  in  the  Southern 
Pacific  Bailroad  Company  of  California,  as  it  existed  after  the  amend- 
ment of  its  articles  of  •association,  and  its  consolidation  with  other  roads. 
4.  Sajo— Effbot  of  FiiiZNa  M^  of  Gim&Ai<  Looation. — ^The  filing  of  the 
map  of  general  location  of  the  line  of  the  road,  by  the  Southern  Pacific 
Bailroad  of  California,  in  pursuance  of  the  act  of  congress,  inured  to  the 
benefit  of  the  Southern  Pacific  Kailroad  Company  of  CaUfomia,  as  it 
existed  after  its  consolidation,  and  the  amendment  of  ite  articles  of  asso- 
ciation, as  the  successor  in  interest  of  the  corporation,  as  it  existed  at 
the  time  of  the  passage  of  the  act  of  congress,  and  of  the  filing  of  said 
map,  even  if  the  two  corporations  cannot  be  considered  as,  technically, 
the  same  corporation. 

Before  Sawyeb,  Cirenit  Judge. 

Mr.  Joseph  D.  Redding^  for  complainant. 

Mr.  J.  P.  MenaCy  Mr.  Edwin  Baocter^  and  Mr.  G.  Wiley 
WeUs,  of  counsel  for  respondents. 

In  Equity. 

Sawter,  Circuit  Judge.  The  case  of  Bailroad  Company  v. 
Orton,  6  Sawy.  157;  same  case,  32  Fed.  Eep.  461,  involved 
the  validity  of  the  land  grant  to  the  Southern  Pacific  Bail- 
road Company,  from  Ban  Jose  to  the  intersection  of  the 
road  with  the  Atlantic  and  Pacific  road  at  the  Needles,  on 
the  Colorado  river,  under  the  act  of  congress  of  July  27, 
1866,  incorporating  the  Atlantic  and  Pacific  Bailroad  Com- 
pany. The  law  was  elaborately  examined  and  discussed  in 
that  case.  The  decision  was  rendered  in  1879,  some  eight 
years  ago;  and  as  the  supreme  court  has  never  been  called 
upon  to  review  the  law  as  thus  laid  down,  although  vast 
interests  were  involved,  and  the  litigation  was  by  no  means 
conducted  without  acrimony,  the  conclusions  reached  seem 
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to  hare  been  acquiesced  in.  Some  other  cases  were  soon 
after  tried  in  this  court,  in  which  the  law,  as  adopted  in  that 
case,  after  further  discussion  by  eminent  counsel,  was 
adhered  to.  I  shall,  therefore,  regard  that  decision  as  the 
settled  law  of  the  land,  so  far  as  it  applies  to  the  land  grant 
under  the  act  incorporating  the  Atlantic  and  Pacific  Bail- 
road  Company,  and  so  far  as  tixe  principles  tbAreiA  adopted 
are  applicable  to  railroad  land  grants  under  other  acts  of 
congress  of  a  similar  character. 

The  present  case  inyolves  the  yalidity  of  the  land  grant 
under  the  act  of  congress  of  March  3»  1871,  incpi^Kwating 
the  Texas  Pacific  Bailroad  Company;  by  the  tmanty-tiiiTd 
section  of  which  the  Southern  Pacific  Bailroad  Company  of 
California  is  authorized  to  build  a  railroad  from  Tehachapi 
pass,  by  the  way  of  Los  Angeles,  to  connect  with  the  Texas 
Pacific  Bailroad  on  the  Colorado  riyer,  at  the  southeaatem 
comer  of  the  state.  The  twenty-third  section  of  this  act 
(16  Stats.  679,  sec.  23)  grants  to  the  company  in  aid  of  the 
work  ^^the  same  rights,  grants  and  priyileges  as  were 
granted  to  the  Southern  Pacific  Bailroad  Company  of  Cali- 
fornia by  the  act  of  July  27, 1866,"  incorporating  the  Allan- 
tie  and  Pacific  Bailroad  Company.  And  those  ''rights, 
grants  and  priyileges  *'  were  the  same  along  its  authorized 
line  as  were  granted  to  the  main  road — the  Atlantic  and 
Pacific  Bailroad.  (14  Stats.  299,  sec.  18.)  Substituting  the 
words  ''Southern  Pacific  Bailroad  Company  of  California** 
for  the  words  "Atlantic  and  Pacific  BaUroad  Company,**  in 
section  3  of  the  act  of  1866,  incorporating  the  Atlantic  and 
Pacific  Bailroad  Company,  and  striking  out  the  words  inap- 
plicable, we  haye  what  the  act  of  1871,  incorporating  the 
Texas  Pacific  Bailroad  Company,  granted  to  the  Soutiiern 
Pacific  Bailroad  Company  of  California,  for  constructing 
the  line  from  Tehachapi  pass,  by  way  of  Los  Angeles,  to 
Fort  Yuma.    It  will  then  read  as  follows : 

"And  be  it  further  enacted,  that  there  be,  and  hereby  is, 
granted  to  the  Southern  Pacific  Bailroad  Company  of  Cali- 
fornia, ifa  9ucee8BOTs  and  casignSy  for  the  purpose  of  aiding 
in  the  construction  of  said  railroad  and  telegraph  line  *  *  * 
and  to  secure  the  safe  and  speedy  transportation  of  the 
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mails,  troopfii  mnniiionB  of  war,  and  public  storeSy  oyer 
the  ronte  of  said  line  of  railway  and  its  branoheSi  every 
alternate  section  of  public  land,  not  mineral,  designated 
by  odd  numbers,  to  the  amount  of  ^  ^  ^  ten  alternate 
sections  of  land  per  mile  on  each  side  of  said  railroad  line 
*  *  *  wherever,  on  the  line  thereof,  the  United  States 
have  full  title,  not  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  free  from  pre-emption  or  other  claims  or 
rights  at  the  time  the  line  of  said  road  is  designated  by  a 
plat  thereof  filed  in  the  office  of  the  commissioner  of  the 
general  land  office."  .  (14  Stats.  294,  sec.  3.) 

See  Saaroad  Co.  v.  DuU,  10  Sawy.  511;  22  Fed.  Bep.  489, 
and  cases  cited  on  this  point,  and  on  the  character  of  the 
grant. 

The  original  articles  of  incorporation  of  the  Southern 
Faoific  Bailroad  Company  of  California,  filed  before  the 
passage  ot  either  the  Texas  Facific  act  of  1871,  or  the 
Atlantic  and  Facific  act  of  1866,  stated  tiiat  it  was  formed — 
''  For  the  purpose  of  constructing,  owning  and  maintaining 
a  railroad  from  some  point  on  the  bay  of  San  Francisco,  and 
to  pass  through  the  counties  of  Santa  Clara,.  Monterey,  San 
liuis  Obispo,  Tulare,  Los  Angeles,  and  San  Diego,  to  the 
toum  of  San  Diego^  in  said  state;  thence  eastward,  through 
the  county  of  San  Diego,  to  the  eastern  line  of  the  state  of 
California^  there  to  connect  with  a  contemfdated  railroad 
from  the  eastern  line  of  the  state  of  California  to  the 
Mississippi  river." 

Aa  neither  the  act  of  1866  nor  of  1871  had  then  paesed, 
although  one  or  both  were  in  contemplation,  it  could  not 
be  known  at  what  point  on  the  eastern  line  of  the  state  a 
road  could  connect;  hence,  the  line  of  a  road  like  the  con- 
templated one,  intended  to  connect  with  a  road  to  the 
Mississippi,  and  its  terminus  on  the  eastern  line  of  the 
state,  could  not  be  definitely  located,  and  it  was,  necessa- 
rily, left  indefinite.  It  will  be  seen  that  a  direct  line  of 
road  from  Tehachapi  pass,  through  Los  Angeles,  thence  on 
to  the  Colorado  river,  could  not  pass  through  San  Luis 
Obispo  county,  to  the  city  of  San  Diego,  although  it  would 
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pass  through  the  other  counties  named  and  throngh  the 
eastern  part  of  San  Diego  county. 

After  thus  filing  articles  of  association,  the  Atlantic  and 
Pacific  act  was  passed  in  1866,  and  the  Texas  Pacific  act  on 
March  3,  1871,  whereby  the  point  of  connection  of  boiii 
roads  on  the  eastern  line  of  the  state  could,  be,  proximately, 
located.  On  March  1,  1870,  the  legislature  of  California 
passed  a  general  act,  authorizing  any  corporation  already 
formed,  or  thereafter  to  be  formed,  to  amend  its  articles  of 
association,  by  making  and  filing  amended  articles  in  the 
same  office  where  the  originals  were  filed.  (Stats.  1869-70, 
107.)  And  the  general  statutes  providing  for  the  incorpora- 
tion of  railroad  companies  authorized  any  one  or  more  of 
such  corporations  to  consolidate  into  one,  carrying  with 
them  all  the  assets,  rights,  etc.,  to  the  consolidated  cor- 
poration. As  we  haye  seen,  the  Texas  Pacific  act  was 
passed  March  3, 1871.  The  Southern  Pacific  Railroad  Com- 
pany of  California,  in  order  to  secure  the  grant  to  it  made 
by  this  act,  promptly,  within  a  month  afterwards,  filed  its 
map  of  general  location  with  the  commissioner  of  the  general 
land  office.  And  as  the  line  of  the  road,  as  set  out  in  the 
original  articles  of  association,  would  not  run  from  Teha- 
chapi  pass  through  Los  Angeles,  and  thence  by  direct  line 
to  the  Colorado  river,  or  from  San  Jose  by  direct  route  to  the 
Needles,  the  point  of  intersection  with  the  Atlantic  and 
Pacific  railroad,  in  order  to  remove  all  question  as  to  its 
authority  under  the  laws  of  California,  as  well  as  the  acts 
of  congress,  to  build  roads  on  the  lines  specified  in  the  two 
acts  of  congress,  and  to  avail  themselves  without  question  of 
these  respective  grants,  on  April  15,  1871,  within  a  month 
after  the  passage  of  the  Texas  Pacific  act,  in  pursuance  of 
the  said  general  act  of  California  of  1870,  authorizing  any 
corporation  to  amend  its  articles  of  association,  filed,  in  all 
respects  as  prescribed  by  the  act,  amended  articles  of 
association,  and  articles  of  consolidation  with  sundry  other 
roads,  in  which  the  object  and  purpose  of  the  corporation, 
as  expressed  in  the  amended  article,  are  as  follows: 

'^Abtiole  II.  The  object  and  purpose  of  said  new  cor- 
poration shall  be  to  purchase,  construct,  own,  maintain  and 
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operate  a  oontinnoas  line  of  railroad  from  the  city  oE  Ban 
Francisco,  in  the  state  of  California,  through  the  city  and 
county  of  San  Francisco,  the  counties  of  San  Mateo,  Santa 
Clara,  Monterey,  Fresno,  Tulare,  Kern,  San  Bernardino, 
and  San  Diego,  to  some  point  on  the  Colorado  river,  in  the 
southeastern  part  of  the  State  of  California,  a  distance  of 
seven  hundred  and  twenty  miles,  as  near  as  may  be;  also,  a 
line  of  railroad  from  a  point  at  or  near  Tehachapi  pass,  by 
way  of  Los  Angeles,  to  the  Texas  Pacific  railroad,  at  or 
near  the  Colorado  river,  a  distance  of  three  hundred  and 
twenty-four  miles,  as  near  as  may  be;  also,  a  line  of  rail- 
road from  the  town  of  Gilroy,  in  the  county  of  Santa  Clara, 
in  said  state,  passing  through  said  county,  and  the  counties 
of  Santa  Cruz  and  Monterey,  to  a  point  at  or  near  Salinas 
city,  in  said  last  named  county,  a  distance  of  forty-five 
miles,  as  near  as  may  be;  also,  such  branches  to  said  lines 
as  the  board  of  directors  of  said  new  corporation  may  here- 
after consider  advantageous  to  said  corporation,  and  direct 
to  be  established."    (6  Sawy.  169.) 

Thus,  under  the  amended  articles,  the  company,  whatever 
its  powers  might  have  been  imder  the  old  articles,  was  fully 
authorized  and  empowered  to  build  both  the  lines  from  San 
Jose,  to  connect  with  the  Atlantic  and  Pacific  at  the  Needles, 
and  the  line  from  Tahachapi  pass,  through  Los  Angeles,  on 
a  direct  line  to  Fort  Yuma,  and  there  to  connect  with  the 
Texas  Pacific.  The  very  purpose  of  the  amendment  was  to 
remove  all  doubt  as  to  its  right,  under  the  state  law,  to  con- 
struct those  lines,  and  to  enable  the  company  to  build  the 
road  strictly  in  accordance  with  the  laws  of  California,  as  it 
is  insisted  by  the  defendant  thai  the  recent  act  requires,  and 
it  was  adopted  immediately  after  the  passage  of  the  Texas 
Pacific  act,  when  it  could  for  the  first  time  be  known,  prox- 
imately, where  the  point  of  connection  must  be.  Very  soon 
after  this  amendment  of  the  articles  of  association,  the 
Southern  Pacific  Bailroad  Company  formally  passed  a  reso- 
tion  accepting  the  grant,  and  directed  it  to  be  forwarded  to 
the  secretary  of  the  interior  at  Washington. 

The  road  was,  subsequently,  within  the  time  prescribed  by 
the  statute,  fully  completed,  put  in  operation,  and  accepted 
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by  the  prendenty  as  presmbed  in  the  aci  It  lias  eyer  mnae 
been  in  operation,  in  aU  respects  as  leqniied  by  the  law; 
and  the  land  grant,  if  yalid,  has  beoome  fnlly  vested  under 
the  acts  of  congress. 

The  defendant  demurs  to  the  second  amended  bill,  stating, 
with  others,  substantially,  the  foregoing  facts,  and  insistBy 
that,  npon  this  state  of  facts,  the  grant  is  invalid.  The 
ground  of  invalidity  asserted,  and  relied  on,  is,  that  at  the 
date  of  the  passage  of  the  act  of  congress,  March  3,  1871, 
the  Southern  Pacific  Railroad  Company  was  not  authoriaed 
by  its  charter  to  build  the  line  of  road  from  Tebaehapi 
through  Los  Angeles,  to  connect  with  the  Texas  Padfio 
road,  and,  as,  by  the  twenty-third  section  of  the  act,  that 
company  was  ''only  authorized,  mbject  to  the  laws  of  CaHn 
fornia^  to  construct  a  line  of  railroad  from  a  point  at  or  near 
Tehachapi  pass,"  etc«,  the  grant  was,  neoessarily,  inopera- 
tive and  void.  It  does  not  appear  to  us  that  there,  is  even 
plausibility  in  this  point.  It  may  be  conceded,  for  the  pur- 
poses of  the  argument,  that  the  company  did  not,  at  the 
moment  of  the  passage  of  the  act,  have  a  legal  capacatgr,  by 
the  laws  of  California,  to  construct  the  road  on  that  line. 
There  were  laws  in  force  at  that  moment,  however,  that 
enabled  the  corporation,  by  its  own  voluntary  aet  alone, 
without  any  further  legidation,  to  qualify  itaeK  to  oonstmot 
the  road  strictly  in  all  particulars,  ''subject  to  the  laws  of 
California."  It  was  authorized  by  its  own  act  to  amend  its 
articles  of  IneorporatieD,  so  as  to  enlarge  the  scope  of  its 
objects  to  such  an  estent  as  to  embfaoe  this  road,,  if  not 
before  included  within  its  specified  purpose,  and  it^  imme- 
diately, did  so.  The  road  was  constructed,  in  all  reiq>eots, 
in  skict  conformify  to  the  laws  of  Calilomia^  as  they  then 
existed.  The  act  of  filing  a  map  of  the  general  location 
was  an  act  performed,  under  the  provisions  of  the  aet  of 
congress,  by  the  corporation  designated  in  the  act,  as  fixing 
the  time  when  the  right  should  attach,  as  against  other 
parties  seeking  to  acquire  an  interest  in  liie  lands — and  not 
under  the  law  of  California — ^and  we  have  no  doubt  that  it 
was  effectual  for  the  purpose. 

It  is  also  urged,  that  upon  the  amendment  of  the  articles 
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of  association  and  the  consolidation  with  other  corporations, 
but  nnder  the  same  name,  a  new  corporation  was  created; 
and  that  the  corporation  that  built  the  road,  is,  therefore, 
not  the  same  corporation  as  that  to  which  the  grant  was 
made.  Ooncede  this  to  be  so,  technically  considered,  for 
the  purposes  of  argument,  it  does  not  follow  that  the  grant 
fails.  Even  on  that  theory,  the  corporation  which  built  the 
road  is  the  successor  in  interest  of  the  corporation  in  the 
act  of  congress.  Bo  far  as  the  amendment  is  concerned,  the 
corporation  is  really  the  same,  with  enlarged  powers,  or 
larger  scope  in  its  purposes;  else  it  would  not  be  an  amend- 
ment, but  a  dissolution  and  creation  of  another  independent 
corporation. 

It  is,  certainly,  contemplated  by  the  statute  that  the  cor- 
poration, with  amended  articles,  shall  continue  to  hold  and 
to  administer  the  property  and  assets,  succeed  to  all  the 
rights  and  franchises  of  the  former  corporation,  and  be 
charged  with  all  its  liabilities.  Bo  the  consolidated  corpor- 
ation was  designed  to  merge  all  the  property,  assets,  rights, 
franchises,  and  liabilities  of  the  former  corporations,  which 
are  the  constituents  of  the  new  one. 

Besides,  section  2  of  the  Atlantic  and  Pacific  act,  im- 
ported into  the  Texas  Pacific  act,  by  virtue  of  section  23  of 
the  latter,  and  section  18  of  the  former,  giving  to  the  South- 
em  Pacific  Bailroad  Company  of  California  ''the  same 
rights,  grants  and  privileges,  and  subject  to  the  same  limi- 
tations, restrictions  and  conditions  "  prescribed  in  the  former 
act,  expressly  says  that  the  lands  are  granted  to  the  company, 
' '  Us  successors  and  assigns. " 

If  the  consolidated  company,  with  amended  articles  of 
corporation,  is  not,  technically,  the  same  corporation  refer- 
red to  in  the  Texas  Pacific  act,  it  is,  substantially  and  prac- 
tically, so.  If  not,  it  is,  certainly,  its  successor  or  assign, 
and  is  thus  within  the  express  provisions  of  the  grant. 

The  Central  Pacific  and  Western  Pacific  companies  have 
also  consolidated,  and  all  these  companies  that  have  built 
roads  under  these  land  grants,  have  been  treated  both  by 
the  United  States  government  and  the  state  of  California, 
as  having  acted  in  pursuance  of  the  laws  of  both  of  con- 
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gresB  and  the  state.  The  roads  constructed  by  them  have 
been  dnly  accepted  by  the  president,  in  the  mode  prescribed 
by  law,  as  having  been  properly  constructed  by  the  con- 
gressional grantees,  under  the  several  acts  of  congress. 

The  Central  Pacific  Bailroad  Company  had  no  authority 
at  all,  under  its  certificate  of  incorporation,  to  construct  all 
that  part  of  its  road  from  the  east  line  of  the  state  of  Cali- 
fornia to  Ogden, — over  six  hundred  miles.  (Sinking  Fand 
caseSf  99  U.  B.  728.)  Yet  its  road  has  been  completed  and 
accepted,  and  the  lands  granted  by  the  act  of  congress  to  a 
large  extent  patented. 

Notwithstanding  the  fact,  that  the  building  of  the  Cen- 
tral Pacific  Bailroad  from  the  state  line  to  Ogden,  is  not 
mentioned  in  the  articles  of  incorporation  of  the  company, 
the  supreme  court  of  the  United  States,  in  the  Sinking 
Fund  and  other  cases,  has,  repeatedly,  recognized  the  capac- 
ity of  the  Central  Pacific  Blailroad  Company,  to  lawfully 
construct  this  part  of  its  road,  and  receive  the  aid  provided; 
and  has  held  the  corporation  to  all  its  responsibilities  under 
the  acts  of  congress,  which  it  could  not  have  lawfully  done, 
if  all  these  acts  were  void,  for  want  of  a  legal  capacity  in 
the  company  to  do  the  work,  accept  the  bonds  and  lands 
granted,  and  incur  the  liabilities  thereby  imposed.  D  this 
land  grant  in  question  is  void  upon  the  grounds  stated,  are 
all  the  grants  to  the  Central  Pacific,  Western  Pacific  and 
Southern  Pacific,  and  such  of  the  eastern  roads  receiving 
grants  as  have  amended  their  charters  and  consolidated,  also 
void,  for  similar  reasons  ? 

If  the  position  urged  be  correct,  are  the  purchasers  and 
present  owners  of  the  many  millions  of  acres  of  land  so 
granted,  and  sold,  by  these  several  companies  wholly  with- 
out  title?  These  grants  should  not  be  nullified,  and  the 
vast  interests  that  have  grown  up  under  them,  shoxdd  not 
be  destroyed,  or  disturbed,  except  upon  grounds  less  purely 
technical  and  far  more  substantial,  than  those  urged  to 
show  the  invalidity  of  the  land  grant  now  under  considera- 
tion. But  this  is  not  a  question  that  can  be  raised  by  the 
defendant.  Whether  the  Southern  Pacific  Bailroad  Com- 
pany has  transcended  its  powers,  and  received  a  grant  of 
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land  to  which  it  was  not  entitled;  whether  ithasabased, 
misused,  or  exceeded  its  corporate  powers^ — is  a  question 
between  it  and  the  state.  The  state  has  not  complained. 
The  United  States  and  the  state  being  satisfied,  strangers 
cannot  complain.  See  Railroad  Co.  v.  Orton^  6  Sawy.  180, 
where  this  question  is  fully  discussed,  and  the  numerous 
authorities  sustaining  the  position  cited. 

In  our  judgment,  there  is  no  merit  in  the  demurrer,  and 
it  must  be  OTerruled.  It  is  so  ordered,  with  leave  to  answer 
on  the  usual  terms. 


William  M.  Ladd  v.  W.  H.  Fosteb  et  al. 

DiSTBIOT  COUBT,  DiBTBICT  OF  ObEOON. 

August  20, 1887. 

Gabbieb  ot  Pasbbngebs. — A  carrier  of  passengers  is  hoi  an  insurer;  bat 
the  law  holds  him  to  a  strict  responsibility,  and  requires  him  to  provide 
for  their  safe  conveyance  so  far  as  the  same  is  practicable  by  the  exercise 
of  hnman  care  and  foresight. 

CoNTBiBUTOBT  NEGiiioBNOB.— Where  a  passenger  is  injured  by  the  negli- 
gence of  a  carrier,  an  act  done  by  the  former  in  the  face  of  impending 
danger,  for  the  purpose  of  avoiding  the  same,  does  not  oonstitate  "con- 
tributory negligence,"  although  it  may,  in  fact,  have  helped  to  produce 
the  injury  complained  of. 

Inevitablb  Accidemt. — ^When  a  casualty  occurs,  which  might  have  been 
prevented  by  the  use  of  known  and  proper  precautions  against  the  dan- 
ger, it  is  not  an  inevitable  accident. 

Damages  fob  Death.— The  damages,  given  by  section  367  of  the  code  of 
civil  procedure,  to  an  administrator  for  the  death  of  his  intestate,  are, 
when  recovered,  assets  of  the  estate,  and  include  nothing  but  the  prob- 
able pecuniary  loss  to  the  estate  from  such  death;  and  semble,  that 
insurance  on  the  life  of  the  deceased,  although  an  asset  of  his  estate, 
cannot  be  set-off  against  such  loss. 

Case  in  Judgment. — The  propeller  ferry-boat  New  Tork,  on  March  9, 
1887,  after  getting  one  hundred  feet  from  her  landing,  on  a  trip  from 
Albina  to  Portland,  was  hailed  by  a  person  on  the  landing,  who  desired 
a  passage,  when  the  master  undertook  to  back  in  for  him,  and  in  so 
doing  drifted  broadside  on  the  wire  cable  of  the  ferry-boat  Albina,  then 
plying  between  Albina  and  North  Portland,  and  about  three  hundred 
feet  from  the  east  shore,  going  west.  The  river  was  much  swollen,  and 
owing  to  the  pressure  of  the  current  and  wind  on  the  Albina,  her  cable 
was  held  up  at  or  near  the  surface  of  the  water,  between  the  boat  and  the 
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east  shore,  so  that  it  caught  the  New  Tork  jnst  nnder  her  guards  and  held 
her  there  as  on  a  piTot.  while  the  pressure  of  the  current  on  her  hull 
foroed  it  down  stream  until  she  capsized  up  stream,  and  then  washed 
down  stream  under  the  wire;  as  the  boat  careened*  Samuel  Taylor,  a 
passenger  in  the  forward  cabin,  jumped  out  of  the  down- stream  window, 
and  was  caught  between  the  cable  and  the  boat,  as  the  latter  passed  under 
the  former,  and  received  injuries  of  which  he  died  the  same  day.  The 
deceased  was  thirty-four  years  of  age,  had  been  married  nine  years^  and 
left  a  widow  and  three  small  children.  He  had  no  trade  or  special  voca- 
tion, frequented  saloons,  drank  more  or  less,  and  treated  liberally,  but 
did  not  save  money  or  accumulate  property.  Held,  (1)  The  death  of 
Taylor  was  caused  by  the  negligent  and  unskillful  handling  of  the  New 
York  in  conjunction  with  the  cable  of  the  Albina,  which,  stretched  as  it 
was,  on  the  surface  of  the  water,  was  an  unlawful  obetraotion  to  naviga- 
tion; and  (2)  that  the  sum  of  one  thousand  Ave  hundred  dollars  is  sufBi- 
dent  compensation  to  the  estate  of  the  deceased  for  the  probable  peeu- 
ciary  loss  resulting  thereto  from  his  death. 

Before  Deady,  District  Jndge. 

Mr.  a  E.  8.  Wood,  for  the  libellant. 

Mr.  Parriah  L.  WiUiSy  for  the  defendant  Foster. 

Mr.  H.  T.  Bingham,  for  the  defendants  Enott  and  the 
Albina  Ferry  Company. 

Deady,  J.  This  suit  is  brought  by  William  M.  Ladd, 
administrator  of  the  estate  of  Samuel  Taylor,  deceased, 
against  the  defendants,  W»  H.  Foster,  A.  J.  Enott  and  the 
Albina  Ferry  Company,  to  recover  damages  for  the  death 
of  said  Taylor,  in  the  sam  of  five  thousand  dollars,  alleged 
to  have  been  caused  by  the  negligence  and  mismanagement 
of  the  master  and  crew  of  the  steam  ferry-boat  New  York, 
whereof  said  Foster  and  Enott  are  alleged  to  be  the  owners; 
and  the  negligence  and  lack  of  skill  of  the  master  and  crew 
of  the  steam  ferry-boat  Albina,  whereof  the  said  Albina 
Ferry  Company  is  the  owner;  and  also  the  negligence  of  said 
company. 

It  is  alleged  in  the  libel  that  Taylor,  on  this  occasion, 
took  passage  on  the  New  York,  at  Albina,  for  Portland; 
that  she  started  on  her  voyage  up  and  across  the  Wallamet 
river  about  the  same  time  the  Albina  started  directly  across 
it,  the  latter  being  held  on  her  course  by  means  of  a  wire 
cable  stretched  loosely  from  one  bank  of  the  river  to  the 
other;  that  soon  after  the  New  York  started  she  was  hailed 
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by  a  person  desiring  passage,  and  undertook  to  retarn  to 
her  landing  for  hiniy  when  by  the  mismanagement  of  her 
master,  she  drifted  broadside  against  the  wire  of  the  Albina, 
and  was  washed  nnder  it  by  the  current — oarreening  up- 
stream and  on  to  her  side  in  so  doing — ^and  that  Taylor  was 
severely  injured  by  said  cable,  of  which  injuries  he  died  on 
the  same  day. 

The  defendants  answer  separately,  each  admitting  the 
character  in  which  the  plaintiff  sues,  and  the  death  of  his 
intestate  by  the  casualty  which  occurred  to  the  New  York 
on  the  occasion  in  question.  But  the  defendant  Knott 
denies  that  he  is  or  ever  was  the  owner  of  any  interest  in 
the  New  York,  or  that  the  death  of  Taylor  was  caused  or 
occurred  by  or  through  any  act  or  instrumentality  of  his. 

The  defendants  Foster  and  the  Albina  Ferry  Oompany 
also  allege  that  the  deceased  was  partially  intoxicated  and 
that  he  contributed  to  the  injury  which  caused  his  death  by 
jumping  out  of  the  window  of  the  cabin  of  the  boat  just 
before  she  passed  under  the  wire;  that  owing  to  his  habits 
and  incapacity  to  earn  money,  Taylor's  death  was  no  loss  to 
his  estate;  and  that  his  life  was  insured  for  three  thousand 
dollars  which  sum  his  estate  has  gained  by  his  death. 

In  his  answer,  Foster  also  alleges  that  the  drifting  of  the 
New  York  against  the  cable  of  the  Albina  was  an  inevitable 
accident,  and  that  the  upsetting  of  the  boat  was  caused  by 
the  cable  being  held  on  or  above  the  surface  of  the  water, 
on  account  of  the  unusual  pressure  of  wind  and  current 
against  the  Albina. 

From  the  pleadings  and  evidence,  and  an  inspection  of 
the  boats  and  the  Albina  landings,  I  find  the  following  facts: 

At  and  before  March  9,  1887,  the  Albina  Ferry  Company, 
a  corporation  formed  under  the  laws  of  Oregon,  was  engaged 
in  running  the  steam  ferry-boat  Albina  across  the  Wallamet 
river,  between  Albina  and  North  Portland,  the  same  being 
held  on  her  course  by  a  wire  cable  loosely  stretched  across 
the  river;  and  that  at  the  same  time  the  defendant,  Foster, 
was  engaged  in  running  the  steam  ferry-boat  New  York  on 
and  across  said  river,  between  Portland  and  Albina,  a  dis- 
tance of  about  a  mile  and  a  quarter. 


660  Ladd  v.  Foster  et  al.  [Diet.  Ct. 

Opmion  of  the  Couir— Deady,  J.  [August, 

The  Albina  is  a  sidewheel  boat,  about  ninety  feet  long, 
and  the  cable  on  which  she  nins  passes  over  two  sheaves 
or  wheels  under  the  guard  at  either  end  and  on  the  upper 
side  of  the  boat,  between  the  hull  and  wheel. 

The  New  York  is  a  propeller  of  fourteen  tons  burden, 
and  about  fifty-four  feet  long  and  twelve  feet  beam,  with 
guards  two  feet  above  the  water  line,  at  midships,  and  rising 
to  not  less  than  three  feet,  at  the  stern  and  bow,  which  pro- 
ject over  the  hull  not  less  than  six  inches,  with  a  house 
two-thirds  of  the  length  of  her  deck,  rising  six  feet  above 
the  water  line,  in  which  are  passenger  cabins  fore  and  aft  of 
the  engine  room,  the  floors  of  which  are  not  less  than  a  foot 
below  the  water  line,  and  draws  five  feet  of  water  and  has  a 
speed  of  eight  miles  an  hour. 

The  New  York's  landing  at  Albina  is  a  floating  pontoon 
twenty  by  forty  feet,  made  fast  to  the  bank  and  resting  on 
the  lower  side  against  a  row  of  piling  extending  twenty  feet 
beyond  it,  into  the  river,  immediately  below  which  is  the 
cable  and  landing  of  the  Albina.  About  eighty  feet  above 
the  pontoon  is  Schafer*s  dock,  extending  into  the  river 
about  the  same  distance  as  the  outer  end  of  the  pontoon. 
Between  the  dock  and  the  pontoon  the  river  is  clear  and  the 
water  about  thirty-six  feet  deep,  shoaling  gradually  back  to 
the  bank,  a  distance  of  about  two  hundred  feet. 

The  river  at  this  point  is  about  one  thousand  and  two 
hundred  feet  wide,  and  on  this  occasion  was  much  swollen 
and  running  between  six  and  eight  miles  an  hour,  with  a 
moderate  breeze  down  stream.  The  boats  started  out  nearly 
at  the  same  time — about  9  o'clock  A.  m. — the  New  York  pro- 
bably a  little  the  first.  The  master  of  the  latter  was  not 
familiar  with  the  boat  or  landing,  having  only  been  on  board 
two  days,  in  the  temporary  absence  of  the  regular  master. 

When  the  New  York  had  proceeded  about  one  hundred 
feet  on  her  way,  and  was  probably  fifty  feet  from  and  nearly 
in  front  of  the  lower  corner  of  the  dock,  and  about  seventy- 
five  feet  above  the  cable,  she  was  hailed  by  a  person  on  the 
pontoon,  who  desired  a  passage,  when  the  master  undertook 
to  back  in  for  him.     This  was  a  usual  thing  to  do  under  the 
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circQiuBtances^  and  had  not,  so  far  as  appears,  ever  been 
attended  with  any  danger  or  inconvenience. 

As  the  stem  of  the  boat  passed  into  the  eddy  or  compar- 
atively still  water  below  the  dock,  its  down-stream  motion 
was  checked,  while  the  bow  being  still  in  the  current,  and 
somewhat  across  it,  was  swung  aronnd  until  the  boat  was 
turned  broadside  to  the  stream,  outside  of  the  piling. 

The  Albina  was  now  about  three  hundred  feet  from  the 
pontoon  going  west,  and  her  cable  to  the  east  of  her,  owing 
to  the  unusual  pressure  of  the  current  and  wind  against  the  . 
boat,  was  held  on  or  above  the  surface  of  the  water. 

When  the  master  of  the  New  York  found  his  boat  drift- 
ing broadside  on  to  the  cable,  instead  of  backing  quickly 
in  to  the  upper  side  of  the  pontoon  or  putting  his  helm  hard 
a-starboard  and  going  ahead  with  all  his  power  and  so  get- 
ting his  bow  up  stream  again  and  leaving  the  cable  behind 
him,  apparently  he  became  confused,  and  did  neither  the 
one  nor  the  other,  but  signaled  to  the  engineer  to  go  back 
and  then  forward  until  the  boat  was  caught  on  the  cable 
just  below  the  guards,  where  she  was  held  as  on  a  pivot, 
while  the  current  washed  her  hull  down  stream  until  she 
turned  over  on  her  side,  in  which  position  she  was  swept 
under  and  below  the  cable,  where  she  righted  up  again, 
with  her  cabins  full  of  water. 

As  the  boat  turned  over  up  stream,  Taylor,  who,  with  two 
other  passengers,  was  in  the  forward  cabin,  jumped  out  of 
the  window  on  the  down-stream  side  and  there  received  the 
injuries  of  which  he  died.  It  is  alleged  in  the  libel  that  he 
was  injured  on  his  left  thigh,  arm,  side  and  hand,  and  inter- 
nally, and  this  is  admitted;  but  the  evidence  does  not  par- 
ticularly disclose  how  it  happened.  It  is  probable,  and 
seems  to  have  been  taken  for  granted,  that  as>  Taylor  went 
out  of  the  window  he  was  caught  between  the  boat  and  cable 
and  bruised  and  hurt  as  stated. 

Dr.  M.  J.  Fatton,  one  of  the  persons  who  was  in  the 
cabin  at  the  time  of  the  occurrence,  is  a  witness  in  the  case, 
and  testifies  that  as  the  boat  went  over  and  Taylor  got  out 
of  the  window,  he  and  the  third  person  in  the  cabin  were 
thrown  down  on  the  lower  side  thereof  and  covered  with 
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water,  and  when  the  boat  righted  he  rose  to  the  surface  in 
water  up  to  his  chin,  where  he  remained  antil  it  receded 
sufficiently  to  enable  him  to  go  through  the  doorway,  when 
he  got  out  on  the  forward  deck  and  saw  Taylor  floating 
in  the  water  about  forty  feet  up  stream. 

The  master  of  the  New  York,  although  aware  of  the 
proximity  of  the  cable  and  its  elevation,  does  not  seem  to 
have  been  aware  of  the  danger  of  letting  his  boat  hang  on  it, 
subject  to  the  great  pressure  of  the  current  on  the  whole 
length  of  the  hull  and  a  width  of  not  less  than  five  feet  below 
the  fulcrum  or  point  of  contact.  He  remained  in  the  pilot 
house,  and  testified  that  as  the  Albina  was  receding  the  cable 
was  sinking,  and  he  had  no  idea  the  boat  would  go  under, 
forgetting  apparently,  that  before  the  cable  sank  clear  of  the 
boat  the  pressure  on  the  latter  above  the  former  would  cq[>- 
size  her  down  stream. 

From  these  facts  there  is,  in  my  judgment,  but  one  con- 
clusion. The  New  York  was  unskillfuUy  and  improperly 
handled;  (1)  while  undertaking  to  back  into  the  pontoon, 
in  not  keeping  her  head  safficiently  up  stream,  so  that  when 
the  stern  entered  the  still  water  or  eddy,  the  current  would 
not  have  swept  her  bow  round;  (2)  after  the  bow  had  swung 
down  stream,  in  not  promptly  putting  her  helm  hard  a-star- 
board  and  going  ahead  on  her,  so  as  to  get  away  from  the 
cable  and  the  danger.  And  the  master  in  maneuvering  as 
he  did  in  proximity  to  this  cable  without  knowing  or  taking 
into  account  the  danger  of  being  caught  thereon  and  turned 
over  or  under  it,  according  to  its  elevation,  was  either  incom- 
petent or  grossly  negligent. 

The  evidence  is  satisfactory  that  the  defendant  Knott  has 
not  and  did  not  have  any  interest  in  the  New  York,  and  the 
libel  will  be  dismissed  as  to  him. 

It  is  true,  as  contended  by  counsel  for  the  defendant,  that 
a  carrier  of  passengers  is  not  an  insurer.  But,  as  was  said 
by  Mr.  Justice  Field,  in  Shoemaker  v.  Kingsbury^  12  Wall., 
376,  a  carrier  of  passengers  for  hire,  is  subject  by  the  law, 
'<  to  a  very  strict  responsibility;"  and,  therefore,  he  is  bound 
to  provide  for  their  safe  conveyance,   ''so  far  as  that  is 
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praotioable  by  the  exercise  of  haman  oare  and  foresight." 
(See  Durdap  v.  Bdiance,  2  Fed.  Bep.  251.) 

The  defense  of  contributory  negligence  is  not  sustained; 
and,  therefore,  it  is  not  necessary  to  consider  "what  effeot  it 
would  have  in  this  suit  in  admiralty.  In  oases  of  collision, 
contributory  negligence  is  not  a  bar  to  relief,  but  only  a 
reason  for  dividing  the  damages.  And  this  seems  to  be  the 
tendency  of  the  authorities,  also  in  cases  of  personal  torts. 
(AOee  V.  Packet  Co.,  21  Wall.  396;  McCord  v.  The  Tiber, 
6  Biss.410;  TAe  J^Jorer,  20  Fed.  Bep.  135;  The  Wand- 
erer, Id.  140.) 

The  allegation  that  Taylor  was  intoxicated  is  not  proven; 
and,  although  he  staid  in  Albina  the  night  before,  and 
probably  spent  some  time  in  a  saloon,  the  evidence  tends  to 
shew  that  he  was  not  under  the  influence  of  liquor  in  the 
morning,  and  that  he  seldom  became  actually  intoxicated. 
The  act  of  jumping  out  of  the  window,  was  a  choice  between 
hazards — of  drowning  in  the  boat  or  outside  of  it,  with 
every  chance,  apparently,  in  favor  of  the  latter.  As  was 
well  said  by  counsel,  ''  he  did  exactly  what  the  supreme  law 
of  self-preservation  would  impel  anyone  to  do,  tmder  like 
circumstances.  He  sought  the  nearest  and  best  exit,  up- 
wards, to  light  and  air,  from  the  capsized  and  sinking 
boat." 

But  owing  to  the  presence  of  the  cable,  the  result  proves 
that  he  made  a  mistake.  However,  it  being  the  fault  of  the 
defendant  that  he  was  placed  in  this  dangerous  predicament, 
the  consequence  of  his  choice  is  justly  attributed  to  the 
misconduct  of  the  carrier.  (Haff  v.  Mnneapolia,  14  Fed. 
Bep.  662.)  As  was  said  by  Mr.  Justice  Swayne,  in  City  of 
Paris,  9  Wall.  638,  *'  the  acts  complained  of  were  done  in 
the  excitement  of  the  moment,  and  in  extremis.  Whether 
they  were  wise,  it  is  not  material  to  enquire.  If  unwise, 
they  were  errors,  not  faults.  In  such  cases,  the  law  in  its 
wisdom  gives  absolution. ''  (See  also.  The  Western  Metro- 
polis,  6  Bitch.  212;  The  EUa  B.,  19  Fed.  Bep.  794.) 

Neither  was  this  death  the  result  of  inevitable  accident, 
as  contended  by  the  defendant. 

''Inevitable    accident  is    where    a    vessel   is  pursuing 
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a  lawful  occopation  in  a  lawful  manner,  nsing  proper 
precantions  against  danger,  and  an  accident  occurs.  The 
highest  degree  of  caation  that  can  be  used  is  not 
required.  It  is  enough  that  it  is  reasonable  under  the  cir- 
cumstances— such  as  is  usual  in  similar  cases,  and  has  been 
found  by  long  experience,  to  be  sufficient  to  answer  the  end 
in  view — the  safety  of  life  and  property."  (The  Orace  Oridler, 
7  Wall.  203.)  If  nothing  had  been  Imown  of  this  cable  be- 
ing on  or  near  the  surface  of  the  water,  there  would  be  some 
ground  for  calling  this  affair  an  accident,  however  unskil- 
fully the  boat  may  have  been  handled  in  the  matter  of  at- 
tempting to  make  a  landing  at  the  pontoon.  But  the  fact 
of  the  cable  being  where  it  was,  and  that,  under  the  circum- 
stances, it  was  held  on  or  near  the  surface  of  the  water,  was 
common  knowledge,  and  ought  to  have  been  and  was  known 
by  the  master  of  the  New  York.  Such  being  the  case, 
whether  the  cable  was  rightfully  there  or  not,  it  was  one  of 
the  perils  he  was  bound  to  guard  against,  and  of  which  he 
appears  to  have  been  utterly  oblivious. 

With  a  boat  well  furnished  and  equipped,  as  the  New 
York  is  admitted  to  have  been,  the  mere  fact  of  getting  on 
this  cable,  under  the  circumstances,  is  prima/acie  evidence 
of  negligence  or  mismanagement.  {Durdap  v.  Bdiance,  2 
Fed.  Bep.  252.) 

This  suit  is  brought  to  enforce  a  claim,  for  not  exceed- 
ing five  thousand  dollars  damages,  given  by  section  367 
of  the  code  of  civil  procedure  to  the  administrator  of  a 
person  whose  death  '*  is  caused  by  the  wrongful  act  or  omis- 
sion of  another."  The  jurisdiction  of  the  court  is  admitted. 
(See  Holmes  v.  Or.  d  Cal.  By.  Co.,  6  Sawy.  262.) 

The  damages,  when  recovered,  are  assets  of  the  estate  of 
the  deceased,  and  must  be  administered  accordingly — ^for 
the  benefit  of  creditors,  first  and  next  of  kin  afterwards. 
They  are  therefore  assessed  as,  and  for,  a  pecuniary  injury 
to  such  estate,  and  not  for  the  sufferings  of  the  deceased,  or 
as  solace  for  the  wounded  feelings  or  mental  anguish  of  the 
survivors.*  Nothing  is  allowed  for  bereavement^  or  solcMum. 
(Holmes  v.  Or.  &  Cal.  By.  Co.,  6  Sawy.  203;  Chicago  etc.  By. 
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Co.  V.  Morris,  26  111.  402;  Teller  v.  Northern  By.  Co,,  30 
N.  J.  L.  199;  2  Thorn.  Neg.  1292.) 

As  was  said  in  Holmes  v.  Or.  &  Cal.  By.  Co.,  supra  (294), 
in  estimatiDg  the  damages,  ''the  age,  health,  habits  of 
industry  and  sobriety  and  mental  and  physical  skill  of  the 
deceased,  so  far  as  they  affect  his  capacity  for  rendering 
useful  service  to  others,  or  acquiring  property,  must  be 
considered.  Under  the  statute,  the  life  of  the  deceased  is 
valued  according  to  his  capacity  and  dispositoin  to  be  useful 
— to  labor  and  to  save.  The  industrious,  provident  and 
skilled  are  worth  more  to  society  than  the  indolent,  improv- 
ident and  ignorant,  and  their  death  is  to  be  compensated 
for  accordingly." 

The  deceased  was  thirty-four  years  of  age,  and  had  been 
married  nine  years,  eight  of  which  he  spent  in  Oregon. 
He  left  a  widow  and  three  children,  aged  seven,  four  and 
three  years,  respectively.  At  the  time  of  his  death  he 
resided  in  the  Albina  homestead,  about  a  mile  from  the 
ferry,  in  a  house  for  which  he  paid  one  dollar  per  month 
rent  and  the  taxes,  which  were  probably  not  as  much  more. 
The  widow  testifies  that  their  household  expenses  were 
about  twenty-five  dollars  per  month. 

He  had  no  trade  or  special  vocation.  During  his  resi- 
dence in  Oregon  he  worked  one  year  for  wages,  but  where, 
or  at  what,  does  not  appear.  He  spent  another  year  on  the 
Cowlitz,  taking  up  railway  land,  whatever  that  may  be,  and 
the  year  before  his  death  he  was  engaged  in  the  real  estate 
and  employment  business,  in  partnership  with  another  per- 
son in  this  city,  from  which  he  made  about  one  hundred 
dollars  per  month. 

Some  six  years  before  his  death,  he  received  about 
two  thousand  five  hundred  dollars  from  his  father,  and  his 
effects,  when  he  died,  consisting  of  one  hundred  and  sixty 
acres  of  land  in  Clackamas  county;  articles  of  personal  prop- 
erty, cash  and  notes  were  appraised  at  a  little  over  two  thou- 
sand dollars.  He  had  also  a  policy  of  insurance  in  a  mutual 
company  for  five  thousand  dollars,  which  is  valued  at  seven 
hundred  dollars,  and  a  policy  of  two  thousand  dollars,  pay- 
able to  the  libellant,  as  trustee  for  his  children.   From  this. 


556  Ladd  v.  Foster  et  al.      [Disk.  Gt. 

Opinion  of  the  Ooort— Deady,  J.  [Angnst 

it  appears  that  since  he  was  helped  by  his  father,  he  has 
gone  back,  rather  than  forward,  pecnniarily. 

He  was  in  the  habit  of  frequenting  saloons,  drank  more 
or  less,  and  treated  liberally — spending  from  one  dollar  to 
three  dollars  a  day  in  that  way.  He  often  spent  the  night 
in  Albina,  in  the  saloon  and  tavern,  leaving  his  wife  and 
children  at  home  alone. 

It  will  be  seen,  from  this  outline,  that  Taylor's^means  of 
making  money  were  both  limited  and  precarious,  and  that 
he  had  little,  if  any,  faculty  or  disposition,  to  save  or 
accumulate.  With  a  household  expenditure  of  only  three 
hundred  dollars  a  year,  he  had  gone  behind  the  last  six 
years  of  his  life,  notwithstanding  the  capital  received  from 
his  father.  He  was,  doubtless,  what  is  called  a  good  fellow, 
and  the  witnesses  are  evidently  disposed  to  speak  as  kindly 
of  him  as  they  can  consistently  with  the  facts. 

But  I  am  not  satisfied  that  his  death  is  any  serious  loss 
to  his  family  or  estate,  or  that  his  income  would  ever  much 
exceed  his  personal  expenses.  In  my  judgment  the  dam- 
ages that  the  libellant  ought  to  recover,  on  account  of  his 
death,  do  not  exceed  one  thousand  five  hundred  dollars. 

The  defendants  claim  that  the  insurance  on  the  life  of  the 
deceased  is  a  gain  to  his  estate,  by  reason  of  his  death, 
and  therefore  that  amount  ought  to  be  deducted  from  any 
damages  which  the  court  may  find  it  has  sustained  by  rea- 
son of  such  death. 

The  ^even  hundred  dollar  item  of  the  insurance  goes  to 
the  estate,  and  there  is  no  technical  difficulty  in  allowing  it  to 
be  set  off  against  the  claim  of  the  administrator  for  dam- 
ages. But  the  item  of  two  thousand  dollars  does  not  be- 
long to  the  estate.  It  is  payable  to  the  libellant,  as  trustee, 
for  the  benefit  of  the  children,  and  it  cannot  be  set  off 
against  a  claim  for  damages  in  favor  of  the  estate,  because 
the  parties  are  not  the  same. 

The  question  of  the  right  to  set  off  gains  to  the  estate  of 
a  deceased  person,  by  reason  of  his  death,  against  a  claim 
for  damages  on  account  of  pecuniary  losses  thereby  sus- 
tained, in  a  proceeding  under  statutes  of  this  kind,  can 
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hardlj  be  considered  jndiciallj  settled — at  least  in  the  fed- 
eral conrts. 

In  Bradbum  v.  Great  Western  By.  Co.,  10  Law  Rep.  (Ex. 
eases)  1,  it  is  said  that  in  Hicks  y.  Newport  etc.  By.  Co.,  a 
case  'brought  under  a  statute  similar  to  this,  Lord  Camp- 
bell instructed  the  jury  to  deduct  from  the  damages,  to 
which  they  might  find  the  plaintiff  entitled,  any  sum  which 
he  may  have  gained  by  the  death  in  question.  Bramwell, 
B.,  also  said  that  the  rule  was  laid  down  in  that  court 
(FranJdin  v.  SoiUheastem  By.  Co.,  3  H.  &  N.  211),  ''that 
the  damages  were  to  be  a  compensation  to  the  family  of  the 
deceased  equivalent  to  the  pecuniary  benefits  which  they 
might  have  reasonably  expected  from  the  continuance  of  his 
life.  If,  therefore,  the  person  claiming  damages  was  put 
by  the  death  of  his  relative  into  possession  of  a  large 
estate,  there  was  no  loss;  he  was  a  gainer  by  the  event;  and 
similarly,  whatever  comes  into  the  possession  of  the  family 
who  have  suffered  by  the  death  of  their  relative,  by  reason 
of  his  death,  must  be  taken  into  account." 

But  the  American  courts,  in  which  the  question  has  been 
considered,  have  taken  another  view  of  the  matter;  and 
hold,  that  as  the  defendant  in  such  case,  does  not  contribute 
to  the  fund  derived  from  the  insurance,  and  as  it  is  not  the 
result  of  or  connected  with  the  act  causing  the  death,  there- 
fore he  can  have  no  just  claim  to  the  benefit  of  it,  in  miti- 
gation of  the  damages  resulting  from  such  death.  (Sher- 
lock V.  AUing,  U  Ind.  199;  AUfuyrf  v.  Wolfe,  22  N.  Y.  363; 
Terry  v.  Jewett,  78  N.  Y.  338;  Kellogg  v.  N.  T.  C.  etc.  By. 
Co.  79  N.  Y.  77.) 

In  the  collision  case  of  The  Propeller  v.  MMson,  17  How. 
153,  the  answer  set  up  that  the  libellant  (MoUison)  had 
received  satisfaction  for  the  injuries  sustained  by  the  colli- 
sions from  the  insurers.  The  court  held  the  defense  bad, 
and  said:  ''  The  contract  with  the  insurer  is  in  the  nature  of 
a  wager  between  the  parties,  with  which  the  trespasser  has 
no  concern."  (See,  also,  The  Atlas,  93  TJ.  S.  310.)  The 
principle  involved  in  this  case  is  claimed  to  be  applicable 
to  the  one  under  consideration,  but  I  think  this  may  well 
be  doubted. 
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A  stipnlatioii  is  filed  in  the  case,  to  the  effect,  that  the 
validity  of  this  defense  might  be  considered  and  determined 
on  the  final  hearing,  as  if  the  same  had  been  doly  excepted 
to  for  impertinence. 

On  the  hearing,  I  understood  coansel  for  the  defendants 
to  abandon  the  claim,  and  it  is  disallowed. 

The  only  other  question  in  the  case,  is  the  one  concerning 
the  cable  of  the  Albina. 

Section  2  of  the  act  of  February  14,  1859  (11  Stat  383), 
admitting  Oregon  into  the  union,  declares  that  ''all  the 
nayigable  waters  of  the  state  shall  be  common  highways, 
and  forever  free." 

The  paramount  right  of  navigation  of  the  Wallamet  river 
belongs  to  the  people  who  wish  to  use  it,  for  that  purpose, 
and  any  material  obstruction  thereto,  not  authorized  by 
competent  legislative  enactment,  is  unlawful.  ( Woodman  v. 
KObum  Man.  Co.,  1  Abb.  165;  N.  Packet  Co.  v.  AiUe,  2 
Dill.  483;  AUee  v.  Packet  Co.,  21  Wall.  395.) 

In  the  latter  case,  the  supreme  court  held  that  a  pier 
built  in  one  side  of  the  channel  of  the  Mississippi  river,  as 
part  of  a  boom  for  holding  sawlogs  adjacent  to  a  mill,  with- 
out legislative  authority,  was  unlawful,  and  the  person  who 
erected  and  maintained  it  there,  held  liable  in  damages  for 
a  collision  between  it  and  a  barge  descending  the  river, 
although  there  was  ample  space  for  the  passage  of  the  ves- 
sel farther  out  in  the  stream. 

It  is  not  claimed  that  there  is  any  legislative  authority  for 
stretching  this  cable  across  the  river  and  using  it  as  is 
done  by  the  defendant,  the  Albina  Ferry  Company.  A  cable 
lying  on  bottom  of  the  river  is  not  an  obstruction  to  naviga- 
tion, while,  if  stretched  across  at  or  near  the  surface  of  the 
water,  it  would  be.  Between  these  extremes  it  may  depend 
on  circumstances.  When  a  ferry  boat  running  on  a  cable, 
stretched  loosely  across  the  river  in  comparatively  still 
water,  only  takes  the  wire  off  the  ground  a  few  feet  in  the 
front  and  rear  of  it,  as  it  passes  along,  no  material  obstruc- 
tion to  navigation  may  result.  But,  when  owing  to  the 
unusual  pressure  of  the  current  and  wind  against  the  upper 
side  of  the  boat,  the  wire  is  held  at  or  near  the  surface  of 
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the  water,  for  three  hundred  feet  at  one  or  either  end  of  it, 
in  my  judgment  it  becomes  for  the  time  being  a  material 
obstruction,  and  unlawful.  In  the  case  of  The  Vancouver^ 
2  Sawy.  381,  this  question  was  considered  and  dismissed 
with  the  suggestion  that  whether  a  ferry  cable  was  an 
obstruction  or  not,  must  depend  on  the  circumstances  of 
the  particular  case. 

I  am  satisfied  that  the  cable  of  the  Albina,  stretched  as 
it  was  on  this  occasion,  at  or  near  the  surface  of  the  water, 
for  not  less  than  three  hundred  feet,  or  one-fourth  the  width 
of  the  stream,  from  the  Albina  landing,  was  a  material  ob- 
struction to  navigation,  and  unlawful.  In  this  position  it 
materially  contributed  to  the  casualty  that  caused  Taylor's 
death.  Indeed,  but  for  the  intervention  of  this  obstruction, 
it  would  not  have  occurred. 

And  whatever  may  be  the  difference,  if  any,  in  the  degree 
of  culpability,  of  the  defendants  in  this  matter,  having  each 
contributed  to  the  injury,  they  are  liable  in  aolido  to  the 
libellant  for  the  damages.  A  party  injured  by  the  concur- 
ring negligent  acts  of  two  or  more  wrong-doers,  may  have 
redress  against  them  all  jointly.  {The  Alabama  db  Gamecock, 
92  U.  S.  695;  The  AUas.  93  U.  S.  315;  The  Franconia,  16 
Fed.  Rep.  161.) 

A  decree  will  be  entered  that  the  libellant  recover  off  the 
defendants,  Foster  and  the  Albina  Ferry  Company,  the  sum 
of  one  thousand  five  hundred  dollars,  wifch  legal  interest 
from  March  9,  1887,  together  with  the  costs  and  disburse- 
ments of  the  suit. 


Ik  the  Matter  of  the  Application  of  the  Pacific 

Railway  Commission,  etc. 

CiBourr  CouBT,  Nobthern  Distbiot  of  California. 

August  29,  1887. 

1.  CoKSTZTunoMAL  Law—Judioial  Powebs— Pagifio  Bailwat  ComcissioN. 
The  Paoiflo  Bailway  Commission  is  not  a  judicial  body,  and  possesses 
no  judicial  powers  under  the  act  of  congress  of  March  3,  1887,  creating 
it,  and  can  determine  no  rights  of  the  government,  or  of  the  corporations 
whose  affairs  it  is  appointed  to  investigate. 
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2.  Saio — Powim  OF  OoHOBMB— pBODcrcxioH  or  Pbztats  Papbbs. — Congrew 

oannot  oompel  the  prodactioii  of  priFate  books  and  papera  of  cUixens 
for  its  inspeotioo»  except  in  the  coarse  of  judicial  proceedixigs,  or  in 
suits  instituted  for  that  purpose,  and  then  only  upon  the  ground  that 
rights  of  others,  or  of  the  publio,  which  the  goveramont  is  bound  to 
protect,  in  some  way  depend  for  enforoement  upon  oTidenee  therein 
contained. 

3.  Unitbd  Statis  -Powib  to  Sub— Coitbtb.— The  courts  are  open  to  the 

Unit  d  States  as  to  private  parties  to  secure  protection  for  their  legal 
rights  and  interests,  by  regular  proceedings. 

4.  CoBWiTUTlOllAL    LaW— POWBB    OP  OoKORnB— iHYnKtOAnOX    BT    GOMIIIS- 

szoB. — Congress  cannot  empower  a  commission  to  investigate  the  priTSte 
affairs,  books  and  papers  of  the  officers  and  employes  of  oorporatioDs 
indebted  to  the  government,  as  to  their  relations  to  other  companies  with 
which  such  corporations  hare  had  dealings,  except  so  far  as  such  ofBcen 
and  employes  are  willing  to  submit  the  same  for  inspection ;  and  the  inves- 
tigation of  the  Pacific  Bailway  Commission  into  the  afEsirs  of  officers  and 
employes  of  the  Pacific  railway  companies,  under  the  act  of  March  3, 
1887,  is  limited  to  that  extent. 

5.  SaMB— EXPBRDITOBSS     OF    OlHTBAL    PAOIFID    RlIIAOAB    CoMPAinr.— The 

United  States  have  no  interest  in  expenditures  of  the  Oentcal  Pacific 
Bailroad  Company  under  vouchers  which  have  not  been  charged  agsinst 
the  government  in  the  accounts  between  them;  and  the  Pacific  Bailway 
Commission,  under  the  act  of  Congress  of  March  3,  1887,  has  no  power 
to  investigate  such  expenditures  against  the  will  of  the  company  uid  its 
officers. 

6.  Sahb— Judicial  Powbbs. — The  judicial  power  of  the  United  States  is 

limited  to  *' cases"  and  "controversies"  enumerated  in  article  III,  sec- 
tion 1,  of  the  constitution,  as  modified  by  the  eleventh  amendment,  and 
to  petitions  on  habeag  eorpus,  and  cannot  be  extended  by  oongrefls;  and 
by  such  *' cases  "  and  "controversies**  are  meant  the  claims  of  litigsnts 
brought  for  determination  by  regular  judicial  proceedings  established 
by  law  or  custom. 

7.  Same — Lboislativb  Powbb— IifVBSTiaATiows — Coubtb. — The  judicial  de- 

partment is  independent  of  the  legislative,  in  the  federal  govenunent, 
and  congress  cannot  make  the  courts  its  instruments  in  conducting  mere 
legislative  investigations. 

8.  Sami.— The  power  of  the  United  States  courts  to  authorize  the  taking  of 

depositions  on  letters  rogatory  from  courts  of  foreign  jurisdictions  exists 
by  international  comity;  but  no  comity  of  any  kind  can  be  invoked  by  a 
mere  investigating  committee  appointed  by  congress. 

9.  Cbmtbal  Pacific  Bailboao  Company  —  Statb  Cobpobatiok — Fidibal 

CoiTTBOL. — The  Central  Pacific  Bailroad  Company  is  a  state  corporation, 
not  subject  to  federal  control,  any  further  than  a  natural  person  simi- 
larly situated  would  be.     (Per  Sawyer,  J.) 

10.  Samb— Lahd  Obantb— Bonds  fbom  Govbbnmbnt.— The  Central  Pacific 
Bailroad  Company  is  absolute  owner  of  the  lands  and  bonds  granted  to  it 
by  the  government,  having  complied  with  the  act  making  the  grant,  sab- 
ject  to  the  lien  of  the  government  to  secure  its  advances,  in  the  flsme 
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way  and  to  the  same  extent  as  a  natural  person  in  like  situation.    (Per 
Sawyer,  J.) 

11.  Same—- Bblatiok  to  Unitkd  States— Dkbtob  and  GBEDiTOB.~The  rela- 
tion of  creditor  and  debtor  exists  between  the  United  States  and  the 
Central  Pacific  Baihroad  Company,  nnder  the  act  granting  aid  to  the 
latter,  with  like  force  and  effect  as  if  both  were  natnral  persons,  the 
relation  being  private,  and  having  nothing  to  do  with  the  power  of  the 
gOTemment  as  sovereign.     (Per  Sawyer,  J.) 

12.  Same — InvESTiOATioir  bt  Unitbd  States. — The  United  States,  as  creditor, 
cannot  institute  a  compulsory  investigation  into  the  private  affairs  of  the 
Central  Pacific  Bailroad  Company,  or  require  it  to  exhibit  its  books  and 
papers  for  inspection  in  any  other  way,  or  to  any  greater  extent,  than 
would  be  lawful  in  the  case  of  private  creditors  and  debtors.  (Per 
Sawyer,  J.) 

13.  Sams— Judicial  Pbocedubb— Legislative  Commission..  —  The  United 
States,  as  creditor,  have  the  same  remedy  as  a  private  creditor,  and  no 
other,  to  compel  payment  of  any  moneys  due  them  from  the  Central 
Pacific  Bailroad  Company,  as  their  debtor,  or  to  prevent  the  latter  from 
wasting  its  assets  before  the  debt  matures,  and  that  remedy,  if  any,  must 
be  by  a  regular  judicial  proceeding  in  due  course  of  law,  and  congress  has 
no  power  to  institute  a  roving,  legislative  inquisition  into  the  affairs  of 
the  company  to  ascertain  what  it  has  done  or  is  doing  with  its  money. 
(Per  Sawyer,  J.) 

Before  Field,  Circuit  Jnstioe;  Sawteb,  Circuit  Judge;  and 
Sabin,  District  Judge. 

Mr,  T,  L  Bergin  and  Mr.L.D.McKisick^  for  Leiand  Stanford. 

Mr,  John  T.  Carey,  United  States  District  Attorney,  and 
Mr.  Henry  C.  McPUce,  Assistant  United  States  District 
Attorney,  for  the  Bailway  Commission. 

Statement. 

This  is  an  application  of  the  Pacific  Bailway  Commission, 
created  under  the  act  of  congress  of  March  3, 1887,  ''author- 
izing an  investigation  of  the  books,  accounts  and  methods 
of  railroads  which  have  received  aid  from  the  United  States, 
and  for  other  purposes, ''  for  an  order  requiring  a  witness 
before  it  to  answer  certain  interrogatories  propounded  to 
him.  That  act  authorizes  the  president  to  appoint  three 
commissioners  to  examine  the  books,  papers  and  methods 
of  all  railroad  companies  which  have  received  aid  in  bonds 
from  the  government,  and  in  terms  invests  them  with  power 
to  make  a  searching  investigation  into  the  working  and 
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financial  management,  basiness  and  affairs  of  the  aided  com- 
panies; and  also  to  ascertain  and  report  "  whether  any  of 
the  directors,  officers  or  employes  of  said  companies, 
respectively,  have  been,  or  are  now,  directly  or  indirectly, 
interested,  and  to  what  amount  or  extent,  in  any  other 
railroad,  steamship,  telegraph,  express,  mining,  constmc- 
tion  or  other  business  company  or  corporation,  and  with 
which  any  agreements,  andertaJcings  or  leases  have  been 
made  or  entered  into;  what  amoants  of  money  or  credit 
have  been  loaned  by  any  of  said  companies  to  any  person 
or  corporation;  what  amounts  of  money  or  credit  hare  been 
or  are  now  borrowed  by  any  of  said  companies,  giving 
names  of  lenders  and  the  purposes  for  which  said  some 
have  been  or  are  now  required;  what  amounts  of  money  or 
other  yalaable  consideration,  such  as  stocks,  bonds,  passes, 
and  so  forth,  have  been  expended  or  paid  out  by  said  com- 
panies, whether  for  lawful  or  unlawful  purposes,  but  for 
which  sufficient  and  detailed  Touchers  have  not  been  given 
or  filed  with  the  records  of  said  company;  and,  further,  to 
inquire  and  report  whether  said  companies,  or  either  of 
them,  or  their  officers  or  agents,  have  paid  any  money  or 
other  valuable  consideration,  or  done  any  other  act  or  thing, 
for  the  purpose  of  influencing  legislation.'* 

It  is  difficult  to  express  in  general  terms  the  extent  to 
which  the  commissioners  are  required  to  go  in  their  inquisi- 
tion into  the  business  and  affairs  of  the  aided  companies; 
or  the  extent  to  which  they  may  not  go  into  other  business 
and  affairs  of  its  directors,  officers,  and  employes.  The  act 
itself  must  be  read  to  form  any  conception  of  the  all- 
pervading  character  of  the  scrutiny  it  exacts  of  them.  And 
it  provides  that  the  commissioners,  or  either  of  them,  shall 
have  the  power  ''  to  require  the  attendance  and  testimony 
of  witnesses,  and  the  production  of  all  books,  papers,  con- 
tracts, agreements,  and  documents  relating  to  the  matter 
under  investigation,  and  to  administer  oaths;  and  to  that  end 
may  invoke  the  aid  of  any  court  of  the  United  States  in 
requiring  the  attendance  and  testimony  of  witnesses,  and 
the  production  of  books,  papers,  and  documents."  And  it 
declares  that  ''any  of  the  circuit  or  district  courts  of  the 
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United  States,  within  the  jurisdiction  of  which  snch  inquiry 
is  carried  on,  may,  in  cases  of  contumacy  or  refusal  to  obey 
a  subpoena  issued  to  any  person,  issue  an  order  requiring 
any  such  person  to  appear  before  said  commissioners,  or 
either  of  them,  as  the  case  may  be,  and  produce  books  and 
papers,  if  so  ordered,  and  give  evidence  touching  the  matter 
in  question;  and  any  failure  to  obey  such  order  of  the  court 
may  be  punished  by  such  court  as  a  contempt  thereof.  '*  And 
also  that  ''the  chiim  that  any  such  testimony  or  evidence  may 
tend  to  criminate  the  person  giving  such  evidence,  shall  not 
excuse  such  witness  from  testifying,  but  such  evidence  or 
testimony  shall  not  be  used  against  such  person  on  the  trial 
of  any  criminal  proceeding." 

In  the  discharge  of  the  duties  imposed  upon  them,  the 
commissioners  have  attended  at  San  Francisco,  and  called 
before  them  as  a  witness  Leland  Stanford,  who  is  now,  and 
has  been  from  its  organization,  president  of  the  Central 
Pacific  Bailroad  Company,  one  of  the  companies  which  re- 
ceived aid  in  bonds  from  the  government;  and  on  the  10th 
of  August,  while  he  was  under  examination  respecting  the 
affairs  of  that  company,  a  number  of  vouchers  purporting 
to  represent  the  expenditure  of  moneys  belonging  to  it  were 
produced  and  verified.  These  vouchers,  as  stated  by  the 
commissioners,  represented  the  aggregate  sum  of  seven 
hundred  and  thirty-three  thousand  seven  hundred  and 
twenty-five  dollars  and  sixty-eight  cents,  which  had  been 
expended  by  Mr.  Stanford  between  November  9,  1870,  and 
•December  21,  1880,  and  by  him  charged  to  the  company,  * 
and  by  the  company  subsequently  reimbursed  to  him.  The 
persons  to  whom  the  moneys  were  paid,  and  the  objects  to 
which  they  had  been  applied,  do  not  appear  upon  tibe  face 
of  the  vouchers,  except  that  the  objects  are  stated  to  have 
been  for  "general  expense  account,"  or  for  ''legal  services," 
and  except,  also,  that  in  a  few  instances  the  initials  of  persons 
to  whom  the  money  is  purported  to  have  been  paid,  are 
given.  One  of  the  vouchers  (No.  2569|)  represented  the 
expenditure  of  one  hundred  and  seventy-one  thousand 
seven  hundred  and  eighty-one  dollars  and  eighty-nine  cents. 
It  read  as  follows: 
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C.  P.  B.  B.  Ck>.  to  Leiand  Stanford,  Dr. 
To  cash  paid  on  account  of  general  expenses  to 

December  31,  1875 $137,365  50 

To  cash  paid  on  account  of  general  expenses  to 

December  31,  1875 34,416  39 


$171,781  89 

This  was  indorsed,  in  addition  to  its  number,  amount,  and 
a  statement  of  its  general  character,  as  follows: 

'' Allowed  February  7,  1876,  by  board  of  directors  (folio 
153). 

''I  certify  that  the  within  account,  amounting  to  one  hun- 
dred and  serenty-one  thousand  seven  hundred  and  eighty-one 
dollars  and  eighty-nine  cents,  is  correct. 

"  Lbland  Stanfokd.'' 

When,  under  examination,  Mr.  Stanford  was  asked  to  ex- 
plain in  detail  the  character  of  the  expenditures  covered  by 
this  voucher,  he  replied  that  he  had  no  recollection  of  its 
contents,  but  presumed  it  was  made  up  of  many  items.  He 
then  proceeded  to  explain  at  great  length  the  manner  in 
which  he  did  business  for  the  company  in  negotiating 
loans  and  incurring  expenditures,  which  was  briefly  this: 
The  loans  were  generally  negotiated  in  San  Francisco,  and 
the  payment  of  expenses  incurred  by  him  was  frequently 
made  there,  though  for  many  years  the  office  of  the  company 
was  at  Sacramento.  His  payments  were  usually  in  checks 
dravrn  in  his  own  name.  The  check  books,  with  loose 
Tnemoranda  kept  by  him,  were  handed  from  time  to  time  to 
some  one  connected  with  the  office,  by  whom  a  general 
voucher  was  made  up  embracing  the  several  expenditures 
incurred,  and  the  voucher  was  then  presented  by  the  witness 
to  the  directors  of  the  company,  and  by  them  approved. 
The  witness  kept  no  accounts  of  his  several  expenditures, 
except  loose  memoranda  and  his  check  books,  from  which 
the  vouchers  were  made  up;  and  he  supposed  the  voucher 
in  question  was  thus  made  up.  He  could  not,  at  that  date, 
state  the  items  which  made  up  the  several  accounts,  but  he 
had  no  doubt  that  he  explained  the  matter  to  the  company 
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when  the  voncher  was  presented.  To  the  qnesfion,  "What 
explanation  did  jou  give  the  company?"  the  witness 
answered  as  follows:  "Well,  as  I  do  not  remember  the 
items  of  it,  I  cannot  remember,  of  conrse,  what  explana- 
tion I  may  have  given  to  the  company.  I  don't  think  I 
went  into  details  of  these  things  to  the  company,  farther 
than  to  say  I  found  it  necessary  to  expend  for  the  general 
interest  of  the  company  so  much;  and  I  do  not  think  that 
they  ever  questioned  me  particularly  as  to  the  wisdom  of  the 
expenditure." 

The  commission  then  asked  the  witness  this  question: 
"Was  any  part  of  the  one  hundred  and  seventy-one  thou- 
sand dollars  (the  sum  named  in  this  bill  that  I  have  handed 
to  you,  and  that  you  have)  paid  for  the  purpose  of  influencing 
legislation?"  The  counsel  present  acting  for  the  railroad 
company  objected  to  the  question,  for  the  reason  that  the 
witness  had  said  that  he  did  not  remember  what  consti- 
tuted the  items  composing  the  voucher;  and  stated  that 
upon  that  point  (of  influencing  legislation)  any  question  the 
commission  has  asked,  or  might  be  disposed  to  ask,  the 
witness  would  be  advised  not  to  answer,  upon  the  ground 
that  the  company  is  willing  to  account  to  the  government  for 
its  proportion  of  any  voucher  that  is  produced,  or  of  any 
entry  upon  the  books  of  the  company  that  is  unexplained, 
and,  therefore,  it  will  not  make  any  difference  what  is  done 
with  the  money, — ^whether  it  was  thrown  into  the  sea,  or 
wasted  in  any  manner  or  form.  The  chairman  of  the  com- 
mission repeated  the  question  in  a  modified  form  as  follows : 
"  Was  any  part  of  the  sum  named  in  the  voucher  submitted 
to  you  paid  to  any  agent  or  individual  for  the  purpose  of 
influencing  legislation?"  To  this  the  witness  answered  as 
follows:  ''I  told  you  I  did  not  know  anything  about  this. 
But  then  I  shall  act  upon  the  advice  of  my  counsel.  I  don't 
suppose  it  can  make  any  possible  difference  as  long  as  we 
account  for  the  money.  If  the  government  is  not  satisfied 
with  the  vouchers  which  we  present,  whether  the  money  was 
expended  or  wasted,  or  anything  of  the  kind,  it  can  make 
no  possible  difference,  because,  if  it  went  into  the  sea,  if  I 
had  used  this  money  improperly  or  thrown  it  away,  I  might 
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be  acoountable  to  the  stockholders  for  my  trust;  but  the 
goyemment  cannot  haye  any  more  than  the  money,  and  the 
company  is  willing  to  account  for  that  if  you  are  not  satisfied 
with  the  action."  The  witness,  therefore,  under  adyice  of 
counsel,  declined  to  giye  any  further  answer. 

The  chairman  also  asked  this  question:  "Are  you  able 
to  state  to  the  commission  that  any  of  the  money  was  paid 
for  illegitimate  or  corrupt  purposes;  that  is,  to  corrupt  the 
legislature  of  the  state  of  California,  or  any  other  state 
legislature,  or  the  congress  of  the  United  States?"  and  to 
which  the  witness  answered  as  follows:  ''I  haye  told  you 
what  I  know,  that  I  do  not  remember  about  that  account; 
but  I  can  say  this:  that  I  neyer  corrupted  a  member  of  the 
legislature  in  my  life,  and  I  do  not  know  that  any  of  my 
agents  eyer  did.  So  far  as  congress  is  concerned,  I  saw  a 
statement  that  the  board  of  directors  allowed  my  account  for 
expenditures  made  in  Washington  or  in  yarions  places.  I  do 
not  know  that  I  eyer  had  any  occasion  to  pay  out  any  money 
at  Washington  except  for  my  own  priyate  expenses." 

The  witness,  upon  further  examination,  testified  that  his 
check-books  in  which  he  drew  his  checks  for  the  expendi- 
tures were  destroyed;  that  it  had  always  been  his  habit 
about  once  a  year  to  haye  a  ''clean  up  ";  and  when  he  wanted 
to  go  away  he  would  oyerhaul  his  papers,  and  what  he  did 
not  want  he  would  destroy;  that  he  had  been  to  Europe 
three  times  within  the  last  few  years,  and  each  time  he  had 
''  cleaned  up,"  leaying  only  such  papers  as,  in  case  he  might 
not  return,  he  was  willing  that  other  people  might  see. 

Notwithstanding  the  answer  of  the  witness  that  he  could 
not  state  the  items  of  the  youcher,  and  had  no  recollection 
of  any  of  them,  he  was  repeatedly  asked  substantially  the 
same  question,  as  though  by  its  repetition  a  different  answer 
might  be  obtained.  The  answer  was,  howeyer,  substantially 
the  same  in  eyery  instance.  Other  youchers  of  a  similar 
kind  presented  by  the  witness  to  the  company  were  pro- 
duced and  yerified,  and  with  respect  to  them  the  witness 
said  as  follows:  ''I  suggest  to  the  commission  that  there 
is  not  in  all  that  class  of  bills  to-day  a  single  item  that  I 
positiyely  remember.     I  could   not   tell   the   amount,  nor 
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when  these  bills  were  credited,  excepting  I  went  to  the 
books.  I  cannot  tell  of  a  single  item  that  went  to  make  np 
the  amounts.  Let  my  answer  as  to  this  and  to  the  other 
Touchers  of  that  class  be  the  same  as  I  have  made  to  the 
other  (the  first)  voucher;  and  I  will  take  that  position  gen- 
erally." Yet  the  commissioners  felt  it  their  duty  to  ask 
specifically  as  to  each  voucher  substantially  the  same  ques- 
tion, at  which  some  feeling  appears  to  have  been  excited,  as 
the  following  passage  from  the  examination  upon  one  of  the 
vouchers  discloses: 

*'  Chairman  of  the  CommtMion,  Was  any  part  of  the  sum 
expended  through  any  agent  or  individual  for  the  purpose 
of  influencing  legislation  ?  Answer.  Not  to  my  knowledge. 
I  have  told  you  abready.  I  do  not  know  the  object  of  your 
examining  me  in  this  way.  I  have  told  you  that  I  do  not 
know  anything  about  it,  and  I  have  told  you  that^  I  think, 
three  or  four  times.  The  Chairman.  I  want  you  to  distinctly 
understand  that  I  am  going  to  ask  you  as  to  each  of  these 
vouchers,  and  I  will  put  it  on  the  record.  The  WUneae.  And 
I  want  you  to  distinctly  understand  that  I  shall  exercise  my 
discretion  about  it.  The  Chairman.  That  is  your  right, 
and  it  is  my  right  and  duty,  sworn  to,  to  ask  you.  The 
Wiineee.  It  is  your  right  and  your  duty  to  be  a  gentleman  in 
asking  questions.  The  Chairman.  Well,  if  I  have  not  been, 
I  will  apologize.  The  Witneae.  Well,  I  think  you  have  occa- 
sion to  apologize  for  asking  such  questions  as  that  over  and 
over  again.  The  Chairman.  I  will  repeat  my  question,  and 
you  can  decline,  just  as  you  have  done.  I  am  going  through 
all  of  these  vouchers  just  in  this  way,  so  that  there  will  be 
no  mistake  in  the  future." 

The  commissioners  now  ask  in  their  petition  that  the  wit- 
ness be  summoned  to  show  cause  why  he  should  not  be 
required  to  answer  the  interrogatories  whether  any  part  of 
the  sums  named  in  the  several  vouchers  was  paid  for  the 
purpose  of  influencing  legislation,  which  he  has  declined  to 
do  except  in  the  manner  stated. 

Subsequently,  interrogatories  were  propounded  to  Mr. 
Stanford,  inquiring  whether  any  portion  of  the  moneys  cov- 
ered by  the  several  vouchers  produced,  following  the  first 
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one,  was  paid  to  certain  parties,  who  were  named,  for  the 
purpose  of  using  the  same  in  connection  with  measures 
pending  in  the  legislature.  The  witness  declined  to  answer 
these  interrogatories,  and  the  commissioners  also  ask  in 
their  petition  that  he  be  summoned  to  show  cause  why  he 
should  not  be  required  to  answer  them. 

It  was  also  in  evidence  before  the  commission  that  in 
December,  1876,  the  legislature  of  California  was  in  session 
in  the  city  of  Sacramento,  and  that  it  was  the  custom  of  the 
railroad  company  to  be  represented  before  its  committees. 
The  commission  thereupon  inquired  as  follows: 

*'  The  Chairman.  How  many  representatiTes  did  you  have 
there?  Answer.  I  used  to  generally  go  there  and  spend  a 
good  deal  of  time  when  there  was  any  very  hostile  legisla- 
tion going  on  or  proposed.  I  was  up  there,  and  sometimes 
had  one  of  our  people,  and  sometimes  another, — sometimes 
one  lawyer,  and  sometimes  another.  The  Chavrmmt.  Please 
name  the  lawyers  who  were  in  the  habit  of  attending  the 
legislature  with  you.  A.  Unless  it  is  really  necessary,  I  do 
not  want  to  go  into  the  detail  of  anything  of  that  kind.  We 
often  employed  agents  in  a  confidential  character,  and  it 
was  not  advisable  that  others  should  know  that  they  were 
in  our  service.  I  do  not  want  to  answer  unless  I  am  com- 
pelled to  answer.  I  want  to  give  you  all  the  information 
that  it  is  in  our  power,  by  which  you  may  understand  under 
what  obligations  we  are  to  the  government.  If  we  have 
wrongfully  disposed  of  any  of  the  assets  of  the  Central  Pacific 
Company  that  could  possibly  affect  its  relation  with  the 
government,  I  want  you  to  know  it;  but  where  it  is  a  matter 
merely  between  myself  and  my  stockholders  and  directors, 
and  it  cannot  make  any  difference  in  our  relations  to  the 
government,  or  what  tiie  government  may  want  to  claim 
because  of  the  lack  of  proper  vouchers  upon  which  to  base 
their  five  or  twenty-five  per  cent.,  I  do  not  want  to  do  it.  I 
cannot  conceive  that  the  questions  you  are  asking  me  can 
possibly  affect  our  account  with  the  government  as  long  as 
we  are  willing  to  pay.  If  you  are  not  satisfied  with  these 
vouchers,  we  say  to  you,  say  so,  and  we  wiU  account  for 
them  as  money  on  hand." 
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To  the  question,  subsequently  repeated,  the  witness 
declined  to  answer,  and  the  commissioners  pray  in  their 
petition  that  the  witness  also  be  required,  by  order  of  the 
court,  to  show  cause  why  he  shall  not  be  required  to  answer 
this  interrogatory.  Upon  the  filing  of  the  petition,  which 
was  signed  and  verified  by  the  oath  of  the  commissioners, 
an  order  was  entered,  as  prayed,  that  the  witness  show  cause 
before  the  court,  on  the  day  designated,  why  he  should  not 
be  required  to  appear  before  them  and  answer  the  interrog- 
atories propounded. 

The  witness  appeared  in  response  to  the  order,  and  filed 
his  answer  to  the  petition,  in  which  he  gives,  at  some  length, 
the  history  of  the  construction  of  the  road  of  the  company, 
and  of  the  difiSculties  its  projectors  had  to  encounter,  and 
mentions  the  aid  in  bonds  and  lands  received  from  the  gov- 
ernment, and  the  annual  reports  made  to  the  secretary  of 
the  treasury  of  its  condition  and  management.  He  states 
that  since  its  organization  in  June,  1861,  he  has  been  its 
president,  and,  after  describing  the  manner  of  doing  busi- 
ness, adds: 

"In  this  way  I  have  taken  part  in  transacting  the  business 
of  the  company  for  a  period  now  extending  over  twenty-five 
(25)  years,  and  in  point  of  value  aggregating  upwards  of 
four  hundred  millions  of  dollars.  As  the  business  took 
place  I  was  cognizant  of  it;  but,  owing  to  its  multiplicity, 
and  the  pressure  of  matters  more  important  than  mere 
detail,  as  well  as  the  lapse  of  time,  I  am  now  no  longer  able 
to  recall  many  of  the  matters  with  which  I  was  personally 
so  familiar.'* 

He  also  states  that  by  the  decision  of  the  supreme  court, 
the  relation  between  the  United  States  and  the  railroad 
company  is  that  of  creditor  and  debtor,  and  that  the  rights  of 
both  are  those  springing  from  that  relation;  that  the  exami- 
nation made  by  the  commission  has  not  only  extended  to 
the  affairs  of  the  Central  Pacific  Bailroad  Company,  but 
has  extended  to  a  searching  investigation  of  the  affairs  of 
all  the  consolidated  and  allied  companies  connected  with 
that  corporation;  and  that  their  affairs  have  been  examined 
into,  not  only  by  the  experts  of  the  commission,  but  the 
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oommiMioners  themseWeB,  and  their  buBineas  relations  have 
been  exposed  to  the  pnblio  and  the  prying  curiosity  of  rival 
business  competitors;  and  that  the  commiBsion  insists  upon 
investigating  matters  with  which  the  government  has  and 
can  have  no  possible  concern;  that  the  disposition  the  com- 
pany may  have  made  of  such  portion  of  its  assets  or  earn- 
ings as  the  government  has  not,  and  never  had,  any  interest 
in,  is  of  this  character;  and  yet  the  commission  insists  upon 
answers  to  questions  respecting  such  disposition  which  can 
have  no  possible  effect  upon  the  relations  between  the  com- 
pany and  the  government,  and  can  only  tend  to  cast  sus- 
picion upon  parties  whose  names  may  be  mentioned;  and 
as  the  subjects  in  respect  to  which  these  questions  are 
propounded  are  of  an  exclusively  private  character,  in  no 
way  affecting  the  interests  of  the  government,  neither  the 
company  nor  its  offieers  feel  called  upon  to  answer. 

The  respondent  also  makes  the  extraordinary  statranent 
that  he  is  constrained  to  this  course  ''as  the  gentiemen  of  the 
commission  have  distinctiy  and  repeatedly  avowed,  in  the 
course  of  their  examination,  that  they  do  not  regard  thrai- 
selves  bound  in  such  examination  by  the  ordinary  roles  of 
evidence;  that  they  would  receive  hearsay  and  ex  parte 
statements,  surmises,  suspicions,  i^d  all  character  of  informa- 
tion that  might  be  called  to  their  attention;"  and  that,  dur- 
ing the  course  of  his  examination,  it  had  more  than  once 
transpired  that  he  was  examined  upon  charges  made  in 
pleadings  and  proceedings  Instituted  against  the  company 
based  upon  suspicion  and  surmises,  and  in  many  cases  with- 
out actaal  foundation;  that  questions  had  been  propounded, 
and  a  line  of  examination  pursued  manifestly  prompted  by 
disaffected  and  hostile  parties,  whose  aim  was  more  the 
pursuit  of  personal  enmity  of  a  private  character  than  the 
interests  of  the  public  at  large  or  the  ends  of  justice;  that 
to  answer  any  of  the  objectionable  questions  would  necessa- 
rily give  rise  to  the  implication  that  all  persons  whose  names 
may  be  mentioned  in  the  questions  to  which  answers  are 
declined,  are  guilty  of  the  acts  of  commission  which  is 
implied  in  the  bare  asking  of  the  questions;  that  in  his 
testimony  he  had  said  in  substance,  and  now  repeats  it, 
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that  he  never  corrupted,  or  attempted  to  corrupt,  any  mem- 
ber of  the  legislature,  or  any  member  of  congress,  or  any 
public  official,  and  never  authorized  any  agent  to  do  so; 
that  all  the  claims  covered  by  the  vouchers  referred  to  have . 
received,  not  only  the  approval  of  the  board  of  directors  of 
the  Central  Pacific  Bailroad  Company,  but  likewise  the 
approval  of  the  stockholders  of  that  company;  that  all  par- 
ties who  could  in  anywise  legally  or  equitably  be  affected 
by  the  disbursements  embraced  in  them,  were  fully  satisfied 
therewith,  and  have  ratified  and  approved  of  the  same. 

And  in  addition,  the  respondent  states  that  in  the  conduct 
and  management  of  a  business  of  the  magnitude  of  the 
Central  Pacific  Bailroad  Company,  and  the  various  corpor- 
ations consolidated  and  allied  therewith,  it  is  impossible 
not  from  time  to  time  to  have  to  do  business  involving  dis- 
bursements which  every  dictate  of  business  prudence  will 
not  admit  of  being  made  public;  that  arrangements  of  a 
private  character,  names  of  parties  not  publicly  known,  and 
the  disclosures  of  which  could  only  result  in  defeating  the 
ends  in  view,  and  exposing  the  persons  so  named  to  sus- 
picion and  obloquy,  would  forbid  making  the  same  public, 
either  upon  the  archives  of  the  company,  or  before  a  public 
commission;  that  this  course  of  policy  is  not  only  sanctioned 
by  ordinary  experience  in  business  lif^,  but  the  government 
of  the  United  States  and  the  government  of  the  state  of 
California,  as  well  as  the  government  of  the  city  and  county 
of  San  Francisco,  severally,  allow  to  their  chief  magistrates 
money,  the  investment  of  which  is  committed  exclusively  to 
their  judgment  and  discretion,  and  for  which  detailed  vouch- 
ers are  never  required. 

The  respondent  further  adds  that  the  commission  deemed 
it  its  duty  to  propound  questions  involving  criminality  on 
his  part,  and  on  the  part  of  the  persons  whose  names  were 
mentioned  in  such  questions,  answers  to  which,  for  the 
reasons  stated,  he  has  felt  constrained  to  decline  to  make; 
that,  acting  not  only  on  his  own  behalf,  but  on  behalf  of 
those  whose  interests  as  stockholders  of  the  Central  Pacific 
Bailroad  Company  are  committed  to  his  charge,  he  feels 
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boand  to  decline  to  answer  them  unless  by  the  court  he  is 
otherwise  directed. 

The  purport  of  the  answer  of  the  respondent  is  that  the 
goyemment  has  no  legal  interests  in  the  matters  in  rdation 
to  which  the  interrogatories  are  propounded;  that  he  has 
answered  the  interrogatories,  so  far  as  it  was  in  his  power 
to  do  so,  not  having  any  recollection  of  the  items  for  which 
the  vouchers  were  made  up,  at  this  distant  day  from  the 
transactions  to  which  they  relate;  and  that  he  is  shielded 
by  the  constitution  from  answering  questions  implying 
criminality  in  his  conduct,  and  calculated  to  cast  aspersions 
upon  others. 

The  district  attorney  of  the  United  States,  acting  for  the 
commissioners,  moves  for  a  peremptory  order  upon  the 
witness  to  compel  him  to  answer  the  interrogatories,  not- 
withstanding his  answer  to  the  order  to  show  cause. 

Field,  Circuit  Justice,  after  filing  the  above  statement  of 
facts,  delivered  the  opinion  of  the  court,  as  follows: 

The  motion  for  a  peremptory  order  upon  the  witness  to 
answer  the  interrogatories  propounded  by  the  railway  com- 
mission, has  been  fully  argued;  and  everything  which  could 
be  said  in  its  favor  has  been  ably  presented  by  the  United 
States  attorney.  In  resisting  the  motion,  counsel  of  the 
respondent  have  not  confined  themselves  to  a  discussion  of 
the  propriety  and  necessity  of  the  interrogatories,  and  the 
sufficiency  of  the  answers  given  by  him;  but  they  have 
assailed  the  validity  of  the  act  creating  the  commission,  so 
far  as  it  authorizes  an  examination  into  the  private  affairs 
of  the  directors,  officers  and  employes  of  the  Central  Pacific 
Bailroad  Company,  and  confers  the  right  to  invoke  the 
power  of  the  federal  courts  in  aid  of  the  general  investiga- 
tion directed.  Impressed  with  the  gravity  of  the  questions 
presented,  we  have  given  to  them  all  the  consideration  in 
our  power. 

The  Pacific  Bailway  Commission,  created  under  the  act 
of  congress  of  March  3,  1887,  is  not  a  judicial  body;  it 
possesses  no  judicial  powers;  it  can  determine  no  rights 
of  the  government,  or  of  the  companies  whose  affiiirs  it 
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inyestigates.  Those  rights  will  remain  the  subject  of 
judicial  inquiry  and  determination  as  fully  as  though  the 
commission  had  never  been  created;  and  in  such  inquiry 
its  report  to  the  President  of  its  action  will  not  be  eyen 
admissible  as  evidence  of  any  of  the  matters  inyestigated. 
It  is  a  mere  board  of  inquiry,  directed  to  obtain  information 
upon  certain  matters,  and  report  the  result  of  its  investi- 
tions  to  the  President,  who  is  to  lay  the  same  before  con- 
gress. In  the  progress  of  its  inyestigations,  and  in  the 
furtherance  of  them,  it  is  in  terms  authorized  to  invoke  the 
aid  of  the  courts  of  the  United  States  in  requiring  the 
attendance  and  testimony  of  witnesses,  and  the  production 
of  books,  papers  and  documents.  And  the  act  provides 
that  the  circuit  or  district  court  of  the  United  States  within 
the  jurisdiction  of  which  the  inquiry  of  the  commission  is 
had,  in  case  of  contumacy  or  refusal  of  any  person  to  obey 
a  subpoena  to  him  may  issae  an  order  requiring  such  per- 
son to  appear  before  the  commissioners,  and  produce  books 
and  papers,  and  give  evidence  touching  the  matters  in 
question. 

The  investigation  directed  is  to  be  distinguished  from  the 
inquiries  authorized  upon  taking  the  census.  The  con- 
stitution provides  for  an  enumeration  of  the  inhabitants 
of  the  states  at  regular  periods,  in  order  to  furnish  a  basis 
for  the  apportionment  of  representatives,  and  in  connection 
with  the  ascertainment  of  the  number  of  inhabitants,  the 
act  of  congress  provides  for  certain  inquiries  as  to  their  age, 
birth,  marriage,  occupation,  and  respecting  some  other 
matters  of  general  interest,  and  for  a  refusal  of  any  one  to 
answer  them,  a  small  penalty  is  imposed.  (Bev.  Stats., 
sec.  2171.)  There  is  no  attempt  in  such  inquiries  to  pry 
into  the  private  afiairs  and  papers  of  any  one,  nor  are  the 
courts  called  upon  to  enforce  answers  to  them.  Similar 
inquiries  usually  accompany  the  taking  of  a  census  of  every 
country,  and  are  not  deemed  to  encroach  upon  the  rights 
of  the.  citizen.  And  in  addition  to  the  inquiries  usually 
accompanying  the  taking  of  a  census,  there  is  no  doubt 
that  congress  may  authorize  a  commission  to  obtain  infer- 
mation  upon  any  subject  which,  in  its  judgment,  it  may 
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be  important  to  possess.  It  may  inquire  into  the  extent  of 
the  productions  of  the  country  of  every  kind,  natural  and 
artificial,  and  seek  information  as  to  Uie  habits,  business 
and  even  amusements  of  the  people.  But  in  its  inquiries  it 
is  controlled  by  the  same  guards  against  the  inyasion  of 
private  rights  which  limit  the  investigations  of  private  par- 
ties into  similar  matters.  In  the  pursuit  of  knowledge,  it 
cannot  compel  the  production  of  the  private  books  and 
papers  of  the  citizen  for  its  inspection,  except  in  the  pro- 
gress of  judicial  proceedings,  or  in  suits  instituted  for  that 
purpose,  and  then  only  upon  the  ground  that  rights  of  others 
or  of  the  public,  which  the  government  is  bound  to  pro- 
tect, are  in  some  way  dependent  for  enforcement  upon  the 
evidence  those  books  and  papers  contain. 

Of  all  the  rights  of  the  citizen,  few  are  of  greater  import- 
ance or  more  essential  to  his  peace  and  happiness  than  the 
right  of  personal  security,  and  that  involves,  not  merely 
protection  of  his  person  from  assault,  but  exemption  of  his 
private  affairs,  books  and  papers  from  the  inspection  and 
scrutiny  of  others.  Without  the  enjoyment  of  this  right, 
all  other  rights  would  lose  half  their  value.  The  law  pro- 
vides for  the  compulsory  production,  in  the  progress  of 
judicial  proceedings,  or  by  direct  suit  for  that  purpose,  of 
such  documents  as  affect  the  interest  of  others,  and  also,  in 
certain  cases,  for  the  seizure  of  criminating  papers  neces- 
sary for  the  prosecution  of  offenders  against  public  justice, 
and  only  in  one  of  these  ways  can  they  be  obtained,  and 
their  contents  made  known,  against  the  will  of  the  owners. 
In  the  recent  case  of  Boyd  v.  Untied  States  (116  U.  8.  616), 
the  supreme  court  held  that  a  provision  of  a  law  of  con- 
gress, which  authorized  a  court  of  the  United  States  in 
revenue  cases,  on  motion  of  the  government  attorney,  to  re- 
quire the  defendant  or  claimant  to  produce  in  court  his  pri- 
vate books,  invoices,  and  papers,  or  that  the  aUegations  of 
the  attorney  respecting  them  should  be  taken  as  confessed, 
was  unconstitutional  and  void  as  applied  to  suite  for  penal- 
ties or  to  esteblish  a  forfeiture  of  the  party's  goods.  The 
court,  speaking  by  Mr.  Justice  Bradley,  said: 

Any  compulsory  discovery  by  extorting  the  party's  oath, 
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or  compelling  the  production  of  his  private  books  and 
papers,  to  coniict  him  of  crime  or  to  forfeit  his  property, 
is  contrary  to  the  principles  of  a  free  gorerment.  It  is 
abhorrent  to  the  instincts  of  an  Englishman;  it  is  abhorrent 
to  the  instincts  of  an  American.  It  may  suit  the  purpose  of 
despotic  power;  but  it  cannot  abide  the  pure  atmosphere  of 
political  liberty  and  personal  freedom." 

The  language  thus  used  had  reference,  it  is  true,  to  the 
compulsory  production  of  papers  as  a  foundation  for  crim- 
inal proceedings,  but  it  is  applicable  to  any  such  produc- 
tion of  the  private  books  and  papers  of  a  party  otherwise 
than  in  the  course  of  judicial  proceedings,  or  a  direct  suit 
for  that  purpose.  It  is  the  forcible  intrusion  into,  and  com- 
pulsory exposure  of,  one's  private  sSbits  and  papers,  without 
judicial  process,  or  in  the  course  of  judicial  proceedings, 
which  is  contrary  to  the  principles  of  a  free  government,  and 
is  abhorrent  to  ibe  instincts  of  Englishmen  and  Americans. 

In  his  opinion  in  the  celebrated  case  of  EnUck  v.  Carring' 
ion,  reported  at  length  in  19  Howell's  State  Trials,  1029, 
Lord  Oamden  said : 

"  Papers  are  the  owner's  goods  and  chattels;  they  are  his 
dearest  properly,  and  are  so  far  from  enduring  a  seizure 
that  they  will  hardly  bear  an  inspection;  and  though  the 
eye  cannot,  by  the  laws  of  England,  be  guilty  of  a  trespass, 
yet,  where  papers  are  removed  and  carried  away,  the  secret 
nature  of  those  goods  will  be  an  aggravation  of  the  trespass, 
and  demand  more  considerable  damages  in  that  respect. 
Where  is  the  written  law  that  gives  any  magistrate  such  a 
power?  I  can  safely  answer  there  is  none;  and  therefore  it 
is  too  much  for  us,  without  such  authority,  to  pronounce  a 
practice  legal  which  would  be  subversive  of  all  the  comforts 
of  society." 

Compulsory  process  to  produce  such  papers,  not  in  a 
judicial  proceeding,  but  before  a  commission  of  inquiry, 
is  as  subversive  of  ''all  the  comforts  of  society"  as  their 
seizure  under  the  general  warrant  condemned  in  that  case. 
The  principles  laid  down  in  the  opinion  of  Lord  Oamden, 
said  the  supreme  court  of  the  United  States,  '^  affect  the 
very  essence  of  constitutional  liberty  and  security.    They 
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reach  farther  than  the  concrete  form  of  the  case  then  before 
the  court  with  its  adventitioas  circumstances;  they  apply 
to  all  invasions  on  the  part  of  the  gOTernment,  and  its 
employes,  of  the  sanctity  of  man's  home  and  the  priyaoies 
of  life." 

In  KUboum  y.  Thompson  (103  U.  S.  168),  we  haye  a  de- 
cision of  the  supreme  court  of  the  United  States  that  neither 
house  of  congress  has  the  power  to  make  inquiries  into  the 
private  affairs  of  the  citizen;  that  is,  to  compel  exposure  of 
such  affairs.  That  case  was  this:  The  firm  of  Jay  Cooke  & 
Go.  were  debtors  of  the  United  States,  and  it  was  alleged 
that  they  were  interested  in  a  "real  estate  pool"  in  the  city 
of  Washington,  and  that  the  trustee  of  their  estate  and 
effects  had  made  a  settlement  of  their  interests  with  the 
associates  of  the  firm  to  the  disadyantage  and  loss  of  numer- 
ous creditors,  including  the  goyernment  of  the  United 
States.  The  house  of  representatiyes,  by  a  resolution  reoit- 
ing  these  facts,  authorized  the  speaker  to  appoint  a  commit- 
tee of  fiye  to  inquire  into  the  matter  and  history  of  said 
**  real  estate  pool,"  and  the  character  of  the  settlement,  with 
the  amount  of  the  property  inyolyed,  in  which  Jay  Cooke  & 
Co.  were  interested,  and  the  amount  paid,  or  to  be  paid,  in 
said  settlement,  with  power  to  send  for  persons  and  papers, 
and  report  to  the  house.  The  committee  was  appointed  and 
organized,  and  proceeded  to  make  the  inquiry  directed.  A 
subpoena  was  issued  to  one  Kilbourn,  commanding  him  to 
appear  before  the  committee  to  testify  and  be  examined 
touching  the  matters  to  be  inquired  into,  and  to  bring  with 
him  certain  designated  records,  papers  and  maps  relating 
to  the  inquiry.  Kilbourn  appeared  before  the  committee, 
and  was  asked  to  state  the  names  of  the  fiye  members  of  the 
real  estate  pool,  and  where  each  resided,  and  he  refused  to 
answer  the  question,  or  to  produce  the  books  which  had 
been  required.  The  committee  reported  the  matter  to  the 
house,  and  it  ordered  the  speaker  to  issue  his  warrant 
directed  to  the  sergeant-at-arms  to  arrest  Kilbourn,  and 
bring  him  before  the  bar  of  the  house  to  answer  why  he 
should  not  be  punished  for  contempt.  On  being  brought 
before  the  house,  Kilbonrn  persisted  in  his  refusal  to  answer 
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the  question,  and  to  produce  the  books  and  papers  required. 
He  was  thereupon  held  to  be  in  contempt,  and  oommitted 
to  the  custody  of  the  sergeant-at-arms  until  he  should  sig- 
nify his  willingness  to  appear  before  the  committee  ahd 
answer  the  question  and  obey  the  subpoena  dxt/ces  tecum;  and 
it  was  ordered  that  in  the  meantime  the  sergeant-at-arms 
should  cause  him  to  be  confined  in  the  common  jail  of  the 
District  of  Columbia.  He  was  accordingly  confined  in  that 
jail  for  forty-five  days,  when  he  was  released  on  habeas  cor- 
pus by  the  chief  justice  of  the  sui>reme  court  of  the  District 
of  Columbia.  Upon  his  release,  he  sued  the  speaker  of  the 
house,  the  members  of  the  committee  and  the  sergeant-at- 
arms  for  his  forcible  arrest  and  confinement.  The  defend- 
ants pleaded  the  facts  recited,  to  which  plea  the  plaintiff 
demurred.  The  demurrer  was  overruled,  and  judgment 
ordered  for  the  defendants.  On  a  writ  of  error  to  the 
supreme  court  the  judgment  was  affirmed  as  to  all  the 
defendants  except  the  sergeant-at-arms.  They,  being  mem- 
bers of  the  house,  were  held  to  be  protected  from  prosecu- 
tion for  their  action.  But,  as  to  Thompson,  the  judgment 
was  reversed,  and  the  cause  remanded  for  further  proceed- 
ings. In  the  supreme  court  the  questions  involved  received 
great  consideration;  and  it  was  held  that  the  subject-matter 
of  the  investigation  was  judicial,  and  not  legislative,  and 
that  there  was  no  power  in  congress,  or  in  either  house,  on 
the  allegation  that  an  insolvent  debtor  of  the  United  States 
was  interested  in  a  private  business  partnership,  to  investi- 
gate the  affairs  of  that  partnership,  and,  consequently,  no 
authority  to  compel  a  witness  to  testify  on  the  subject. 

'^  The  house  of  representatives,"  said  the  court,  '^  has  the 
sole  right  to  impeach  officers  of  the  government,  and  the 
senate  to  try  them.  Were  the  question  of  such  impeach- 
ment before  either  body  acting  in  its  appropriate  sphere  on 
that  subject,  we  see  no  reason  to  doubt  the  right  to  compel 
the  attendance  of  witnesses,  and  their  answer  to  proper 
questions,  in  the  same  manner  and  by  the  use  of  the  same 
means  that  courts  of  justice  can  in  like  cases.  Whether 
the  power  of  punishment  in  either  house,  by  fine  or  im- 
prisonment, goes  beyond  this  or  not,  we  are  sure  that  no 
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peroon  can  be  punislied  for  contamaoy  as  a  witnefls  before 
either  house,  unless  his  testimony  is  required  in  a  matter 
into  which  that  house  has  jurisdiction  to  inquire,  and  we 
fed  equaUy  sure  thai  neither  of  theae  bodies  poeeeaaee  the  general 
power  of  making  inquiry  into  the  privaie  chairs  of  the  oj^tsen." 
And  again:  '^If  the  investigation  which  the  committee  was 
directed  to  make  was  judicial  in  its  character,  and  could 
only  be  properly  and  successfully  made  by  a  court  of  jus- 
tice, and  if  it  related  to  a  matter  wherein  relief  or  address 
could  be  had  only  by  a  judicial  proceeding,  we  do  not,  after 
what  has  been  said,  deem  it  necessary  to  discuss  the  propo- 
sition that  the  power  attempted  to  be  exercised  was  one  con- 
fided by  the  constitution  to  the  judicial,  and  not  to  the  le^- 
islatiye,  department  of  the  goyemment.  We  think  it  equaUy 
dear  that  the  power  asserted  is  judicial^  amd  not  legidaiive.** 
And  again:  ''The  resolution  adopted  as  a  sequence  of  the 
preamble,  contains  no  hint  of  any  intention  of  final  action 
by  congress  on  the  subject.  In  all  the  argument  on  the 
case,  no  suggestion  has  been  made  of  what  the  house  of 
representatives  or  the  congress  could  hare  done  in  the  way 
of  remedying  the  wrong,  or  securing  the  creditors  of  Jay 
Gooke  &  Co.,  or  even  the  United  States.  Was  it  to 
be  simply  a  fruitless  investigation  into  the  personal  affiurs 
of  individuals?  J^  so,  the  house  of  representatives  had  no 
power  or  authority  in  the  maUer  more  than  any  other  equal 
number  of  gentlemen  interested  for  the  government  of  their  ooun- 
try.  By  fruitless,  we  mean  that  it  could  result  in  no  valid 
legislation  on  the  subject  to  which  the  inquiry  referred.*' 

When  the  case  went  back  to  the  supreme  court  of  the 
District  of  Columbia,  and  was  tried,  the  plaintiff  recoyered 
a  verdict  for  sixty  thousand  dollars  against  the  sergeant-at- 
arms.  A  new  trial  having  been  granted  for  excessiye  dam- 
ages, the  plaintiff  recovered  on  the  second  trial  a  verdict 
for  thirty-seven  thousand  five  hundred  dollars.  This  amount 
was  subsequently  reduced  to  twenty  thousand  dollars,  which 
was  paid  by  order  of  congress,  with  interest  and  costs  of 
suit.  (23  St.  at  Large,  467;  MacArthur  and  Mackey  Bep. 
416,432.) 

This  case  will  stand  for  all  time  as  a  bulwark  against  the 
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invasion  of  the  right  of  the  citizen  to  protection  in  his  pri- 
vate affairs  against  the  unlimited  scrutinj  of  investigation 
by  a  congressional  committee.  The  courts  are  open  to  the 
United  States  as  they  are  to  the  private  citizen,  and  both 
can  there  secure,  by  regular  proceedings,  ample  protection 
of  all  rights  and  interests  which  are  entitled  to  protection 
under  a  government  of  a  written  constitution  and  laws. 

The  act  of  congress  not  only  authorizes  a  searching  inves- 
tigation into  the  methods,  affairs  and  business  of  the  Oen- 
tral  Pacific  Bailroad  Oompany,  but  it  makes  it  the  duty  of 
the  railway  commission  to  inquire  into,  ascertain,  and  report 
whether  any  of  the  directors,  officers,  or  employes  of  that 
company  have  been,  or  are  now,  directly  or  indirectly,  • 
interested,  and  to  what  extent,  in  any  railroad,  steamship, 
telegraph,  express,  mining,  construction,  or  oiher  businesa 
company  or  corporation,  and  with  which  any  agreements, 
undertakings,  or  leases  have  been  made  or  entered  into. 
There  are  over  one  hundred  officers,  principal  and  minor, 
of  the  Central  Pacific  Bailroad  Oompany,  and  nearly  five 
thousand  employes.  It  ilt  not  unreasonable  to  suppose 
that  a  large  portion  of  these  have  some  interest,  as  stock- 
holders or  otherwise,  in  some  other  company  or  corporation 
with  which  the  railway  company  may  have  an  agreement  of 
some  kind,  and  it  would  be  difficult  to  state  the  extent  to 
which  the  explorations  of  the  commission  into  the  private 
affikirs  of  these  persons  may  not  go  if  the  mandate  of  the 
act  could  be  fully  carried  out.  But  in  accordance  with  the 
principles  declared  in  the  case  of  KUboum  v.  ThompBon^ 
and  the  equally  important  doctrines  announced  in  Boyd  v. 
U.  S.f  the  commission  is  limited  in  its  inquries  as  to  the 
interest  of  these  directors,  officers,  and  employes  in  any 
other  business,  company,  or  corporation  to  such  matters  as 
these  persons  may  choose  to  disclose.  They  cannot  be  com- 
pelled to  open  their  books,  and  expose  such  other  business 
to  the  inspection  and  examination  of  the  commission. 
They  were  not  prohibited  from  engaging  in  any  other  law- 
ful business  because  of  their  interest  in  and  connection 
with  the  Central  Pacific  Bailroad  Company,  and  that  other 
business  might  as  well  be  the  construction  and  management 


680  Ih  bb  PAcmo  Bailwat  Coxxibsiov.       [Cir.  Ct. 

Opudon  of  Ui6  Coni— Mr.  JutiM  FEeid.  [Ai^vl, 

of  other  railroadfl  as  the  planting  of  yinea,  or  the  raiaing  of 
fruit,  in  which  some  of  those  directors  and  officers  and  em- 
ployes have  been  in  fact  engaged*  And  they  are  entitled 
to  the  same  protection  and  exemption  from  inqoisitorial 
investigation  into  such  bosiness  as  any  other  citizen  engaged 
in  like  business. 

With  reference  to  the  vouchers  respecting  which  the 
principal  interrogatories  are  propounded,  and  to  which  we 
are  asked  to  compel  answers  from  the  witness,  it  is  con- 
ceded by  the  commission  on  this  motion  that  the  moneys 
covered  by  them  were  not  chained  against  the  United  States 
in  ascertaining  the  net  earnings  of  the  company.  If  such 
were  the  case,  it  is  difficult  to  see  what  interest  the  United 
States  can  have  in  the  disposition  of  those  moneys.  Be 
that  as  it  may,  the  federal  courts  cannot,  upon  that  conoes- 
sion,  aid  the  commission  in  ascertaining  how  the  moneys 
were  expended.  Those  courts  cannot  become  the  instru- 
ments of  the  commission  in  furthering  its  investigation. 
Their  power,  its  nature  and  extent,  is  defined  by  the  con- 
stitution. The  government  established  by  that  instrument 
is  one  of  delegated  powers,  supreme  in  its  prescribed  sphere, 
but  without  authority  beyond  it.  No  department  of  it  can 
exercise  any  powers  not  specifically  enumeitited  or  neces- 
sarily implied  in  those  enumerated.  Such  is  the  teaching 
of  all  of  our  great  jurists,  and  the  tenth  amendment  declares 
that ''  the  powers  not  delegated  to  the  United  States  by  the 
constitution,  nor  prohibited  by  it  to  the  states,  are  reserved 
to  the  states  respectively,  or  to  the  people.''  Any  legisla- 
tion of  congress  beyond  the  limits  of  the  powers  delegated 
is  an  ipvasion  of  the  rights  reserved  to  the  states  or  to  the 
people,  and  is  necessarily  void.  The  first  section  of  the 
third  article  of  the  constitution  declares  that  *'  the  judicial 
power  of  the  United  States  shall  be  vested  in  one  supreme 
court,  and  such  inferior  courts  as  congress  may,  from  time 
to  time,  ordain  and  establish."  The  second  section  of  the 
same  article  declares  that  "the  judicial  power  shall  extend 
to  all  cases,  in  law  and  equity,  arising  under  this  constitu- 
tion, the  laws  of  the  United  States,  and  treaties  i^ade,  or 
which  shall  be  made  under  their  authority;  to  all  cases 
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affecting  ambassadors,  other  public  ministers,  and  consuls^; 
to  all  cases  of  admiralty  and  maritime  jurisdiction;,  to  con- 
troversies to  which  the  United  States  shall  be  a  party;  to 
controversies  between  two  or  more  states;  between  a  state 
and  citizens  of  another  state;  between  citizens  of  different 
states;  between  citizens  of  the  same  state  claiming  lands 
tmder  grants  of  different  states;  and  between  a  state,  or  the 
citizens  thereof,  and  foreign  states,  citizens  or  subjects." 

This  section  was  modified  by  the  eleventh  amendment, 
declaring  that  '"the  judicial  power  shall  not  be  construed  to 
extend  to  any  suit,  in  law  or  equity,  commenced  or  prose- 
cuted against  one  of  the  United  States  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  foreign  state."  As  thus 
modified,  the  section  states  all  the  cases  and  controversies  in 
which  the  judicial  power  of  the  United  States  can  be  exer- 
cised, except  those  arising  on  a  petition  for  a  writ  of  habeas 
corpus,  which  is  regarded  as  a  suit  for  one's  personal  free- 
dom.^ The  judicial  power  of  the  Unii^ed  States  is  therefore 
vested  in  the  courts,  and  can  only  be  exercised  by  them  in 
the  cases  and  controversies  enumerated,  and  in  petitions  for 
writs  of  ?iabea8  corpus.  In  no  other  proceedings  can  that 
power  be  invoked,  and  it  is  not  competent  for  congress  to 
requii^e  its  exercise  in  any  other  way.  Any  act  providing 
for  such  exercise  would  be  a  direct  invasion  of  the  rights 
reserved  to  the  states  or  to  the  people;  and  it  would  be  the 
duty  of  the'  court  to  declare  it  null  and  void.  Story  says, 
in  his  Oommentaries  on  the  Oonstitution,  that  "the  func- 
tions of  the  judges  of  the  courts  of  the  United  States  are 
strictly  and  exclusively  judicial.  They  cannot,  therefore, 
be  called  upon  to  advise  the  President  in  any  executive 
measures,  or  to  give  extrajudicial  interpretations  of  law,  or 
to  act  as  commissioners  in  cases  of  pensions  or  other  like 
proceedings."    (Section  1777.) 

The  judicial  article  of  the  constitution  mentions  cases 


*NoTX  BT  THB  CouBT.— Probably  the  supposed  exception  stated  is  not 
really  one;  and  that  cases  arising  on  a  petition  for  a  writ  of  habeas  carpus  are 
indnded  in  those  mentioned  in  the  judiciary  article.  See  U,  8.  v.  Louisiana, 
(123  XT.  S.  35),  decided  by  the  supreme]  court  since  this  opinion  was  de- 
livered. 
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and  oontroTenies.  The  term  "controyersies,"  if  distin- 
guishable at  all  from  '*  cases,"  is  so  in  that  it  is  less  compre- 
hensiye  than  the  latter,  and  inolndes  only  suits  of  a  civil 
nature.  (ChiBholm  ▼.  Georgia,  2  Dall.  431,.  432;  1  Tuck.  BL 
Comm.  App.  420,  421.)  By  cases  and  controversies  are 
intended  the  claims  of  litigants  brought  before  the  courts 
for  determination  by  such  regular  proceedings  as  are  estab- 
lished by  law  or  custom  for  the  protection  or  enforcement 
of  rights,  or  the  prevention,  redress,  or  punishment  of 
wrongs.  Whenever  the  claim  of  a  party  under  the  consti- 
tution, laws,  or  treaties  of  the  United  States  takes  such  a 
form  that  the  judicial  power  is  capable  of  acting  upon  it, 
then  it  has  become  a  case.  The  term  implies  the  existence 
of  present  or  possible  adverse  parties  whose  contentions 
are  submitted  to  the  court  for  adjudicatioii. 

In  Oabom  v.  D.  8,  (9  Wheat.  819),  the  supreme  court, 
speaking  by  Chief  Justice  Marshall,  after  quoting  the  third 
article  of  the  constitution  declaring  the  extent  of  the  judi- 
cial power  of  the  United  States,  said: 

"  This  clause  enables  the  judicial  department  to  receive 
jurisdiction  to  the  full  extent  of  the  constitution,  laws,  and 
treaties  of  the  United  States,  when  any  question  respecting 
them  shall  assume  such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.  That  potoer  ie  capable  of  acting  ordy 
when  the  avbject  is  submitted  ioithy  a  party  who  asserts  his 
rights  in  the  form  prescribed  by  law.  It  then  becomes  a  case, 
and  the  constitution  declares  that  the  judicial  power  shall 
extend  to  all  cases  arising  under  the  constitution,  laws  and 
treaties  of  the  United  States." 

In  his  Oommentaries  on  the  Gonstitution,  Mr.  Justice  Story 
says: 

"It  is  clear  that  the  judicial  department  is  authorized  to 
exercise  jurisdiction  to  the  full  extent  of  the  constitution, 
laws,  and  treaties  of  the  Qnited  States,  whenever  any  ques- 
tion respecting  them  shall  assume  such  a  form  that  the 
judicial  power  is  capable  of  acting  upon  it.  When  it  has 
assumed  such  a  form,  it  then  becomes  a  case;  and  then,  and  not 
tin  then,  thejvduAal  power  attaches  to  it.     A  case,  then,  in  the 
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sense  of  this  clause  of  the  oonstitntioiiy  arises  when  some 
subject  touching  the  constitution,  laws,  or  treaties  of  the 
United  States  is  submitted  to  the  courts  by  a  party  who 
asserts  his  rights  in  the  form  prescribed  by  law." 

And  Mr.  Justice  Story  refers  in  a  note  to  the  speech  of 
Marshall  on  the  case  of  Bobbins,  in  the  house  of  represen- 
tatives, before  he  became  chief  justice,  which  contains  a 
clear  statement  of  the  conditions  upon  which  the  judicial 
power  of  the  United  States  can  be  exercised.  His  language 
was: 

''By  extending  the  judicial  power  to  all  cases  in  law  and 
equity,  the  constitution  has  never  been  understood  to  confer 
on  that  department  any  political  power  whatever.  To  come 
within  this  description,  a  question  must  assume  a  legal  form 
for  forensic  litigation  and  judicial  decision.  There  must  be 
parties  to  come  into  court,  who  can  be  reached  by  its  pro- 
cess, and  bound  by  its  power;  whose  rights  admit  of  ulti- 
mate decision  by  a  tribunal  to  which  they  are  bound  to 
submit." 

The  proceedings  to  obtain  testimony  upon  letters  roga- 
tory to  be  used  in  the  courts  of  foreign  countries  is  not,  as 
suggested  by  counsel,  an  exception  to  this  doctrine.  There 
are  certain  powers  inherent  in  all  courts.  The  power  to  pre- 
serve order  in  their  proceedings,  and  to  punish  for  contempt 
of  their  authority,  are  instances  of  this  kind.  And  by 
jurists  and  text  writers  the  power  of  the  courts  of  record  of 
one  coimtry,  as  a  matter  of  comity,  to  furnish  assistance,  so 
far  as  is  consistent  with  their  own  jurisdiction,  to  the  courts  of 
another  country,  by  taking  the  testimony  of  witnesses  to  be 
used  in  the  foreign  country,  or  by  ordering  it  to  be  taken 
before  a  magistrate  or  commissioner,  has  also  been  classed 
among  their  inherent  powers.  "  For  by  the  law  of  nations,'* 
says  Greenleaf,  "courts  of  justice  of  different  countries  are 
bound  mutually  to  aid  and  assist  each  other,  for  the  further- 
ance of  justice;  and  hence,  when  the  testimony  of  a  foreign 
witness  is  necessary,  the  court  before  which  the  action  is 
pending  may  send  to  the  court  within  whose  jurisdiction 
the  witness  resides  a  writ,  either  patent  or  close,  usually 
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termed  a  letter  rogatory,  or  a  oommission  sub  mtdiUB  vicissi" 
tudinia  obtentu  ac  injuria  subddium  from  those  words  con- 
tained in  it.  By  this  instmment  the  ooart  abroad  is  in- 
formed of  the  pendency  of  the  cause,  and  the  names  of  the 
foreign  witnesses,  and  is  requested  to  cause  their  deposi- 
tions to  be  taken  in  due  course  of  law,  for  the  furtherance 
of  justice,  vnihan  offer  on  the  part  of  the  tribunal  making  the 
request  to  do  the  like  for  the  other  in  a  HinHar  case."  (Treatise 
on  Evidence,  vol.  1,  sec.  320.)  The  comity  in  behalf  of 
which  this  power  is  exercised  cannot,  of  course,  be  invoked 
by  any  mere  investigating  commission.  And  it  W9uld  seem 
that,  by  act  of  congress,  the  power  of  the  federal  courts  in 
this  respect  has  been  restricted  to  cases  in  which  a  foreign 
government  is  a  party  or  has  an  interest.  (Bev.  St.,  sec. 
4071.)* 

The  act  of  congress  creating  the  railway  commission  in 
terms  provides,  as  already  stated,  that  it  may  invoke  the 
aid  of  any  circuit  or  district  court  to  require  the  attendance 
of  witnesses,  and  the  production  of  books,  papers  and  docu- 

*  NoTB  BT  THS  CSonBT.— Nor  is  there  anything  in  the  jurisdiction  exercised 
by  the  United  States  courts  over  proceedings  of  grand  juries,  or  in  aid  of  their 
deliberations,  or  in  aid  of  proceedings  to  perpetuate  testimony,  which  mili- 
tates against  the  view  taken  in  the  opinion.  The  judicial  power  of  the  courts 
of  the  United  States  extending  to  the  cases  and  controversies  enumerated  in 
the  constitution,  their  jurisdiction  necessarily  covers  all  proceedings  taken 
from  the  formal  commencement  of  such  cases  and  controversies  to  the  execu- 
tion of  the  judgments  rendered  therein.  A  certain  class  of  offend^s  can  only 
be  prosecuted  in  the  federal  courts  through  the  indictment  or  presentment  of 
a  grand  jury.  (Article  5  of  Amendments.)  Over,  therefore,  the  proceedings 
of  such  bodies  those  courts  can  exercise  jurisdiction,  and  in  aid  of  their 
deliberations  can  issue  process,  and  compel  the  attendance  of  witnesses,  and 
require  them  to  answer  any  proper  questions  propounded  to  them,  and  in  case 
of  refasal  may  punish  them  as  for  a  contempt. 

Proceedings  to  perpetuate  testimony,  where  litigation  is  expected  or 
apprehended,  are  within  the  ordinary  jurisdiction  of  courts  of  equity,  and 
come  under  the  designation  of  "  cases  in  equity  "  in  the  constitation.  The 
nature  and  requisites  of  a  bill  filed  for  that  purpose  are  fully  described  in 
Story's  Equity  Pleadings,  chapter  YII .  It  must  state  the  subject  in  relation  to 
which  the  plaintiff  desires  to  preserve  testimony,  in  what  way  he  is  inter- 
ested in  that  subject,  the  names  of  the  contemplated  or  apprehended  liti 
gants  who  are  to  be  made  defendants,  and  the  interests  they  have  in  the  subject, 
or  claim  to  have;  and  a  subpoena  must  be  issued  thereon  and  served  as  in  other 
\  in  equity. 
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ments  relating  to  the  subject  of  inquiry;  and  empowers  the 
court,  in  case  of  contumacy  or  refusal  of  persons  to  obey 
subpoenas  to  them,  to  issue  orders  requiring  them  to  appear 
before  the  commissioners,  or  either  of  them,  and  produce 
the  books  and  papers  ordered,  and  give  evidence  touching 
the  matters  in  question,  and  to  punish  disobedience  to  its 
orders,  and  does  not  appear  to  leave  any  discretion  in  the 
matter  with  the  court.  It  would  seem  as  though  congress 
intended  that  the  court  should  make  the  orders  sought  upon 
the  mere  request  of  the  commissioners,  without  regard  to  the 
nature  of  the  inquiry.  It  is  difficult  to  believe  that  it  could 
have  intended  that  the  court  should  thus  be  the  mere  execu- 
tor of  the  commissioners'  will.  And  yet,  if  the  commissioners 
are  not  bound,  as  they  have  asserted,  by  any  rules  of  evidence 
in  their  investigations,  and  may  receive  hearsay,  ex  parte 
statements,  and  information  of  every  character  that  may  be 
brought  to  their  attention,  and  the  court  is  to  aid  them  in 
this  manner  of  investigation,  there  can  be  no  room  for 
the  exercise  of  judgment  as  to  the  propriety  of  the  ques- 
tions asked,  and  the  court  is  left  merely  to  direct  that  the 
pleasure  of  the  commissioners  in  the  line  of  their  inquiries 
be  carried  out.  But  if  it  was  expected  that  the  court,  when 
its  aid  is  invoked,  should  examine  the  subject  of  the  in- 
quiries to  see  their  character,  so  as  to  be  able  to  determine 
the  propriety  and  pertinency  of  the  questions,  and  the 
propriety  and  necessity  of  producing  the  books,  papers  and 
documents  asked  for  before  the  commission,  then  it  would 
be  called  upon  to  exercise  advisory  functions  in  an  admin- 
istrative or  political  proceeding,  or  to  exercise  judicial  power. 
If  the  former,  they  cannot  be  invested  in  the  court;  if  the 
latter,  the  power  can  only  be  exercised  in  the  cases  or  con- 
troversies enumerated  in  the  constitution,  or  in  cases  of 
habeas  corpvjB. 

The  provision  of  the  act  authorizing  the  courts  to  aid  in 
the  investigation  in  the  manner  indicated  must,  therefore, 
be  adjudged  void.  The  federal  courts,  under  the  constitu- 
tion, cannot  be  made  the  aids  to  any  investigation  by  a 
commission  or  a  committee  into  the  affairs  of  any  one.  If 
rights  are  to  be  protected  or  wrongs  redressed  by  any 
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inyeBiigation,  it  must  be  oonduoted  by  regnlar  proceedings 
in  the  courts  of  justice  in  cases  authorized  by  the  constitu- 
tion. 

The  inability  of  the  courts  of  the  United  States  to  exercise 
power  in  any  other  than  regular  judicial  proceedings,  was 
decided  in  Hayburris  case  as  early  asl  792.  (2  Dall.  409. ) 
In  March  of  that  year,  congress  passed  an  act  providing 
that  invalid  officers,  soldiers  and  seamen  of  the  revolution 
should  be  entitled  to  certain  pensions  proportionate  to  the 
extent  of  their  disability,  and  devolved  upon  the  circuit 
court  of  the  United  States  of  the  district  where  the  invalids 
resided,  the  duty  of  examining  the  proofs  presented  of  the 
nature  and  extent  of  the  disability,  and  of  determining  what 
amount  of  their  monthly  pay  would  be  equivalent  to  the  dis- 
ability ascertained,  and  to  certify  the  same  to  the  secretary 
of  war,  who  was  to  place  the  names  of  the  applicants 
returned  on  the  pension  list  of  the  United  States,  in  con- 
formity thereto,  unless  where  he  had  cause  to  suspect 
imposition  or  mistake,  in  which  case  he  was  authorized  to 
withhold  the  name  of  the  applicant  from  the  list,  and  report 
the  same  to  congress  at  its  next  session.  (1  Stats,  at  Large, 
244,  sees.  2,  4.)  Every  circuit  judge,  except  one,  who 
did  not  have  the  question  before  him,  was  of  opinion 
that  the  law  was  unconstitutional  and  void.  From  a  state- 
ment of  Mr.  Justice  Curtis,  in  a  note  appended  to  the  report 
of  the  case,  it  would  seem  that  the  judges  were  of  opinion 
that  the  power  devolved  upon  them  by  the  act  was  not 
judicial  in  the  sense  of  the  constitution,  and,  if  judicial, 
that  their  decisions  could  not  be  subject  to  the  revision  of 
the  secretary  of  war,  or  of  the  congress  of  the  United  States. 
Plainly,  the  power  exercised  by  them  in  determining  the 
extent  to  which  the  invalids  were  entitled  to  the  pensions 
provided  upon  the  proof  produced  was  in  its  nature  judicial, 
for  it  required  examination  of  evidence  and  judgment  there- 
on; but  it  was  not  judicial  in  the  sense  of  the  constitution, 
under  which  judicial  power  can  be  exercised  only  in  the 
cases  enumerated  in  that  instrument.  The  judges  forwarded 
their  conclusions  to  President  Washington,  and  the  act  was 
subsequently  repealed. 
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A  suit  being  afterwards  brought  against  one  Yale  Todd  to 
recover  back  the  amount  of  a  pension  paid  to  him,  the  ques- 
tion of  the  validity  of  the  act  came  before  the  supreme  court, 
and  judgment  was  rendered  in  favor  of  the  United  States  for 
the  money.  This  case  will  be  found  stated  at  length  by  Ghie^ 
Justice  Taney  in  a  note  to  the  report  of  United  Staiea  v.  Fer' 
reira,  13  How.  52.  ''This  decision/'  said  that  great  chief 
justice,  ''has  ever  since  been  regarded  as  constitutional  law, 
and  followed  by  every  department  of  the  government,  by  the 
legislative  and  executive  branches,  as  well  as  the  judiciary.' 
(Gordon  Y.  U.  S.,  117  U.  S.  697,  703.) 

The  conclusion  we  have  thus  reached  disposes  of  the 
petition  of  the  railway  commissioners,  and  renders  it  un- 
necessary to  consider  whether  the  interrogatories  propounded 
were  proper  in  themselves,  or  were  sufficiently  met  by  the 
answers  given  by  Mr.  Stanford,  or  whether  any  of  them 
were  open  to  objection  for  the  assumptions  they  made,  or 
the  imputations  they  implied.  It  is  enough  that  the  federal 
courts  cannot  be  made  the  instruments  to  aid  the  commis- 
sioners in  their  investigations.  It  also  renders  it  unneces- 
sary to  make  any  comment  upon  the  extraordinary  position 
taken  by  them  according  to  the  statement  of  the  respondent, 
to  which  we  have  referred,  that  they  did  not  regard  them- 
selves bound  in  their  examination  by  the  ordinary  rules  of 
evidence,  but  would  receive  hearsay  and  ex  parte  statements, 
surmises  and  information  of  every  character  that  might  be 
called  to  their  attention.  It  cannot  be  that  the  courts  of  the 
United  States  can  be  used  in  furtherance  of  investigations 
in  which  all  rules  of  evidence  may  be  thus  disregarded. 

The  motion  of  the  district  attorney  for  a  peremptory  order 
upon  the  witness  to  answer  the  interrogatories  as  set  forth  in 
the  petition  of  the  railway  commission  is  therefore  denied, 
and  the  order  to  show  cause  is  discharged. 

Sawteb,  Circuit  Judge,  concurring.  I  fully  concur  in  the 
reasoning  of  the  circuit  justice,  and  the  conclusions  reached; 
but  I  deem  it  proper  to  present  some  further  views  in  sup- 
port of  our  decision. 

It  is  necessary  to  understand  the  exact  legal  relation  of 
the  Central  Pacific  Bailroad  Company  to  the  United  States, 
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in  order  to,  correctly,  appreciate  the  constitntional  powers 
of  congress,  and  of  the  commission  acting  under  its  author- 
ity, oyer  it.  The  Oentral  Pacific  Bailroad  Company  is  a 
private  corporation,  created,  and  existing  under  the  laws  of 
the  state  of  California.  It  derived  none  of  its  corporate 
faculties,  or  franchises,  from  the  United  States.  It  is  in  no 
way  subject  to  the  control,  or  laws,  of  the  United  States, 
ezOept  so  far  as  it  is  subject  to  regulation,  as  an  instrument 
of  foreign,  or  interstate  commerce,  or  their  authority  to 
establish  post-roads,  or  their  war  powers,  in  pursuance  of 
the  constitutional  provisions  on  the  subject,  or  such  regu- 
lation, as  is  authorized  by  the  terms  of  the  contract  found 
in  the  acts  of  congress  of  1862  and  1864,  accepted  by  the 
railroad  company  as  a  contract.  The  Central  Pacific  Bailroad 
Company  is,  simply,  an  artificial  person,  created  with  certain 
faculties  by  the  state  of  California,  and,  it  stands  in  relation 
to  the  United  States,  within  the  scope  of  its  faculties,  in 
precisely  the  same  situation,  as  a  natural  person  under  like 
circumstances.  The  United  States  have  no  more,  and  no 
less,  power  over  it,  than  they  would  have  over  a  natural 
person  in  the  same  situation.  The  contract  might  as  well 
have  been  made  with  a  natural  person,  as  with  a  corpora- 
tion. Had  the  grantee  under  the  acts  of  congress  been  a 
natural  person,  instead  of  the  Central  Pacific  Bailroad 
Company,  accepting  the  terms  of  the  contract  tendered  by 
the  act,  and  constructing  the  road,  and  performing  the  con- 
ditions of  the  contract,  the  rights  of  the  United  States  would 
have  been  precisely  such  as  they  are,  now,  with  respect  to 
the  Central  Pacific  Bailroad  Company, — ^no  more,  and  no 
less.  Since  all  the  conditions  of  the  contract  on  the  part  of 
the  Central  Pacific  Bailroad  Company  have  been  fully 
performed,  in  all  respects,  so  far  as  they  are  required  to  be 
performed  for  that  purpose,  the  title  to  the  lands  granted 
has  fully  vested,  and  the  government  bonds,  having  been 
delivered,  the  Central  Pacific  Bailroad  Company  has  be- 
come the  absolute  owner  of  the  road,  and  all  its  appur- 
tenances, together  with  the  lands  granted,  and  bonds 
issued,  subject,  only,  to  the  mortgage  to  secure  the  payment 
of  the  bonds,  issued  by  itself,  and  the  lien  of  the  government 
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to  secure  its  advanoes,  in  all  respects  in  the  same  manner, 
and  to  the  same  extent,  as  if  it  were  a  natural  person,  simi- 
larly situated.  The  United  States  have  no  further  control 
oyer,  or  interest  in,  said  lands,  or  bonds.  The  United 
States,  in  sections  6  and  6  of  the  act  of  1862,  and  section  6 
of  the  act  of  1864,  tendered  the  railroad  companies  a  con- 
tract, and,  when  accepted,  there^  was  a  contract  between  the 
parties  upon  the  terms  specified,  obligatory  upon  both,  and 
which  could  not  be  changed  by  either,  without  the  consent 
of  the  other.  Says  the  supreme  court,  in  United  States  y. 
Bailroad  Co.,  118  U.  S.  238,  after  quoting  these  proyisions: 

"These  sections,  taken  together,  constitute  the  contract 
between  the  United  States  and  the  appellee.  (U.  8.  y.  Bail- 
road  Co.,  91  U.  S.  72;  Sinking  Fund  Cases,  99  U.  S.  700- 
718;  Bailroad  Co.  y.  U.  8.,  104  U.  S.  662.)  This  conbract  is 
binding  on  ike  United  8tates,  and  they  cannot,  without  the 
consent  of  the  company,  change  its  terms  by  any  subsequent 
legislation.     (8inking  Fund  Cases,  supra.y^ 

Being  the  owner,  with  the  title  fully  yested  in  it,  the  com- 
pany could  dispose  of  the  lands  and  bonds,  at  its  own  will, 
and  pleasure,  in  the  same  manner,  and  to  the  same  extent, 
and  with  the  same  effect,  as  if  the  contract  had  been  between 
two  natural  persons,  without  being  liable  to  render  any 
other  account  to  the  United  States,  than  it  could  be  called 
upon  to  render,  had  the  United  States  been  an  association 
of  an  equal  number  of  natural  persons. 

It  is,  consequently,  a  matter  of  no  legal  concern  to  the 
United  States,  what  disposition  the  company  made  of  the 
lands,  or  bonds,  and  they  haye  no  right  to  inquire  into  the 
matter  of  their  disposition,  in  any  other  mode,  or  under  any 
other  circumstances,  than  they  could  haye  been  inquired 
into  had  the  corporation  and  the  United  States  been  two 
natural  persons. 

The  relation  of  the  Central  Pacific  Bailroad  Company  to 
the  United  States,  therefore,  under  the  contract,  as  a  con- 
tract, is  now,  simply,  that  of  debtor,  and  creditor,  with 
certain  coyenants  for  seryices  on  its  completed  road,  still  to 
be  performed  by  the  latter,  with  the  debt,  and  performance 
of  those  coyenants  secured  by  certain  specific  liens  upon 
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portions  of  the  property  of  the  debtor.  They  stand  upon 
an  equal  footing  as  contractors,  and  upon  the  same  footing, 
as  debtor  and  creditor,  as  if  the  indebtedness,  obligations, 
and  seonrities  existed  between  two  natural  persons.  This 
is,  clearly,  the  resnlt  as  established  by  the  supreme  eonrt 
in  the  Sinking  Fu/nd  ccaea^  which  has,  by  a  divided  court, 
extended  the  power  of  congress  further  in  that  direction 
than  any  other  case,  and,  as  it  seems  to  us,  to  the  utmost 
admissible  limit.  In  those  cases  the  chief  justice,  who 
announced  the  opinion  of  the  majority  of  the  court,  in 
speaking  of  the  Union  Pacific  Company,  which  is  a  corpora- 
tion created  by  congress  itself,  said: 

''  The  United  States  occupy  towards  this  corporation  a  two- 
fold relation,  — that  of  sovereign  and  that  of  creditor.  (  U.  S. 
V.  Union  Pacific  RaUroad  Go^  98  U.  S.  669.)  Their  rights  as 
a  sovereign  are  not  crippled  because  they  are  creditors^  and 
their  privileges  as  crediiors  are  not  enlarged  by  the  charter  be- 
cause of  their  sovereignty.  They  cannot,  as  creditors,  demand 
payment  of  what  is  due  them  before  the  time  limited  by  the  con- 
tract. Neither  can  they,  as  sovereign,  or  creditors,  require  the 
company  to  pay  the  other  debts  it  owes,  before  they  nudureJ^ 
(99  U.  8.  724.) 

As  to  the  Central  Pacific  Bailroad  Company,  the  United 
States  do  not  even  occupy  the  relation  of  sovereign,  except 
so  far  as  its  road  extends  through  the  territories,  and,  then, 
only,  as  to  that  part  of  the  road  within  a  territory,  which  is 
now,  only,  that  part  in  the  territory  of  Utah;  and  so  far  as 
its  authority  to  regulate  commerce  with  foreign  nations,  and 
between  the  states,  is  concerned,  and  these  powers  are 
merely  police  powers.  The  organization  of  the  Central 
Pacific  Bailroad  Company  is  under,  and  by  virtue  o( 
the  laws  of  another  sovereignty,  and  its  hdbiiaJt  is  in  the 
state*  of  California,  beyond  the  jurisdiction  of  the  United 
States,  except  so  far  as  it  is  subject  to  the  power  of  congress 
under  some  special  grant  of  power,  or  its  control  is  neces- 
sary to  carry  out  some  power  specially  granted.  We  look, 
in  vain,  for  any  power  to  deal  with  it,  except  the  power  to 
regulate  its  acts,  as  an  instrument  of  interstate,  or  foreign 
commerce,   or  such  power  as  congress  may  have  over  it 
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under  its  authority  to  establish  post-roads,  or  under  its  war 
powers.  The  relation  of  debtor  and  creditor  arising  under 
a  contract  is  but  a  private  relation.  It  is  not  a  soTereign, 
or  goyemmental,  relation.  And  the  power  reserved  in  the 
acts  of  congress  to  repeal  or  amend  the  act  as  to  the  Cen- 
tral Pacific  Railroad  Company  could,  only,  extend  to  amend- 
ment, so  far  as  it  operated  as  a  law,  and  not  as  a  contract, 
and,  then,  not  to  affect  the  terms  of  the  contract  after  it  had 
become  executed,  and  rights  had  vested  under  it. 

^,  as  said  by  the  supreme  court,  the  ''  privileges  "  of  the 
United  States,  ''as  creditors,  are  not  enlarged  by  the  charter, 
because  of  their  sovereignty,''  then  no  greater  powers  can  be 
conferred  upon  the  commission  appointed  by  congress  in 
this  case,  than  congress  could  have  conferred  upon  them  for 
the  investigation  of  matters  between  debtors  and  creditors, 
who  are  natural  persons,  citizens  of,  and  residing  tvithin 
states.  Could  a  private  creditor  authorize,  or  lawfully  make 
a  compulsory  examination  of  the  character  provided  for  in 
this  act,  into  the  private  affairs  of  his  debtor?  Or  could 
congress,  within  a  state,  under  its  limited  sovereign  powers 
in  a  state,  authorize  a  private  creditor  to  make  such  an 
examination  of  his  debtor's  affairs,  and  call  upon  the  courts, 
in  like  manner,  to  compel  answers?  Can  the  government 
do  for  itself,  as  creditor  within  a  stcUe,  what  it  cannot  do  for 
private  creditors  ?  If  not,  and  "^Ae  privileges  of  the  United 
States  as  creditors  are  not  enlarged  by  the  charter  because  of 
their  sovereignJty,^^  upon  what  principle  can  the  compulsory 
examination  attempted  to  be  authorized  by  this  act,  be 
sustained  ?  I  can  find  none.  This  investigation,  so  far  as 
the  questions  under  consideration  are  concerned,  is  not  for 
a  sovereign,  governmental  purpose,  but  for  the  purpose  of 
further  securing  a  private  debt,  not  yet  matured,  already 
secured  by  a  contract,  acceptable  to,  and  accepted  by,  the 
creditor  at  the  time  it  was  made.    And — 

''The  United  States  cannot  any  more  than  a  state  inter- 
fere with  private  rights,  except  for  legitimate  governmental 
purposes.  They  are  not  included  within  the  constitutional 
prohibition  which  prevents  states  from  passing  laws,  impair- 
ing the  obligation  of  contracts,  but  equally  with  the  states 
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they  are  prohibited  from  depriving  persons  or  corporations 
of  property  without  dae  process  of  law.  They  cannot  leg- 
islate back  to  themselves,  without  making  compensation, 
the  lands  they  have  given  this  corporation  to  aid  in  the 
construction  of  its  railroad.  Neither  can  they,  by  legisla- 
tion, compel  the  corporation  to  discharge  its  obligations  in 
respect  to  the  subsidy  bonds  otherwise  than  according  to 
the  terms  of  the  contract  already  made  in  that  connection. 
The  United  States  are  as  much  bound  by  their  contracts  as 
are  individuals.  If  they  repudiate  their  obligations,  it  is  as 
much  repudiation,  with  all  the  wrong  and  reproach  that  term 
implies,  as  it  would  be  if  the  repudiator  had  been  a  state, 
or  a  municipality,  or  a  citizen.  No  change  can  be  made  in  the 
title  created  by  the  grant  of  the  lands,  or  in  the  contrad/or  the 
subsidy  bonds,  without  the  consent  of  the  corporation.  AH  this  is 
indisputable. "  (The  Ghief  Justice  in  the  Sinking  JFlund  oases, 
99  U.  S.  718,  719.) 

Having  ascertained  the  relation  of  the  parties  to  each 
other  to  be,  that  of  contractors, — that  of  debtor  and  creditor 
by  contract,   simply,  in  the  same  sense,  as  if  both  were 
natural  persons,  and  private  citizens, — the  question  arises, 
as  to  what  authority  congress  has,  toithin  a  state,  through 
commissioners  appointed  by  it,  to  investigate  the  private 
affairs  of  a  mere  contract  debtor,  and  ascertain  what  he  has 
done  with  his  own  money,  or  what  he  proposes  to  do  with 
it, — whether   he  is  making   judicious  investment  of   his 
money  or  not, — as  bearing  upon  his  probable  ability  to  pay 
his  debt,  some  years  in  the  future,  when  it  shall  have  ma- 
tured ? 
Mr.  Justice  Field  well  said  in  the  Sinking  Fwnd  cases : 
"  When,  therefore,  the  government  of  the  United  States 
entered  into  the  contract  with  the  Central  Pacific  Bailroad 
Company,  it  could  no  more  than  a  private  corporation,  or  a 
private  individual,  finally  construe  and  determine  the  extent 
of  the  company's  rights  and  liabilities.    If  it  had  cause  of 
complaint  against  the  company,  it  could  not  undertake  itself, 
by  legislative  decree,   to  redress  the  grievances;  but  was 
compelled  to  seek  redress,  as  all  other  civil  corporations  are 
compelled,  through  the  judicial  tribunals.    If  the  company 
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was  wasting  its  property,  of  which  no  allegation  is  made, 
or  impairing  the  security  of  the  government,  the  remedy  by 
suit  was  ample.  To  declare  that  one  of  two  contracting 
parties  is  entitled,  under  the  contract  between  them,  to  the 
payment  of  a  greater  sum  than  is  admitted  to  be  payable, 
ar  to  other  or  greater  security  than  that  given,  is  not  a  leg- 
islative function.  It  is  judicial  action;  it  is  the  exercise  of 
judicial  power,  and  all  such  power,  with  respect  to  any 
transaction  arising  under  the  laws  of  the  United  States,  is 
vested  by  the  constitution  in  the  courts  of  the  country." 
(99U.S.  759,  760.) 

See,  also,  authorities  cited. 

I  do  not  understand,  that  this  doctrine  is  questioned  by 
the  majority  of  the  court.  They  only  difiEered  as  to  its  ap- 
plicability in  that  particular  case.  I  do  not  understand, 
that  the  Central  Pacific  Bailroad  Company  is  charged  with 
a  violation  of  any  of  the  terms  of  its  contract,  unless  it  be 
claimed,  that  it  has  failed  to  pay  over  the  full  amount  of 
percentage  required  by  the  contract  of  the  net  earnings  of 
the  road.  If  it  has  failed  in  this  matter,  it  is  not  a  matter 
of  any  legal  concern  to  the  government,  what  the  company 
has  done  with  its  own.  If  it  has  failed  in  this  particular, 
and  there  is  reason  for  sustaining  an  action,  the  proper 
mode  of  procedure  for  ascertaining  the  truth,  and  enforcing 
the  obligation,  if  violated,  is  to  institute  a  suit,  alleging 
the  facts,  and  have  an  investigation  in  due  course  of  judicial 
inquiry,  and  obtain  a  judgment  for  any  amount  improperly 
withheld.  If  the  full  amount  has  not  been  paid  over,  it 
matters  not  to  the  government,  how  the  balance  has  been 
expended.  The  company  is  liable  like  any  other  debtor 
upon  a  contract,  and  not  otherwise.  But  if  it  be  desirable 
to  trace  it,  and  subject  the  specific  fund  to  the  uses  contem- 
plated, and  there  be  sufficient  ground  for  so  doing,  the 
courts  are  the  proper  tribunals  in  which  to  effect  that  object. 
So,  also,  if  there  be  a  commission  of  waste  upon  the  pro- 
perty upon  which  the  debt  is  secured,  the  courts  afford  the 
proper  remedy  by  a  suit  in  equity  to  restrain  the  waste. 
These  are  the  means  afforded  by  the  constitution,  and  laws 
to  private  parties  for  redressing  their  wrongs.    And  there 
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is  no  different  remedy  provided  for  the  goyemment  on  its 
contracts.  In  snch  proceedings,  there  would  be  allegations^ 
which  would  inform  the  defendant  what  it  is  called  upon  to 
meet.  In  the  language  cited  by  Mr.  Justice  Field,  from  a 
case  in  the  supreme  court  of  Abssachusetts»  ''like  all  other 
matters  involying  a  controversy  concerning  public  duty  and 
private  rights,"  it  would  in  such  proceedings  "  be  adjusted 
and  settled  in  the  regular  tribunals  where  questions  of  law 
and  fact*  are  adjudicated  on  fixed,  established  principles, 
and  according  to  the  forms  and  usages  best  adapted  to  secure 
the  impartial  administration  of  justice.'*  (Sinking  Fund 
cases,  99  TJ.  S.  761.)  A  bill  in  equity,  that  seeks  a  discovery 
upon  general,  loose,  and  vague iJlegations»  is  styled  a  "fish- 
ing bill,"  and  such  a  bill  would  be,  at  once,  dismissed  on 
that  ground.  Story,  Eq.  PI.  sec.  325,  and  cases  cited.  A 
general,  roving,  offensive,  inquisitorial,  compulsory  investi- 
gation, conducted  by  a  commission  without  any  allegations, 
upon  no  fixed  principles,  and  governed  by  no  rules  of  law, 
or  of  evidence,  and  no  restrictions  except  its  own  will,  or 
caprice,  is  unknown  to  our  constitution  and  laws;  and  such 
an  inquisition  would  be  destructive  of  the  rights  of  the 
citizen,  and  an  intolerable  tyranny.  Let  the  power  once  be 
established,  and  there  is  no  knowing,  where  the  practice 
under  it  would  end. 

These  principles,  it  appears  to  me,  are  established  beyond 
further  controversy  in  the  case  of  KUboum  v.  Thompson, 
103  U.  S.  168.  At  the  time  of  the  failure  of  the  bankers. 
Jay  Oooke  &  Co.,  they  were  largely  indebted  to  the  United 
States  for  moneys  deposited  by  the  secretary* of  the  navy 
with  a  branch  of  the  house  in  London.  It  was  claimed, 
that  Jay  Cooke  &  Co.  were  largely  interested  in  a  company 
dealing  in  real  estate  at  Washington,  known  as  the  "  Beal- 
Estate  Pool,"  and  that  a  considerable  amount  of  their  funds 
was  invested  in  that  speculation.  It  seems  to  have  been 
claimed,  also,  that  there  was  something  in  the  nature  of  a 
trust  in  favor  of  the  government  in  the  moneys  of  Cooke  & 
Co.,  that  had  gone  into  the  pool.  A  committee  was  ap« 
pointed  to  investigate  the  matter,  and  trace  the  money,  with 
power  to  send  for  persons  and  papers.    Eilboum,  supposed 


Dist.  Cal.]   In  be  Paoifio  Railway  GoionssiON.  696 

1887.]  Opinion  of  Sawyer,  G.  J.,  oonconing. 

to  be  one  of  the  managers  of  the  pool,  was  summoned  for 
examination.  He  refused  to  testify,  on  the  ground  that  the 
honse  had  no  authority,  in  this  manner,  to  inquire  into  the 
private  affidrs  of  the  debtors  of  the  government,  and  others 
connected  with  them.  He  was  thereupon,  upon  proceedings 
for  that  purpose,  committed  by  the  house  for  contempt,  and 
held  in  custody  forty-five  days.  After  his  release,  he  sued 
the  sergeant-at-arms  of  the  house,  and  the  investigating 
committee,  for  false  imprisonment,  and  recovered,  on  the 
first  trial,  a  judgment  of  sixty  thousand  dollars,  and  on  a 
second  trial  thirty-seven  thousand  and  five  hundred  dollars, 
afterwards  reduced  to  twenty  thousand  dollars,  on  the 
ground  that  the  house  had  no  authority  to  make  a  compul- 
sory investigation,  or  to  commit  him  for  contempt,  for  the 
reason,  that  these  functions  were  judicial  in  their  nature, 
over  which  the  courts  alone  can  have  jurisdiction.  When 
the  case  was  before  the  supreme  court  it  said  in  the  course 
of  its  decision : 

"  If  the  United  States  is  a  creditor  of  any  citizen,  or  of  any 
one  else,  on  whom  process  can  be  served,  the  usual,  tJie  only 
legal  mode  of  enforcing  payment  of  the  debt,  is  by  a  resort  to  a 
court  of  justice.  For  this  purpose,  among  others,  congress 
has  created  courts  of  the  United  States,  and  officers  have 
been  appointed  to  prosecute  the  pleas  of  the  government  in 
these  courts."    (103  U.  S.  193.) 

Again: 

'' What  was  this  committee  charged  to  do?  To  inquire 
into  the  nature  and  history  of  this  real-estate  pool.  How 
indefinite.  What  was  the  real-estate  pool  ?  Is  it  charged 
with  any  crime  or  offense  ?  If  soothe  courts  alone  can  punish 
the  members  of  U.  Is  it  charged  with  fraud  against  the  gov- 
ernment? HerCy  again,  the  courts,  and  they  alone,  can  afford 
a  remedy.  Was  it  a  corporation  whose  powers  congress  could 
repeal?    There  is  no  suggestion  of  the  kind."    (Id.  196.) 

Again: 

^'  In  looking  to  the  preamble  and  resolutions  under  which 
the  committee  acted,  before  which  Eilbourn  refused  to  tes- 
tify, we  are  of  opinion  that  the  house  of  representative  not 
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only  exceeded  the  limU  of  its  own  atUhorUy,  but  assumed  a 
power  which  could  only  he  properly  exercised  by  another  branch 
of  the  government  because  U  taas  in  Us  nature  clearly  Judicial.'' 
(Id.  192.) 

And  again,  after  stating  some  particulars  to  which  the 
powers  of  the  house  to  panish  extends,  the  court  added : 

*<  Whether  the  power  of  punishment  in  either  house,  by 
fine  or  imprisonment,  goes  beyond  this  or  not,  we  are  sure 
that  no  person  can  be  punished  for  contumacy  as  a  wiiness 
before  either  house  unless  his  testimony  is  required  in  a  matter 
into  which  the  house  has  jurisdiction  to  inquire^  and  we  fed 
equally  sure  that  neither  of  these  bodies  possesses  the  general 
power  of  making  inquiry  into  the  private  afiEairs  of  the  citi- 
zen."   (Id.  190.) 

After  a  thorough  discussion  of  the  case  and  an  elaborate 
examination  of  the  authorities,  the  court  announced  its 
unanimous  conclusion  in  the  following  terms: 

*'  We  are  of  opinion,  for  these  reasons,  that  the  resolu- 
tion of  the  house  of  representatiyes,  authorizing  the  inves- 
tigatioD,  was  in  eoocess  of  the  power  conferred  on  thai  body  by 
the  constitution;  thai  the  committee^  therefore^  had  no  lawful 
authority  to  require  Kifboum  to  testify  as  a  witness  beyond 
what  he  voluntarily  chose  to  teU;  thai  the  orders  and  resolutions 
of  the  house  and  the  warrant  of  the  speaker^  under  which  KU- 
bourn  tvas  imprisoned;  are,  in  like  manner,  void,  for  toani  of 
jurisdiction  in  that  body,  and  that  his  imprisonment  is  wUhoui 
any  laxofvl  authority,'^    (Id.  196.) 

In  my  judgment  the  principal  established  here  covers 
fully  the  case  under  consideration.  It  establishes  the  posi- 
tion, that  the  house  of  representatives  has  no  authority,  or 
jurisdiction,  to  make  a  compulsory  inquiry  into  the  disposi- 
tion of  the  funds  of  a  conventional  debtor  of  the  United 
States;  to  inquire  what  this  debtor,  upon  a  contract^  has 
done  with  his  money,  or  to  inquire  into  the  private  affairs 
of  their  debtors  upon  contract^  and  those  dealings  with 
such  debtors. 

It  is  urged  that  the  decision  only  goes  to  the  point,  that 
private  parties  dealing  with  the  debtor  cannot  be  examined 
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by  the  honse;  that  the  principle  does  not  extend  to  the 
debtor  himself,  and,  especially,  to  the  Central  Pacific  Com- 
pany, which  is  but  a  corporation,  and  that  the  present  in- 
vestigation only  extends  to  what  disposition  it  has  made  of 
the  bonds,  and  proceeds  of  lands  received  from  the  govern- 
ment, and  the  money  arising  from  operating  its  road.  But 
there  is  no  such  limitation  in  the  ruling.     Says  the  court: 

''  Can  the  rights  of  the  pool  or  of  its  members,  w  the 
rights  of  the  debtor,  and  of  the  creditor  of  the  debtor,  be  deter- 
mined by  the  report  of  a  committee,  or  by  an  act  of  con- 
greea  ?  If  they  cannot,  what  authority  has  the  house  to  enter 
upon  this  investigation  int0  the  private  affairs  of  individuals 
who  hold  no  office  under  the  govemmeni?'^    (Id.  195.) 

That  the  Central  Pacific  Bailroad  is  a  corporation  in  no 
way  beholden  to  the  United  States  for  its  corporate  facul- 
ties, and  franchises,  and  not  a  natural  person,  cannot  affect 
the  question.  It  is  but  an  aggregation  of  natural  persons, 
and  is  as  much  a  private  party,  as  if  its  constituents  were 
united  in  a  mere  partnership,  instead  of  a  corporation. 
This  principle  was  maintained  in  the  Bailroad  Tax  cases,  9 
Sawy.  166,  and  recognized  by  the  supreme  court  at  the  argu- 
ment of  the  same  cases  on  appeal.  The  bonds  issued,  and 
the  lands  granted,  as  we  have  before  seen,  under  the  author- 
ities cited,  upon  the  completion  of  the  road,  and  the  spe- 
cific earnings  of  the  road,  thereafter  arising,  were  the  abso- 
lute property  of  the  Central  Pacific  Bailroad  Company,  in 
which  the  United  States  had  no  legal  concern,  whatever, 
except  so  far  as  their  lien  by  contract  covers  them.  There 
is  no  element  of  a  trust,  public,  or  otherwise,  in  the  case, 
as  sometimes  claimed,  except  in  such  sense,  as  any  common 
carrier,  whether  by  ox  team,  mule  team,  horse  team,  railway 
or  steamship,  exercises  a  public  trust,  which  is  only  subject 
to  regulation  under  the  police  powers  of  the  government, 
state,  or  national,  as  the  case  may  require.  That  there  is  no 
element  of  trust  in  the  case  is  ably  shown  by  Mr.  Justice  Hunt, 
in  TJ.  S.  V.  Bailroad  Co,,  11  Blatchf .  403,  and  his  ruling  on  this 
point  was  affirmed  on  appeal  in  98  U.  S.  570.  But  if  there 
was  a  trust,  as  claimed,  the  administration  of  the  laws  rela- 
ting to  trusts  is  the  peculiar  province  of  courts  of  equity. 
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It  is  no  part  of  the  fnnotions  of  oongress  under  the  con- 
stitation. 

It  is  further  urged,  that  the  judgment  of  imprisonment, 
only,  was  held  to  be  beyond  the  jurisdiction  of  the  house, — 
that  the  house,  or  oongress,  may  investigate,  and  call  upon 
the  courts  when  so  authorized,  as  in  the  present  act,  to  per- 
form the  judicial  part  of  the  work,  by  enforcing  the  require- 
ment of  the  commissioners.  But  there  is  no  such  limitation 
in  the  language  of  the  court,  as  will  be  seen  by  re-examining 
the  passages  quoted.  On  the  contrary,  the  want  of  power 
in  the  house  to  punish  is  grounded  on  the  want  of  power  to 
investigate  at  all.  It  is  directly  said,  in  the  case  cited,  that 
the  hoQse  may  punish  for  contempt,  in  certain  specified 
cases,  wherein  the  power  is  conferred  by  the  constitution, 
or  when  necessary  to  the  proper  execution  of  powers 
expressly  conferred.  And  the  court  with  reference  to  those 
instances,  as  we  have  seen,  says,  in  terms: 

''Whether  the  power  of  punishment  in  either  house  by 
fine  and  imprisonment  goes  beyond  this  or  not,  we  are  sure 
that  no  person  can  be  punished  for  contumacy  as  a  witness 
before  either  bouse,  unless  hia  ieitimony  is  required  in  a  nud- 
ier  into  which  that  house  has  jurisdiction  to  inquire^  and  toe 
fed  equally  sure  that  neither  of  those  bodies  possesses  the  general 
pouter  of  making  inquiry  into  the  private  affairs  of  the  citiaen,^' 
(Kilboum  v.  Thwnpson,  103  U.  8.  190.) 

That  was  a  case,  like  this,  wherein  the  house  was  seeking 
to  inquire  into  the  private  affairs  of  the  debtor,— seeking  to 
ascertain  what  that  debtor  had  done  with  his  money,  some 
of  which  he  held  as  a  depositary  of  the  United  States.  The 
decision  was  not  put  upon  the  ground,  that  the  house  oould 
not  in  any  case  punish  for  contempt,  but^  on  the  ground, 
that  the  house,  in  cases  like  this,  had  no  authority  to  make 
the  inquiry  at  all,  and,  consequently,  there  could  be  no  pun- 
ishment for  contempt,  either  by  the  house,  or  any  other 
body  or  tribunal. 

Under  the  act  now  in  question,  congress  has  under- 
taken to  authorize  a  commission  to  make  inquiry  into 
the  private  affairs  of  a  mere  contract  debtor  of  the  United 
States, — into  the  purpose,    for  which  the  debtor  appro- 
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priated  its  own  fands, — which  the  supreme  court,  in  the 
case  cited,  says  it  has  no  power  to  do,  and  the  commission 
is  anthorized  to  call  upon  the  courts  to  aid  it  in  its  un- 
lawful inquiry.  The  court  is  not  called  upon  to  act  in 
any  judicial  proceeding,  or  investigation  pending  before  it, 
or  before  any  other  court,  in  the  discharge  of  its  judicial 
functions,  or  any  matter  ancillary  to  the  exercise  of  its  judi- 
cial functions.  There  is  oo  case  or  controversy,  at  all, 
pending  before  it  of  which  the  proceeding  attempted  to  be 
authorized  is  a  part,  or  to  which  it  is  ancillary  or  in  any  way 
pertinent.  It  does  not  appear  to  us,  that  it  is  contemplated 
by  the  act,  that  the  cour^  in  the  investigation  provided  for, 
when  called  upon  to  aid  the  commission,  shall  inquire 
beyond  the  point  whether  the  question  asked  is  within  the 
scope  of  the  broad  field  of  inquiry  prescribed.  And  so  the 
commissioners  claim,  for  they  have  conducted  their  investi- 
gation on  that  theory;  and  they  insist,  that  they  are  not 
bound  by  any  rules  of  evidence,  or  other  principles  of  law 
observed  by  courts  of  justice,  and  by  which  the  latter  are 
guided,  and  controlled,  in  the  ascertainment  of  facts  in  the 
course  of  ordinary  judicial  proceedings.  If  this  be  the  cor- 
rect view,  the  court  is  expected  to  compel  an  answer  irre- 
spective of  any  other  considerations.  Even  questions 
criminating  the  witness,  are  to  be  answered,  the  only  pro- 
tection to  the  party  being  that  his  answer  shall  not  be  used 
against  him  in  a  criminal  prosecution, — a  protection  of  little 
avail  to  any  party,  who  should  disclose  criminal  acts  upon 
which  an  indictment  could  be  found,  and  should  upon  com- 
pulsion indicate  other  sources  of  evidence,  by  means  of 
which,  the  acts  disclosed  can  be  proved;  and  such  acts  may 
also  constitute  offenses  under  the  laws  of  the  state,  against 
which  congress  can  afford  no  immunity. 

As  bearing  upon  the  power  of  congress  to  compel  an 
answer  to  criminating  questions,  or  compel  the  produc- 
tion of  private  papers,  see  Boyd  y.  VnUed  StateSy  116. 
TJ.  S.  616.  The  principles  therein  established  are  equally 
applicable  to  the  matter  now  under  consideration.  The 
court  seems,  therefore,  to  be  called  upon  to  compel,  under 
process  for  contempt,   an  answer  to  any  question  which 
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the  commission  sees  fit  to  ask  within  the  scope  of  the 
inquiry  attempted  to  be  authorized  by  the  act.  If  this  be 
so,  the  court  is,  simply,  made  an  instrument  by  this  act,  in 
the  hands  of  the  commission,  to  execute  its  unregulated 
and  unrestricted  will.  The  court  is  made  the  ministerial 
agent  of  the  commission  to  perform  its  behests,  whenever  a 
witness  refuses  to  respond  to  a  question,  or  produce  papers 
within  the  range  of  the  authority  attempted  to  be  given  by 
the  statute.  The  judicial  department  of  the  government  is, 
simply,  made,  by  this  act,  an  adjunct  to  the  legislative  de- 
partment in  the  exercise  of  its  political  and  legislative  func- 
tions, and  powers,  to  execute  its  commands, — ^and  that,  too, 
in  a  matter  into  which  congress,  under  the  decision  cited, 
has  no  jurisdiction  whatever  to  inquire.  I  know  of  no 
power  in  congress,  to  thus  render  the  judicial  department 
subordinate,  or  ancillary  to  the  legislative  and  executive 
departments  of  the  government,  or  to  either  of  them.  If 
there  is  any  one  proposition  immutably  established,  I  had 
supposed  it  to  be,  that  the  judiciary  department  is  abso- 
lutely independent  of  the  other  departments  of  the  govern- 
ment,— that  it  cannot  be  called  upon  to  act  a  part  subordin- 
ate to  any  other  department  of  the  government,  or  to  a  com- 
mission armed  with  exasperating  inquisitorial  powers  over 
private  affairs,  unlimited  by  any  consideration  other  than 
its  own  unregulated  discretion.  And  so  I  understand  the 
authorities  to  be.  ''The  functions  of  the  judges  of  the 
courts  of  the  United  States  are  strictly  and  exclusively 
judicial.  They  cannot,  therefore,  be  called  upon  to  advise 
the  president  in  any  interpretation  of  law,  or  to  act  as  com- 
missioners in  cases  of  pensions  or  other  like  proceedings.'* 
(2  Story,  Const,  sec.  1777,  and  cases  cited.) 

The  courts,  in  this  instance,  are  called  upon,  not  to  exer- 
cise their  ordinary  powers  in  the  administration  of  justice, 
but  to  assist  congress  in  the  exercise  of  its  deliberative,  leg- 
islative, and  political  powers, — to  aid  it  by  irregular,  and 
extraordinary,  not  to  say  unprecedented  means, — to  act  as 
its  agent  in  matters  wholly  foreign  to  the  functions  of  the 
judiciary.  In  my  judgment,  therefore,  reason  and  the 
authorities  cited  establish,  beyond  reasonable  ground  for 
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controTersy,  the  proposition,  that  there  is  no  lawf al  author- 
ity in  the  commissioners  to  compel  answers  to  the  yarious 
questions  propounded  and  set  out  in  the  petition,  or  any  of 
them,  which  the  respondent  refused  to  answer,  nor  can  the 
courts  be  lawfully  required  to  compel  answer  thereto. 

I  concur  in  the  order  made,  discharging  the  order  to  show 
cause. 

Sabin,  J.,  concurring.  In  announcing  my  concurrence 
in  the  opinions  of  the  circuit  justice  and  the  circuit  judge 
in  this  matter,  I  do  not  deem  it  necessary  to  reyiew  at  any 
length  the  questions  by  them  so  ably  and  satisfactorily  dis- 
cussed and  decided.  In  this  application  to  the  court  to 
issue  its  subpoena,  and  compel  answers  to  be  made  to  the 
yarious  questions  propounded,  the  court  is  called  upon  to 
exercise  no  judicial  function  or  power,  unless  it  be  the  yery 
slight  duty  of  determining  whether  or  not  the  questions 
propounded  are  within  the  scope  of  the  inquiry  authorized 
by  the  act  of  congress  creating  the  commission.  The  act 
iteelf  is  most  broad  and  comprehensiye  in  its  terms,  and 
imposes  little,  if  any,  restraint  upon  the  commission  in  the 
field  of  its  inquiry.  It  scarcely  needs  the  ruling  of  a  court 
to  determine  whether  the  questions  propounded,  or  any 
questions  which  may  be  propounded,  by  this  commission, 
are  within  the  scope  and  punriew  of  the  act  creating  the 
commission.  But,  aside  from  this  most  simple  and  limited 
duty,  if  duty  it  may  be,  the  court  has  no  judicial  function  to 
perform  in  this  matter.  It  is  simply  called  upon  by  the 
commission  to  execute  its  will;  to  compel  the  attendance 
and  obedience  of  witnesses, — a  purely  ministerial  duty, — to 
serye  as  a  conyenient  adjunct  to  the  commission.  I  cannot 
think  that  the  courts  were  organized  for  any  such  purpose, 
or  that  they  can  be  called  upon  to  perform  any  such  duty. 

I  need  not  adyert  to  the  nature  and  character  of  many  of 
the  questions  propounded  by  the  commission,  as  appears 
from  the  record  of  this  proceeding,  answers  to  which  the 
court  is  asked  to  compel.  They  seem  to  be  quite  in  keep- 
ing with  some  of  the  extraordinary  powers  claimed  and  ex- 
ercised by  the  commission,  and  to  fully  confirm  their  assumed 
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right  to  disregard  the  osnal  and  established  roles  of  otI- 
denoe  and  principles  of  law  in  conducting  their  inYestiga- 
tions.  And  this  court  is  seriously  asked  to  lend  its  aid  in 
furtherance  of  such  purpose.  Many  of  the  questions  pro- 
pounded would  seem,  from  the  record,  to  have  been  an- 
swered as  fully  as  it  was  t>ossibIe  for  the  witness  to  answer 
them.  I  do  not,  however,  press  this  consideration,  as  I 
think  this  decision  should  rest^  not  upon  the  simple  fact  as 
to  whether  or  not  the  questions  have  been  fully  answered, 
but  upon  the  broader  and  more  important  principles  which 
underlie  this  whole  subject,  to  wit:  Has  this  commission 
lawful  right  to  hold  this  investigation;  to  propound  these 
questions,  and  compel  answers  thereto;  to  inquire  into  the 
private  affiiirs  of  this  respondent,  or  of  the  Oentral  Pacific 
Bailroad  Company,  or  of  any  individual,  and  invoke  the 
powers  of  this  court  to  carry  out  such  purpose?  These 
questions  are  so  fully  and  ably  discussed  in  the  opinions 
rendered  that  further  comment  thereon  seems  unnecessary. 

It  is  not  claimed  that  this  is  a  ''  case  "  or  a  ''  controversy" 
between  any  parties  to  which  the  judicial  power  extends, 
and  over  which  it  has  proper  jurisdiction.  Neither  the 
United  States  nor  any  other  person  is  making  complaint 
against  this  respondent,  or  against  said  railroad  company, 
in  any  form  or  manner  known  to  judicial  proceedings.  No 
charges  are  made  against  the  one  or  the  other,  by  any  one, 
of  duties  neglected  or  obligations  unfulfilled.  In  regard  to 
the  very  account  immediately  under  consideration  by  the 
commission,  and  in  reference  to  which  many  of  the  ques- 
tions were  propounded,  to  which  we  are  asked  to  compel 
answers,  it  is  shown  that  this  account  was  fully  settled  and 
adjusted  by  and  between  the  United  States  and  said  com- 
pany long  ago.  Upon  page  21  of  the  argument  of  the 
United  States  attorney,  submitted  in  support  of  this  mo- 
tion, it  is  stated: 

**  Some  question  was  made  as  to  whether,  as  a  matter  of 
fact,  the  moneys  covered  by  Mr.  Stanford's  vouchers  had 
been  included  in  the  account  rendered  to  the  government 
for  the  purpose  of  ascertaining  the  net  earnings  of  the  com- 
pany.   The  commissioners  do  not  desire  a  decision  based 
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upon  this  question,  and  therefore  oonoede,  for  the  purpose 
of  this  motion,  that  the  amounts  in  question  haye  not  been 
charged  as  against  the  United  States,  to  the  end  that  this 
matter  may  be  disposed  of  entirely  on  its  merits." 

If  this  be  true,  what  interest,  then,  is  it  to  the  United 
States,  even  if  it  had  a  right  so  to  do,  to  inquire  how,  or  in 
what  manner,  this  account  accrued  or  was  paid  ?  It  con- 
cerns the  United  States  in  no  manner,  — affects  no  pecuniary 
right  or  interest  claimed  by  it,  due  or  not  matured.  What 
interest,  then,  has  the  United  States  in  this  inquiry  beyond 
that  of  any  third  party  whose  curiosity  might  prompt  him 
to  inquire  into  that  concerning  which  he  has  no  right  or 
interest?  Is  not  this,  then,  a  mere  idle  inquiry,  not  made 
in  the  interest  of,  or  to  preserve  or  establish  the  rights  of, 
the  government  or  any  person  ?  Has  not  any  third  person, 
to  gratify  an  idle  curiosity,  the  same  right  to  institute  these 
inquries,  and  invoke  the  aid  of  the  courts  in  support  thereof? 
Courts  do  not  entertain  such  investigations  or  inquiries,  or 
lend  their  aid  thereto.  If  this  power  of  unlimited,  inqusi- 
torial  investigation  into  the  affairs  of  private  corporations 
or  companies,  or  of  individuals, — and  it  concerns  all  alike, — 
shall  be  once  established,  who  can  say  where  it  will  end,  or 
what  will  be  its  limit  of  injustice  at  all  times,  but  more 
especially  when  called  into  exercise  in  times  of  political 
excitement,  or  under  the  influence  of  partisan  zeal  or  pas- 
sion ?  In  the  close  adherence  to  well-settied  principles  of 
law,  founded  upon  the  just  observance  of  the  rights  of  all 
parties,  will  we  not  find  the  greatest  safety  alike  to  public 
.  and  private  rights? 

Without  further  discussion  of  the  subject,  I  fully  concur 
in  the  opinion  read,  and  in  the  order  made. 
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The  United  States  v.  Daniel  Ghafun  and  the  Obegon 
Railway  and  Navigation  Gompant. 

CiBouiT  OouBT,  BssTBicr  OF  Obbqos. 

August  29,  1887. 

1.  Act  Gxavtdio  Biort  of  Wat  to  Baxlwat  CoMFAvnB— GoMsixucximi  of. 
Thaaotof  MtfchS,  1875  (18Stot&,  482),  gnmiBtha  liglLtof  vmytoeow 
tain  xailw»y  oompaaieB  atet  the  public  lands,  and  antliorixea  any  of  sach 
oompaniea  "  to  take  "  the  material  neoeesary  for  the  oonatmotion  of  its 
load  fhnn  the  pnbUelanda"a4iaoent"  to  the  line  thereof.  J3eld(l)  That 
the  act  isa  lioenae  to  the  company  "  to  take "  the  material  neeeaaaiy  for 
the  conatmction  of  iia  road  withoat  i^yplication  to  or  consent  of  any 
officer  of  the  land  department;  and  that  sach  department  has  no  anth<n^ 
ity  to  make  any  regulations  on  the  subject  of  soch  license;  (2)  If  the 
company  takes  soch  material  from  the  public  lands  not  adjacent  to  the 
line  of  ito  road  or  takes  more  than  is  permitted  by  the  statnte,  it  is 
liable  to  the  United  States  as  a  wrong-doer;  (3)  Any  person  who  has  a 
contract  with  the  company  to  build  its  road  or  any  part  thoeof  or  to 
famish  material  therefor*  is,  withoat  any  special  agreement  to  that  effect, 
so  far  aathorijsed  to  take  the  necessary  material  from  the  paUic  land  the 
same  as  said  company  might  do;  (4)  If  a  person  not  in  the  employment 
of  the  company  and  baring  no  contract  therewith,  cats  timber  of  the 
lands  adjacent  to  the  line  of  its  road,  and  the  company  acqoires  the  same 
for  the  purpose  of  constructing  iti  roa^  and  so  uses  it,  neither  such  per- 
son or  company  is  liable  therefor  as  a  wrong-doer:  (6)  The  license  to  take 
material  for  the  construction  of  the  road  includes  the  right  to  take  ma- 
terial for  the  construction  of  station  buildings,  depots,  machine  shops,  side- 
tracks turn-outs,  and  water  stations  and  the  like;  (6)  Land  is  **  adjacent'* 
to  the  line  of  the  road  within  the  purpose  and  intent  of  the  act,  when  by 
reason  of  ito  proximity  thereto,  it  is  directly  and  materially  benefitted  by 
the  construction  thereof. 

Before  Deadt,  Distriot  Judge. 
Mr.  Lewis  L.  McArthur,  for  the  United  States. 
Mr,  Cyrus  A.  Dolph,  for  the  defendants. 

Deadt,  J.  This  action  is  brought  by  the  United  States 
to  recover  damages  for  cutting  and  removing  timber  from  the 
public  lands. 

It  is  alleged  in  the  complaint  that  on  December  18,  1880, 
and  on  divers  days  between  then  and  December  1,  1885,  the 
defendant,  Daniel  Chaplin,  unlawfully  entered  on  sundry 
sections  and  sub-divisions  of  sections  of  the  public  lands, 
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being  parts  of  townships  one,  two  and  three  north,  of  range 
thirty-six  east,  of  township  one  north  and  one  south,  of 
range  thirty-five  east,  of  township  two  south,  of  range 
thirty-six  east,  and  of  township  two  south,  of  range  thirty- 
seven  east,  and  situate  in  the  counties  of  Umatilla  and 
Union,  Oregon,  and  cut  therefrom  seven  million  eight  hun- 
dred and  six  thousand  and  two  hundred  feet  of  growing 
timber  and  made  the  same  into  saw  logs  of  the  value  of  two 
dollars  and  fifty  cents  per  thousand  and  removed  the  same 
to  divers  sawmills  on  and  adjacent  to  said  lands,  and  there 
made  the  same  into  lumber  of  the  value  of  fifteen  dollars 
per  thousand;  that  the  defendant,  the  Oregon  Bailway  & 
Navigation  Company,  a  corporation  formed  under  the  laws 
of  Oregon,  well  knowing  the  premises,  did,  between  the 
dates  aforesaid,  wrongfully  take  possession  of  said  timber 
and  convert  the  same  to  its  own  use  to  the  damage  of  the 
plaintiff  in  the  sum  of  one  hundred  and  seventeen  thousand 
and  eight  hundred  and  ninety-three  dollars. 

The  answer  of  the  defendants  contains  a  lot  of  verbose 
denials,  which,  in  effect,  admit  the  allegations  of  the  com- 
plaint, except  that  the  cutting  and  removal  of  the  timber 
was  unlawful. 

It  also  contains  a  defense,  to  the  effect  following:  Tbe 
corporation  defendant  is  formed,  among  other  things,  for 
the  purpose  of  constructing  a  railway  and  telegraph  from 
Umatilla,  in  Umatilla  county,  *'  across  the  Blue  mountains, 
through  the  Grand  Bonde  valley,  in  a  southeasterly  direc- 
tion, to  a  point  on  the  east  boundary  line  of  the  state;" 
that  by  the  act  of  March  3,  1875,  congress  granted  to  the 
defendant  the  right  to  take  from  the  public  lands,  adjacent 
to  the  line  of  its  road,  all  timber  necessary  for  the  construc- 
tion of  the  same;  that  the  road  of  the  defendant  was  located 
between  Pendleton,  Oregon,  and  the  southern  boundary  of 
the  state,  over  the  townships  above  mentioned,  between 
September  16,  1880,  and  June  20,  1881,  and  completed 
about  November  25,  1884;  that  within  one  year  from  such 
location  a  profile  map  and  plat  of  each  section  of  twenty 
miles  of  said  road  was  duly  filed  with  the  secretary  of  the 
interior  and  approved  by  him,  as  in  said  act  of  congress 
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proYided;  that  the  defendant  being  so  entitled  to  take  tim- 
ber from  the  public  lands  adjacent  to  its  line  of  road,  for 
the  construction  thereof,  ''did  contract  with  and  employ*" 
the  defendant  Chaplin  to  cut  from  said  adjacent  lands  tim- 
ber to  be  used  for  said  purpose;  that  in  pursuance  of  said 
employment  Chaplin  out  from  said  adjacent  lands  timber 
and  ties  necessary  for  the  construction  of  said  road,  and 
which  were  actually  used  therefor,  not  exceeding  three  mil- 
lions of  feet,  of  no  greater  value  than  fifty  cents  per  thou- 
sand; and  the  defendant  Chaplin  did  not  cut  or  remove  from 
the  public  lands  of  the  United  States,  nor  did  the  said 
company  receive  from  him  or  convert  to  its  own  use  any 
such  timber,  ortherwise  than  as  therein  stated. 

In  reply  to  this  defense  the  plaintiff  alleges: 

1.  On  October  19,  1881,  the  commissioner  of  the  gen- 
eral  land  office,  with  the  approval  of  the  secretary  of  the 
interior,  promulgated  certain  rules  and  regulations  concern- 
ing the  taking  of  material  from  the  public  lands  under  the 
act  of  March  3,  1876,  which  are  set  forth,  and  declare  that 
a  railway  company  has  no  power  to  give  general  authority 
to  the  pablic  to  cut  timber  on  the  public  lands;  that  indi- 
viduals cutting  timber  on  the  public  lands  and  selling  the 
same  to  a  railway  company,  at  an  agreed  price,  are  not 
agents  of  the  company  for  whom  it  is  responsible,  and  will 
be  treated  as  trespassers;  but  that  individuals  controlled  by 
a  railway  company  or  the  contractors  for  the  construction 
of  its  road  and  for  whose  acts  the  company  are  responsible 
will  be  deemed  the  agents  of  the  company. 

Then  follows  a  regulation  to  the  effect  that  whenever  a 
railway  company  "  desires  to  take  large  quantities  *'  of  ma- 
terial from  any  particular  place,  its  representative  must 
make  application  therefor  in  writing  to  the  commissioner  of 
the  general  land  office,  through  the  register  and  receiver  of 
the  proper  district,  specifying  under  oath  the  kind  and  pro- 
bable quantity  of  material,  the  purpose  for  which  it  is  de- 
sired and  the  particular  land  from  which  it  is  to  be  taken. 

That  Chaplin  was  not  an  officer  or  agent  of  the  Oregon 
Bailway  &  Navigation  Company,  but  merely  a  person  who 
contracted  to  cut  and  deliver  to  said  company  ties  and  lum* 
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ber  at  certain  rates;  and  that  in  such  employment  he  was 
not  in  any  degree  controlled  by  said  company,  or  any  con* 
tractor  thereof,  or  any  one  for  whose  acts  it  is  responsible; 
and  that  neither  said  company  nor  Chaplin  eyer  made  appli- 
cation for  leave  to  cut  any  of  said  timber,  as  required  by 
said  regtdation;  and, 

2.  That  of  the  seven  million  eight  hundred  and  six 
thousand  and  two  hundred  feet  of  lumber  wrongfully  con- 
verted to  its  own  use  by  the  Oregon  Railway  &  Navigation 
Company,  as  alleged  in  the  complaint,  four  million  eight 
hundred  and  six  thousand  and  two  hundred  feet,  of  the 
value  of  sixty-two  thousand  and  ninety-three  dollars,  was 
used  in  the  construction  of  platforms,  depots,  station- 
houses,  freight-houses,  round-houses,  water-tanks  and  work- 
shops; and  that  no  part  of  this  latter  quantity  was  used  in 
the  construction  of  the  road. 

To  both  these  allegations  the  defendants  demur,  because 
the  facts  stated  in  either  are  not  a  sufficient  reply  to  the 
defense  contained  in  the  answer. 

The  act  of  March  3,  1876,  (18  Stat.  482)  is  entitled  ''An 
act  granting  to  railroads  the  right  of  way  through  the  pub- 
lic lands  of  the  United  States." 

Section  one  grants  the  right  of  way  through  the  public 
lands  to  any  railway  company  organized  under  the  law  of 
any  state  or  territory  or  by  congress,  which  shall  have  filed 
with  the  secretary  of  the  interior  a  copy  of  its  articles  of 
incorporation  and  proof  of  its  organization  thereunder  ''to 
the  extent  of  one  hundred  feet  on  each  side  of  the  central 
line  of  said  road." 

"  Also  the  right  to  take  from  the  public  lands  adjacent 
to  the  line  of  said  road,  material,  earth,  stone  and  timber 
necessary  for  the  construction  of  said  road." 

"  Also  ground  adjacent  to  such  right-of-way  for  station 
buildings,  depots,  machine  shops,  side-tracks,  turn-outs  and 
water  stations,  not  to  exceed  in  amount  twenty  acres  for  each 
station,  to  the  extent  of  one  station  for  each  ten  miles  of 
the  road." 

Section  four  of  the  act  provides  that  any  railway  company 
desiring  to  receive  the  benefit  of  the  act,   must,  within 
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twelve  months  after  the  location  of  any  section  of  twenty 
miles  of  its  road,  on  surveyed  land,  or  otherwise  within 
twelve  months  after  the  survey  is  made,  "file  with  the 
register  of  the  land  office  for  the  district  where  such  land  is 
located,  a  profile  of  its  road,"  which,  being  approved  by 
the  secretary  of  the  interior,  shall  be  noted  on  the  plats  of 
said  office,  and  thereafter  all  lands  over  which  such  right- 
of-way  passes  shall  be  disposed  of  subject  thereto,  but  if 
aoy  such  section  is  not  completed  within  five  years  from 
the  location  thereof,  the  rights  hereby  granted  s^all  be  so 
far  forfeited. 

And  now,  had  the  commissioner  of  the  general  land  office 
the  power  to  make  the  regulations  in  question,  or,  in  other 
words,  to  hamper  and  restrain  the  company  in  the  assertion 
of  its  rights  under  the  act,  as  therein  provided  ?    ' 

After  a  careful  consideration  of  the  matter,  I  am  satisfied 
the  regulations  are  altogether  unauthorized.  Where  they 
coincide  with  the  act  they  are  superfluous,  and  when  they 
do  not,  or  go  beyond  it,  they  are  invalid. 

The  act  makes  no  provision  for  an  application  by  a  rail- 
way company  to  the  land  department  for  the  appropriation 
of  particular  or  any  material  for  the  construction  of  its 
road,  or  permission  to  use  the  same  on  the  concession  of 
any  officer  thereof,  when  in  his  judgment  it  may  be  proper 
to  do  so. 

On  the  contrary,  the  act  is  an  outright  grant  or  license  to 
the  company  complying  with  section  4  thereof  ''to  take  "  the 
material,  subject  only  to  two  conditions — that  it  is  ''  adja- 
cent'* to  the  line  of  its  road  and  ''  necessary ''  for  its  con- 
struction.  And  whether  any  particular  material  is  so  "ad- 
jacent "or  *'  necessary,"  the  company  must  determine  at  its 
peril,  sabject  to  the  liability  of  an  action  for  damages,  if  it 
should  err  therein.  Nor  is  it  in  the  power  of  the  land 
department  to  license  or  permit  the  use  of  any  material  on 
the  public  lands,  so  as  to  relieve  the  company  from  liability 
therefor  in  case  the  same  is  found  not  to  be  within  the  pur- 
view of  the  act. 

In  short,  the  act  gives  the  land  department  no  power  or 
authority  in  the  premises.     It  can  neither  say  how  much  or 
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what  material  may  be  ased  in  the  construction  of  a  road. 
The  act  is  the  measure  of  the  company's  rights  in  the 
premises,  and  when  it  has  complied  with  the  preliminary 
condition  mentioned  in  section  4,  it  has  the  authority  '*to 
take  **  what,  under  the  circumstances,  may  be  said  to  belong 
to  itk  and  no  more. 

Of  course  the  act  does  not  authorize  any  one  to  take  ma- 
terial from  the  public  lands,  except  the  railway  company. 
But  when  we  consider  the  nature  of  the  license  and  the 
condition  and  circumstances  of  the  licensee,  it  must  be  con- 
ceded, that  congress  could  not  have  contemplated,  that  a 
railway  company  would  in  all  or  even  many  cases,  select  and 
take  this  material,  so  to  speak,  in  person. 

Usually,  railways  are  constructed,  either  by  contract  for 
the  entire  work  or  for  the  severiJ  parts  involved  therein;  as 
for  instance,  grading,  furnishing  ties,  laying  track,  building 
bridges  and  the  like.  Now,  whoever  contracts  with  a  com- 
pany entitled  to  take  material  from  the  public  lands  under 
this  act,  to  grade  the  bed  of  a  road,  to  furnish  ties  for  it  or 
to  build  a  bridge  on  it,  does  thereby,  and  without  any 
special  agreement  or  authorization  to  that  effect,  so  far 
become  substituted,  in  this  respect,  to  the  rights  of  the 
company.  And  in  my  judgment,  where  a  person  not  under 
conhract  with  or  in  tiie  employment  of  the  company,  cuts 
timber  on  the  public  lands  adjacent  to  the  line*  of  its  road, 
and  afterwards  disposes  of  it  to  the  company,  to  be  used  in 
the  construction  of  its  road,  and  it  is  so  used,  neither  such 
person  nor  the  company  are  liable  as  wrong  doers.  The 
company  having  a  right  to  take  such  timber  within  the  area 
where  this  was  cut,  and  for  the  purpose  to  which  it  was  ulti- 
mately applied,  by  receiving  it  from  the  hands  of  such  per- 
son, adopts  his  act  of  selecting  and  cutting  it,  and  makes  the 
same  its  own — ratify  it. 

Nor  is  there  anything  in  the  general  powers  conferred  on 
the  commissioner,  that  can  be  construed  to  give  him  author- 
ity, to  prescribe  rules  for  the  taking  of  material,  under  this 
act,  by  railway  companies;  and  particularly  to  confer  on 
himself  the  right  to  determine  in  advance,  from  where  and 
what  quantity  of  such  material  may  be  taken  and  used. 
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Section  463  of  the  reyieed  statutes,  authorizes  the  com- 
missioner under  the  direction  of  the  secretary  of  the  interior 
"to  perform  all  executive  duties "  respecting  the  public 
lands;  as  for  instance,  concerning  their  survey  and  sale,  and 
the  issuing  of  patents;  and  by  sec.  2478  thereof,  he  is  "  au- 
thorized to  enforce  and  carry  into  execution,  by  appropriate 
regulations,"  every  part  of  title  thirty-two,  ''  not  otherwise 
specially  provided  for." 

But  these  ''executive  duties"  must  be  prescribed  by  law, 
before  they  can  be  performed;  and  there  is  no  law  prescrib- 
ing any  duty  to  be  performed  by  the  land  department  con- 
cerning the  taking  of  material  under  the  act  of  1875.  And 
the  regulations  which  the  commissioner  may  make,  to  en- 
force or  carry  into  effect  any  part  of  title  thirty-two,  can 
only  be  appropriate — legal  and  proper — when  the  statute  to 
be  enforced  contemplates  and  admits  of  such  regulation, 
and  the  matter  is  not  otherwise  specially  provided  for.  Nor 
is  the  act  of  1876,  any  part  of  said  title,  having  been  passed 
since  the  revision  of  the  statutes;  and  if  it  was,  so  far  as 
the  mere  taking  of  material  is  concerned — as  to  when  and 
where  it  may  be  done  and  to  what  extent — the  statute  leayes 
nothing  to  be  regulated. 

Doubtless,  the  commissioner  is  authorized  and  charged 
with  the  duty  of  seeing  that  a  railway  company  does  not 
abuse  this  license  by  taking  material  from  public  lands  not 
adjacent  to  the  line  of  its  road,  or  by  taking  more  from 
lands  that  are  adjacent  thereto,  than  is  necessary  for  the 
construction  thereof.  And  in  the  exercise  of  this  general 
supervision  it  may  be  proper  and  convenient  for  the  com- 
pany to  take  the  opinion  of  the  secretary  and  commissioner 
as  to  what  are  ''  adjacent "  lands  under  certain  circumstan- 
ces, and  what  structures  may  properly  be  included  in  the 
phrase,  ''construction  of  its  road."  By  this  means  unpro- 
fitable controversy  and  litigation  between  the  government 
and  the  company  may  be  avoided. 

But  in  the  end  the  company  may,  if  it  will,  exercise  its 
own  judgment,  and  take  any  material  to  which  it  may  con- 
sider itself  entitled,  unless  restrained  by  legal  proceedings, 
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subject  only  to  the  judgment  of  the  court  in  which  it  may  be 
proceeded  against  for  an  alleged  trespass. 

The  facts  set  forth  in  the  first  allegation  of  the  reply  are 
immaterial  and  insufficient  to  avoid  the  defense  contained  in 
the  answer. 

The  materiality  of  the  second  allegation  depends  on  the 
construction  to  be  giyen  to  the  word  ''railroad,''  as  used  in  the 
second  clause  of  section  1  of  the  act  of  1876,  The  license 
''to  take"  material  from  the  public  lands  is  limited  to 
what  is  necessary  for  the  "construction"  of  the  adjacent 
road. 

Before  undertaking  to  interpret  the  language  of  the  act 
in  this  connection,  it  is  proper  to  consider  its  general  nature 
and  purpose. 

And  first,  the  act  is  not  a  mere  gratuity,  but  was  evidently 
passed  on  the  theory  that  it  is  for  the  interest  of  the  grantor  to 
promote  the  building  of  railways  through  the  public  domain. 
At  its  passage,  the  United  States  was  and  still  is  the  owner 
of  millions  of  acres  of  wild  and  unsettled  land.  Congress 
intended  to  enhance  the  value  and  promote  the  settlement 
of  these  lands  by  inducing  capital  to  build  railways  through 
them.  The  inducement  is  the  right  of  way,  and  the  license 
no  take  material  from  the  adjacent  lands  for  the  construction 
of  the  road.  And  this  right  of  way  is  not  confined  to  a 
mere  roadway,  but  expressly  includes  ground  not  exceeding 
twenty  acres  for  every  ten  miles  of  the  road,  for  station 
buildings,  depots,  machine  shops,  side  tracks,  turnouts  and 
water  stations. 

From  this  it  appears  that  in  making  the  grant  of  the  right 
of  way,  congress  appears  to  have  considered  all  these 
structures  as  a  necessary  part  of  the  road,  and  provided  for 
them  occordingly.  In  construing  the  license  to  take  mate- 
rial for  the  construction  of  the  road,  heed  should  be  given, 
to  what  congress,  in  the  grant  of  the  right  of  way,  assumed 
would  be  included  in  such  construction.  The  grant  of  the 
easement  over  the  land  for  the  construction  of  the  road 
indicates  the  extent  of  the  license  to  take  material  for  its 
construction.  The  one  is  the  complement  or  measure  of  the 
other. 
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The  license  ''  to  take  "  material  is  manifestly  intended  to 
aid  the  company  to  build  and  oonstrnct  that  for  whicli  the 
right  of  way  was  giyeni  and  nothing  appearing  to  the  con- 
traty,  it  oaght  to  be  construed  so  as  to  include  the  stmctnres 
specified  in  the  latter  as  well  as  the  mere  track. 

But  I  think  there  is  no  difficulty  in  reaching  the  same  con- 
clusion on  general  principles.  In  common  parlance,  a 
railway  consists  of  "the  road"  and  "the  rolling  stock.'' 
The  former  includes  eyerything  that  is  immoTable  or  affixed 
to  the  soil — such  as  station  houses,  round  houses,  platforms, 
water  tanks  and  machine  shops.  The  road  cannot  be 
operated  without  these,  or  considered  constructed  until  they 
are  built. 

And  under  peculiar  circumstances  other  structures  or  uses 
of  material  maybe  "necessaiy"  in  the  construction  of  a 
road.  A  ferryboat  is  a  floating  bridge,  and  a  snowshed  is  a 
tunnel  through  a  temporary  but  periodic  snow  bank.  The 
one  is  as  much  a  part  of  the  track  as  a  stationary  bridge, 
and  the  other  as  a  tunnel  through  a  permanent  bank  of  earOi 
or  stone.  Both  may  be  necessary  in  the  construction  of  a 
road,  and  without  which  it  could  not  be  succeaafnily 
operated. 

Under  any  circumstances,  it  would  be  a  narrow  construc- 
tion of  such  a  license  to  limit  it  to  the  material  necessazy 
for  the  construction  of  a  mere  track,  but  when  we  consider 
how  much  the  construction  of  this  road  has  benefitted  the 
United  States,  that  it  has  opened  the  country  through  which 
it  passes,  to  settlement,  and  greatly  enhanced  the  value  of 
the  adjacent  lands,  such  construction  savors  of  downright 
meanness. 

This  material  appears  to  have  been  taken  from  certain 
townships  through  which  the  road  runs,  and  no  question  is 
made  but  that  such  lands  are  "  adjacent'*  to  the  line  of  the 
road. 

What  is  "adjacent "  land  within  the  meaning  of  the  statute, 
must  depend  on  the  circumstances  of  each  particular  case. 
Where  the  "adjacent"  ends  and  the  non-adjacent  begins 
may  be  difficult  to  determine. 

On  the  theory  that  the  material  is  taken  on  account  of  the 
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benefit  resulting  to  the  land  from  the  construction  of  the 
road,  my  impression  is  that  the  term  "  adjacent"  onght  not 
to  be  construed  to  include  any  land  saye  such  as  by  its  prox- 
imity to  the  line  of  the  road  is  directly  and  materially  bene- 
fitted by  its  construction. 
The  demurrer  is  sustained. 


GiLMAN  L.  Eastman  v.  Clackamas  County. 
Omourr  Ooubt,  Distbiot  of  Obbgon. 

SSFTSMBEB   5,    1887. 

1.  LiABZLiTT  OF  OouiiTr  FOB  Injubt  fbom  Dbfbotitx  Bbidoi.— By  the  law 

of  Oregon,  a  oonnty  has  charge  and  snperrision  of  all  the  public  roads 
therein,  and  by  means  of  road  distriets,  sapervisors  and  local  taxation, 
is  proTided  with  the  means  to  open  and  keep  them  in  repair,  and  is 
therefore  on  principle  liable  at  common  law  for  any  injury  to  person  or 
property  resnlting  from  its  act  or  omission  in  the  oonstmotion  or  main- 
tenance of  a  bridge  on  snoh  highway. 

2.  BioHT  TO  BiMBDT  FOB  AN  Imjubt.— Beotion  10  of  article  I  of  the  oonstita- 

tion  of  the  state  declares  that  **  erery  man  shall  haye  remedy  by  dne 
course  of  law  for  injury  done  him  in  person,  property  or  reputation"; 
at  and  long  prior  to  the  formation  and  adoption  of  the  constitution  the 
statute  of  Oregon  gave  any  person  an  action  against  a  county  for  an 
injury  to  his  rights  arising  from  some  act  or  omission  thereof,  which 
statute  was  continued  in  force  by  section  7  of  article  18  thereof:  EM, 
that  such  remedy  for  such  injury  or  its  equivalent  was  secured  to  the  party 
by  the  constitution,  and  therefore  it  is  not  in  the  power  of  the  legisla- 
ture to  depriye  him  of  it. 

3.  Bbpbal  of  Statotb. — ^A  statute  of  Oregon  passed  in  1854,  gaye  an  action 

against  a  county  for  an  injury  arising  from  its  act  or  omission,  which  was 
continued  in  force  after  the  adoption  of  the  constitution  by  section  7  of 
article  18  thereof,  and  on  the  adoption  of  the  code  of  dyil  procedure  in 
1862,  the  provision  was  carried  into  section  347  thereof;  but  on  February 
21,  1887,  the  legislature  amended  said  section  so  as  to  omit  such  proTis- 
ion,  without  making  any  express  provision  as  to  any  existing  right  of 
action  thereunder:  Held,  that  in  the  absence  of  any  express  provision 
to  that  eflfeot  the  act  of  1887  ought  not  to  be  construed  so  as  to  affect  or 
take  away  any  such  rights,  and  did  not  affect  this  action  then  pending  in 
this  court  for  damages  for  such  an  injury. 

4.  NonoB  OF  Dbfbgt  in  Hzohwaxb.— A  supervisor  of  roads  is  the  agent  of 

the  county  within  his  district,  and  notice  to  him  of  a  defect  in  a  high- 
way therein  is  notice  to  the  county;  and  what  he  may  know  of  such 
defect  in  the  diligent  discharge  of  the  duties  of  his  office  he  has  notice 
of  and  the  county  also. 
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Before  Deadt^  District  Judge. 

Mr.  Prank  V.  Drake,  for  the  plaintiff. 
Mr.  T.  A.  McBride,  and  Mr.   WiUiam  H.  Effinger,  for  the 
defendant. 

DsADT,  J.  This  action  is  broaght  by  the  plaintiff^  who 
is  a  citizen  of  Galifomia,  against  the  defendant,  a  public 
corporation  of  this  state,  to  recover  damages  for  an  injury 
sustained  by  the  plaintiff  in  his  person  and  property,  in 
the  sum  of  seven  thousand  three  hundred  and  ninety  dollars, 
on  June  20,  1886,  in  crossing  a  bridge  on  road  one  hundred 
in  district  fifty-eight,  in  Glackamas  county,  by  reason  of  its 
defective  and  insecure  structure  and  condition. 

The  answer  of  the  defendant  consists  of  specific  denials 
of  every  material  allegation  in  the  complaint  except  the 
citizenship  of  the  defendant;  and  a  hypothetical  allegation, 
to  the  effect  that  if  the  plaintiff  did  fall  from  said  bridge  it 
was  the  result  of  his  own  negligence.  The  plaintiff  replied, 
denying  negligence  on  his  part. 

The  cause  was  tried  by  the  court  without  the  aid  of  a  jury; 
and  on  the  trial  a  stipulation  was  filed,  to  the  effect  that  the 
plaintiff  in  his  reply  had  alleged  in  due  form  that  the  de- 
fendant was  estopped  to  deny  that  the  road  in  question  is 
and  was  at  the  date  of  the  injury  complained  of,  a  county 
road  and  public  highway;  and  that  the  defendant  had  in 
like  manner  pleaded  in  its  answer  the  act  of  February  21, 
1887,  entitled  an  act  to  amend  section  347  of  the  code  of 
civil  procedure,  subject  to  any  legal  objection  thereto. 

I  find  the  material  facts  of  the  case  to  be  as  follows: 

From  the  records  and  files  of  the  county  court  of  Glacka- 
mas county  it  appears  that  in  January,  1876,  a  petition  duly 
signed  was  presented  to  said  court  for  the  location  and  es- 
tablishment of  a  county  road,  commencing  at  the  intersec- 
tion of  the  Oregon  Gity  and  Portland  road,  and  the  old  im- 
migrant road  leading  to  Philip  Foster's,  near  the  center  of 
section  thirteen,  in  township  two  south,  of  range  four  east, 
running  thence  in  a  southeasterly  direction  about  thirteen 
miles,  to  Salmon  river,  near  the  residence  of  Edwin  Bates, 
on  the  northeast  quarter  of  section  twenty-six,  in  township 
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two  south,  of  range  six  east,  with  proof  by  the  affidayit  of 
one  of  the  petitioners  that  due  notice  had  been  given  of 
said  petition;  that  thereafter  daring  the  same  year  said  road 
was  dnly  located,  surveyed  and  established  as  county  road 
one  hundred,  and  entered  on  the  county  map  of  roads  and 
road  districts,  in  said  county,  and  has  since  been  opened 
and  regularly  worked  by  the  supervisors  of  road  district 
fifty-eight,  appointed  by  said  court;  that  in  1880  and  1881 
a  wooden  bridge  was  built  by  certain  of  said  supervisors  on 
the  line  of  said  road,  with  the  road  tax  of  said  district^ 
across  Beaver  creek,  the  same  being  about  eighty  feet  long^ 
having  three  stringers  five  feet  apart,  twelve  feet  wide  and 
from  twelve  to  fifteen  feet  above  the  stream  and  ravine 
through  which  it  flows,  curving  to  the  left  from  the  eastern 
end,  without  railing,  and  covered  in  the  center  with  loose 
plank  two  inches  thick  and  twelve  inches  wide,  and  at  each 
end  with  puncheons,  on  the  north  or  lower  ends  of  which, 
loose  logs  were  laid  lengthwise  the  bridge;  that  from  the 
opening  of  this  road  to  the  commencement  of  this  action, 
the  supervisors  of  road  district  fifty-eight  made  regular  re- 
turns of  the  tax  by  them  collected  and  expended  on  this 
road  including  this  bridge,  with  the  charges  for  their  servi- 
ces, to  the  county  court  of  Clackamas  county,  which  were 
regularly  audited  and  settled. 

On  June  20,  1886,  while  the  plaintiff  was  traveling  from 
eastern  Oregon  to  Portland,  by  the  way  of  the  Barlow  road, 
across  the  Cascade  mountains,  in  a  buggy  drawn  by  two 
horses,  with  John  Morgan  as  a  companion,  he  came  down 
the  stream  to  the  eastern  end  of  this  bridge,  and  following 
the  road,  turned  shortly  on  to  it,  on  a  descending  grade. 
At  the  time  bashes  and  small  trees  had  grown  up  on  either 
side  of  the  bridge,  and  particularly  on  the  upper  or  left 
side,  so  that  the  foliage  obscured  the  surroundings,  and 
prevented,  in  connection  with  the  curve  in  the  bridge,  an 
uninterrupted  view  of  the  roadway  thereof. 

The  bridge  was  somewhat  lower  on  the  upper  than  the 
lower  side,  and  about  thirty  feet  from  the  eastern  end  a 
plank  had  slipped  to  the  left  as  far  as  the  middle  stringer  or 
been  broken  off  there,  leaving  a  hole  in  the  right  hand  side 
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oi  the  roadway  aboat  fonr  feet  long  and  twelye  inches  wide. 
When  the  team  oame  to  this  opening  the  off  horse  shied  or 
crowded  to  the  left,  thereby  pushing  the  near  one  to  flie 
edge  of  bridge  in  the  dense  ingrowing  and  OTerhanging 
foliage,  when  the  animal,  unconscions  of  the  danger, 
stepped  off  the  bridge  and  fell  to  the  bottom,  drawing  the 
other  horse  and  boggy  after  him. 

As  the  horses  shied,  Morgan  jumped  out  of  the  boggy, 
bot  the  plaintiff,  who  was  driving,  went  over  with  the  team 
into  the  creek  below,  falling  with  his  head  and  shooldera 
between  two  logs,  from  which  sitoation  he  was  soon  rescoed 
by  Morgan.  The  boggy  was  badly  cracked,  bent  and 
strained,  the  harness  was  much  broken  and  the  horses  con- 
siderably scratched  and  bruised.  The  plaintiff  was  pain- 
fully bruised  on  the  left  side,  and  suffered  a  fraction  of  the 
ulna  or  lower  bone  of  the  left  arm,  between  the  middle  and 
lower  third. 

With  the  assistance  of  a  person  living  in  the  vicinity,  the 
horses  and  buggy  were  gotten  out  of  the  creek  and  put 
together,  and  the  plaintiff  and  his  companion  drove  on  a 
few  miles  to  a  place  called  Sandy,  where  they  spent  the 
night,  and  the  next  day  they  drove  to  Portland,  a  distance 
of  about  twenty-five  miles.  Here  the  plaintiff  put  his  team 
in  a  livery  stable  for  care  for  two  months  at  a  cost  of  one 
dollar  per  day,  at  the  end  of  which  the  outfit  was  disposed 
of  for  one  hundred  and  seventy-five  dollars,  the  same  having 
cost  at  Walla  Walla,  a  few  weeks  before,  four  hundred  and 
twenty-five  dollars;  that  is,  two  hundred  dollars  for  the 
buggy,  one  hundred  and  seventy-five  dollars  for  the  horses 
and  fifty  dollars  for  the  harness.  On  the  day  after  his  arri* 
val  in  Portland  the  plaintiff,  his  arm  being  badly  swollen 
and,  as  he  thought,  broken,  visited  a  physician,  who  told 
him  he  could  not  tell  then  whether  his  arm  was  broken  or 
not,  and  advised  him  to  put  it  in  a  sling  and  bathe  it  with  a 
certain  liniment,  which  he  did  for  ten  days  or  two  weeks, 
when  he  went  to  another  physician,  who  told  him  his  arm 
was  broken  and  also  a  rib,  and  set  the  former  and  put  it  in 
splints,  and  afterwards  introduced  him  to  a  third  physician, 
who  said  so  much  time  had  elapsed  he  coold  not  tell  what  to 
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do  for  him,  when  he  went  to  a  foarth  one,  who  says  he 
treated  his  arm  for  a  month  or  two,  daring  which  time  he 
reduced  the  fracture  and  put  it  into  splints,  where  the 
plaintiff  says  it  remained  until  last  spring. 

The  defendant  having  in  its  answer  and  otherwise  denied 
that  the  plaintiff's  arm  was  broken,  on  the  trial  the  arm  was 
submitted  to  the  examination  of  several  physicians,  two  of 
whom  were  called  by  the  defendant,  and  they  all  agreed 
there  had  been  a  fracture  of  the  ulna,  followed  by  delayed 
union;  that  the  ends  of  the  bone  were  now  held  together  by 
a  oartilagineous  formation,  which  in  all  probability  will 
ossify  in  time  and  produce  a  good  arm. 

The  plaintiff  at  the  time  of  the  accident  was  engaged  in 
taking  orders  for  portraits  in  crayon  and  pastel,  which  he 
makes,  and  had  received  eight  hundred  dollars  worth  of  the 
same,  that  he  was  unable  to  finish  on  account  of  his  injuries, 
without  the  aid  of  solar  prints  and  hired  help,  the  cost  of 
which  consumed  his  profits,  and  he  paid  surgeons  for 
attendance  during  the  illness  consequent  on  such  injuries 
one  hundred  and  twenty-five  dollars. 

On  the  oral  argumont  of  the  case  one  of  the  counsel  for 
the  defendant  made  and  insisted  on  the  point  that  this  is  not 
a  lawful  county  road,  and  therefore  the  county  is  under  no 
obligation  to  keep  the  bridge  in  repair. 

The  statute  (Or.  Laws,  p.  721,  sees.  1,  2,  3,)  provides: 
''That  all  county  roads  shall  be  under  the  supervision  of 
the  county  court,"  and  no  such  road  shall  be  established 
except  by  its  authority.  **A.ll  applications  for  *  *  * 
locating  county  roads  shall  be  by  petition  to  the  county 
court  *  *  *  signed  by  at  least  twelve  householders  of 
the  county  residing  in  the  vicinity  "  of  said  proposed  road, 
specifying  the  termini  and  intermediate  points  of  the  same. 
An  application  for  a  county  road  shall  be  accompanied  by 
proof  that  notice  thereof  was  posted  at  the  place  of  holding 
the  county  court,  and  also  in  ''three  public  'places  in  the 
vicinity  of  said  proposed  road  thirty  days  previous*'  thereto. 

In  this  case  the  proof  of  notice  endorsed  on  the  petition 
states  that  one  notice  was  posted  "  on  the  court  house  door 
and  three  in  the  vicinity  of  the  road  "  described  in  the  peti- 
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tion,  but  does  not  show  that  such  notices  were  signed  by  any 
one,  or  that  the  places  where  they  were  posted  are  **  public'* 
places. 

The  contention  of  counsel  is  that  it  should  not  only  appear 
that  the  places  where  the  notices  were  posted  are  *'  public  " 
places,  but  they  should  be  named,  so  that  the  court  and  per- 
sons interested  in  the  matter  can  determine  or  ascertain 
whether  they  were  properly  posted  or  not. 

In  Minard  v.  Douglas  county  (9  Or.  206),  the  supreme 
court  held  that  notice  of  such  an  application  is  invalid  un- 
less signed  by  the  petitioners;  and  suggested  that  the  proof 
should  designate  the  places  where  the  notices  were  posted. 
See  Bums  v.  MuUnomdh  Railway  Co.  (8  Sawy.  543.) 

But  the  question  in  Minard  v.  Douglas  county  arose  be- 
tween the  latter  and  a  private  person  whose  land  was  sought 
to  be  subjected  to  the  easement  of  a  county  road,  by  the 
judgment  of  the  county  court  in  a  proceeding  of  which  he 
claimed  he  had  not  legal  notice. 

In  the  case  under  consideration  the  county  wants  to 
escape  or  avoid  its  responsibility  as  curator  of  county 
roads,  on  the  ground  that  a  road  that  was  in  fact  established 
by  its  court  more  than  ten  years  ago  and  has  ever  since 
been  recognized  by  it  and  the  inhabitants  thereof  as  a  law- 
ful county  road  and  public  highway,  is  not  dejure  a  county 
road,  because,  forsooth,  in  establishing  it  the  county  court 
acted  without  legal  notice  to  the  persons  through  whose 
lands  it  is  laid,  not  one  of  whom,  however,  has  any  com- 
plaint to  make  in  the  matter. 

In  my  judgment,  this  is  bad  law  and  worse  morals.  The 
county  having  formally  laid  out  and  opened  this  road,  and 
built  this  bridge  thereon,  and  thereby  authorized  and  invited 
the  public  to  travel  over  it,  is  estopped,  when  any  person 
seeks  redress  for  an  injury  sustained  by  its  negligence  in 
the  constraction  or  maintenance  of  said  bridge,  to  say  the 
road  is  not  a  lawful  one — we  committed  an  error  in  the  pro- 
ceeding for  its  establishment. 

In  Mayor  v.  Sheffield  (4  Wall.  189)  it  was  held  in  the 
language  of  the  syllabus — ''Where  a  corporation  is  sued 
for  an  injury  growing  out  of  negligence  of  the  corporate 
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authorities,  in  their  care  of  the  streets  of  the  corporation, 
thev  cannot  defend  themselves  on  the  ground  that  the 
formalities  of  the  statute  were  not  pursued  in  establishing 
the  street  originally;"  and — ''If  the  authorities  of  a  oily  or 
town  have  treated  a  place  as  a  public  street,  taking  charge 
of  it,  and  regulating  it  as  they  do  other  streets,  they  cannot, 
when  sued  for  such  injury,  defend  themselves  by  alleging 
want  of  authority  in  establishing  the  street." 

Nor  is  this  all  in  this  connection.  By  the  proviso  to 
section  one  of  the  act  of  October  24,  1882  (Ses.  L.  60), 
which  is  substantially  a  re-enactment  of  the  proviso  to  sec- 
tion one  of  the  act  of  October  29, 1870  (Oregon  Laws,  721), 
it  is  declared — "That  all  roads,  viewed,  surveyed  and 
recorded  by  order  of  any  county  court  of  this  state,  subse- 
qnentiy  to  October  29,  1870,  and  the  said  road  has  not  been 
defeated  by  remonstrance,  as  now  provided  by  law,  or  has 
not  been  made  or  declared  vacated  by  existing  laws,  shall 
be  and  the  same  are  hereby  declared  public  highways." 

And  although  it  was  held  by  this  court,  in  Bums  v. 
Multnomah  Railway  Co.  (8  Sawy.  543),  that  a  road  "viewed, 
surveyed  and  recorded  "  by  order  of  a  county  court,  without 
notice  of  the  application  therefor  is  void,  as  against  any 
person  whose  land  is  thus  attempted  to  be  charged  with  a 
public  easement,  and  could  not  be  made  legal,  as  to  him, 
by  any  act  of  the  legislature,  yet,  it  may  well  be  held,  that 
so  far  as  the  county  is  concerned,  the  road  is  thereby  legal- 
ized. And  in  any  view  of  the  matter,  in  my  judgment,  it 
cannot  defend  itself  in  an  action  for  damages  resulting  from 
an  injury  caused  by  its  neglect  to  properly  care  for  such 
road,  on  the  ground  of  a  defect  in  the  notice  of  the  applica- 
tion for  its  establishment. 

This  point  is  not  made  in  the  printed  brief  for  the  defend- 
ant, filed  since  the  oral  argument,  and  it  may  be  that  coun- 
sel on  further  reflection,  have  concluded  to  abandon  it. 

The  next  point  made  in  the  defense  is,  that  admitting  the 
legality  of  the  road,  the  duty  of  the  county  to  keep  the 
bridge  in  good  condition  and  the  injury  to  the  plaintiff  by 
reason  of  its  neglect  of  this  duty,  the  plaintiff  is  without 
remedy,  because  at  common  law  no  action  would  lie  in  such 
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case  against  the  county,  and  the  legislature,  since  the  com- 
mencement of  this  action,  have  repealed  the  statate  giving 
the  right  to  maintain  one. 

In  Bumdl  v.  The  Mm  dwelling  in  the  CourUy  of  Devon  (2 
Term  Bep.  667,  Tempus,  1788),  it  was  held  in  the  King's 
bench,  that  an  action  wonld  not  lie  by  an  indiyidnal  against 
the  inhabitants  of  a  connty  for  an  injory  sustained  in  con- 
seqnence  of  a  bridge  being  out  of  repair  which  was  charge- 
able to  the  county. 

The  decision  of  the  court  was  placed  by  Lord  Eenyon  on 
the  ground  that  the  inhabitants  of  the  county  were  not  a 
corporation,  and  had  *'no  corporate  fund  out  of  which  sat- 
isfaction of  a  judgment  could  be  made;  that  if  the  action 
was  allowed,  and  the  plaintiff  had  judgment,  it  might  be  sat- 
isfied out  of  the  property  of  any  one  of  the  men  of  Devon, 
and  the  result  would  be  ''an  infinity  of  actions  "  among  the 
defendants  for  contribution. 

This  was  in  fact  an  action  against  an  unorganized  mass. 
An  English  county  was  not  a  corporation.  It  had  no  board 
or  court  which  stood  for  the  inhabitants  and  administered 
their  local  affairs.  It  had  no  power  of  taxation,  and,  there- 
fore, had  no  corporate  fund.  It  was  merely  a  convenient 
division  of  the  kingdom^  comprising  a  number  of  quasi  cor- 
porations, such  as  parishes,  hundreds  or  wapentakes,  for 
judicial  and  representative  purposes,  in  which  the  king  in 
his  executive  character,  was  represented  by  the  vice-comes, 
or  sheriff,  on  whom,  in  process  of  time,  the  civil  administra- 
tion was  almost  wholly  devolved.  (1  Blackstone^  116,  339; 
Whar.  Law  Lex.,  County.) 

The  duty  of  keeping  the  highways,  including  the  bridges 
thereon,  in  repair,  devolved  on  the  parishes  in  which  they 
were.  It  was  accomplished  by  means  of  a  tax  on  the  prop- 
erty and  persons  of  the  parish,  paid  either  in  labor  or 
money,  and  applied  under  the  direction  of  the  surveyor  of 
ways. 

By  the  act  of  22  Henry  YIII.,  chap.  5,  this  burden,  in 
the  case  of  bridges  outside  of  any  town,  was  devolved  on 
the  county  at  large,  the  justices  of  the  county,  or  any  three 
of  them  being  authorized  to  cause  the  repairs  to  be  made  at 
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the  expense  of  the  inhabitants  thereof;  and  this  nndonbtedly 
was  the  condition  of  the  bridge  in  Russell  y.  The  Men  of 
Devon.  The  inhabitants  of  the  ooonty  had  no  authority  to 
repair  the  bridge  or  to  raise  means  to  it  with,  any  more 
than  the  inhabitants  of  one  of  our  road  districts.  They 
were  only  bound  to  contribute  labor  or  money  for  that  pur- 
pose, as  they  were  required  by  the  justices.  (1  Blackstone, 
357;  Bher.  &Bed.  Neg.,  sec.  248. 

Following  the  case  of  BuaseU  v.  The  Men  of  Devon,  or 
the  proTisions  of  their  own  statutes,  most  of  the  American 
courts  have  held  that  a  county  is  not  liable  in  damages  for 
an  injury  sustained  by  any  one  in  consequence  of  failing  to 
keep  in  repair  a  highway  or  bridge,  while  they  have  been 
generally  agreed  that  a  town  incorporated  under  a  special 
statute  or  charter,  with  authority  over  the  streets  and  bridges 
within  its  limits  and  the  power  to  raise  money  by  taxation 
for  that  purpose,  is  so  liable,  unless  otherwise  provided  by 
statute.  (Dill.  Mun.  Corp.  (2  Ed.)  sec.  785;  Bankin  v. 
Buckman,  9  Or.  253. 

The  reason  given  for  this  distinction — that  the  inhabitants 
of  a  town  incorporated  under  a  special  statute  consent 
thereto,  while  a  county  exists,  without  the  consent  of  its  in- 
habitants, simply  as  a  sub-division  of  the  state — shows  that 
it  is  a  distinction  without  any  substantial  difference. 

In  Thompson  on  Negligence,  (Vol.  1,  618)  the  author 
after  premising  that  the  ground  of  the  judgment  in  BueaeU 
V.  The  Men  of  Devon,  is  not  sound  when  applied  to  counties 
in  the  Western  states,  says:  ''These  counties  are  political 
bodies,  having  a  common  administrative  board,  elected  by 
voters  of  the  county,  by  which  the  business  of  the  county  is 
transacted.  Through  this  board  the  county  contracts  and 
is  contracted  with,  sues  and  is  sued.  Many  counties  issue 
negotiable  securities  in  large  amounts.  Their  administra- 
tive boards  possess  a  limited  power  of  taxation  for  county 
purposes.  In  these  respects,  no  substantial  difference  is 
perceived  to  exist  between  them  and  chartered  municipal 
corporations.  The  argument,  that  a  liability  should  attach 
to  the  latter,  and  not  to  the  former,  because  the  latter  are 
supposed  to  accept  their  charters  voluntarily,  while  the 
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duties  and  obligations  annexed  to  the  former  are  imposed  on 
them  inTolontarilj,  is  based  on  an  assumption,  in  most 
oases,  untrue  in  point  of  fact,  and  is,  even  where  the  premi- 
ses are  correct,  fantastical  and  destitute  of  sense.  There  is 
no  sound  distinction  between  the  sanction  of  an  obligation 
voluntarily  assumed  by  a  public  body  and  that  of  an  obliga- 
tion which  the  legislature,  in  the  due  exercise  of  its  powers, 
has  imposed  upon  it." 

In  Iowa,  Maryland,  Indiana  and  Pennsylvania,  the  coun- 
ties or  townships  charged  with  the  duty  of  maintaining 
highways,  and  provided  with  the  means  of  doing  so,  are 
held  liable  for  injuries  resulting  from  neglect  in  this  respect. 
{Brown  v.  Jffferwm  Courdify  16  Iowa,  339;  Commissioners  of 
Baltimore  County  v.  Baoctery  44  Md.  1;  House  v.  Board  of 
Commissioners^  60  Ind.  680;  Dean  v.  N.  M.  Township ^  5  W. 
and  S.  645;  Mahoney  v.  SchoUy,  84  Pa.  St.  136.) 

And  the  modem  English  local  boards  and  trustees,  that 
are  charged  with  the  care  and  maintenance  of  highways  and 
provided  with  the  means  of  raising  funds  for  the  purpose, 
are  now  held  liable,  in  their  corporate  capacity,  for  an 
injury  caused  by  their  negligence  or  that  of  their  servants. 
(Mersey  Docks  Trustees  v.  Gibbs  &  PenJiaUow,  L.  E.  1  H,  of 
L.  93.) 

A  county  in  Oregon,  through  the  instrumentality  of  its 
county  court,  has  the  charge  and  supervision  of  all  public 
roads  within  its  limits,  and  to  this  end  may  divide  the  county 
into  road  districts  and  appoint  a  supervisor  of  roads  for 
each  one,  who  is  authorized,  by  statute,  to  assess,  within 
certain  limits,  taxes  on  the  property  and  persons  liable  to 
perform  road  labor  in  his  district,  and  to  collect  and  apply 
the  same  in  money  or  labor  on  the  roads  therein.  And  in 
case  the  ordinary  tax  is  not  sufficient  to  open  a  new  road  or 
remove  casual  obstructions  from  any  one,  or  repair  a  bridge, 
he  may  make  any  additional  assessments  on  the  property 
and  persons  of  the  district  for  such  purpose.  A  supervisor 
must  keep  a^  account  of  all  money  and  labor  received  hj 
him  and  the  expenditure  and  disposition  thereof,  and  return 
the  same  to  the  county  court  annually  for  examination  and 
settlement . 
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In  short,  the  supervisor  is  the  direct  agent  of  the  county 
as  represented  by  the  county  court,  in  all  matters  pertaining 
to  the  opening  and  maintaining  the  public  highways  therein. 
(Or.  Laws,  chap.  50,  title  I.)  In  addition  to  this,  by^sub- 
diyision  4  of  section  870  of  the  code  of  civil  procedure,  the 
county  court  is  directly  authorized  ''to  provide  for  the 
erection  and  repairing,  within  the  county,  of  public  bridges 
upon  any  road  or  highway  established  by  public  authority." 

Upon  this  state  of  the  obligation  and  power  of  the  county, 
it  is  liable,  in  my  judgment,  for  an  injury  sustained  by  any 
one  in  consequence  of  its  failure  to  keep  a  highway  or  bridge 
thereon  in  reasonable  repair;  and  on  principle  the  common 
law  will  furnish  a  remedy  therefor,  as  in  the  case  of  an 
incorporated  town. 

By  section  4  of  the  act  of  January  7,  1854  (Laws  of 
1854-5,  page  168),  concerning  ''actions  by  and  against 
public  officers  and  public  bodies,"  an  action  was  authorized 
to  be  brought  against  any  county  in  the  then  territory, 
either  upon  a  contract,  "  or  for  an  injury  to  the  rights  of 
the  plaintiff,  arising  from  some  act  or  omission"  of  said 
county,  which  was  continued  in  force  after  the  adoption  of 
the  constitution,  by  section  7  of  article  XYIII  thereof;  and 
by  section  347  of  the  code  of  civil  procedure,  which  took 
effect  on  June  1,  1863,  it  was  re-enacted  and  continued  with 
some  verbal  alterations. 

On  February  21,  1887,  an  act  was  passed  entitled  "An 
act  to  amend  section  347  of  title  4  of  chapter  4  of  the  code 
of  civil  procedure,  relating  to  actions  by  and  against  public 
corporations  and  officers,"  which  restrains  the  right  to  main- 
tain an  action  against  a  county,  to  cases  arising  on  contract. 

Objection  is  made  to  the  constitutionality  of  the  act,  be- 
cause the  subject  is  not  expressed  in  the  title,  as  provided  in 
section  20  of  article  lY  of  the  constitution.  It  may  be 
admitted  that  there  is  no  such  act  as  that  described  in  the 
title  to  this  one.  But  "  section  347  of  title  4  of  chapter  4 
of  the  code  of  civil  procedure,  relating  to  actions  by  and 
against  public  corporations  and  officers,"  is  in  legal  effect 
simply  section  347  of  such  code.  The  superfluous  matter 
neither  helps  nor  hurts  it. 


opinion  of  the  Ooort— Deady,  J.  [September, 

This  action  was  oommenoed  on  Norember  16,  1866,  and 
on  Febmary  7, 1887,  a  demorrer  to  the  complaint  was  oyer- 
Toledi  and  the  act  amending  section  347  of  the  code  of  civil 
procedure,  so  as  to  leave  this  class  of  actions  unprovided 
for,  followed  on  February  21,  thereafter. 

And  now  it  is  contended  by  counsel  for  the  defendant  thai 
the  effect  of  this  act  is  to  take  away  plaintiffs  right  of  action, 
and  therefore  this  action  can  no  longer  be  maintained.  On 
the  other  hand,  counsel  for  the  plaintiff  contends:  (1),  that 
as  there  is  no  mention  in  the  amendment  of  pending  actions 
or  existing  rights  of  action,  it  ought  not  to  be  construed  to 
operate  retrospectively,  so  as  to  affect  them;  and  (2),  that 
the  right  to  maintain  this  action  is  a  vested  one  which  the 
legislature  cannot  take  away. 

The  fourteenth  amendment  declares  that  the  state  **  ahaU 
not  deprive  any  person  of  *  *  *  property  without  due 
process  of  law."  Assuming,  as  I  do  for  the  present,  that 
the  plaintiff's  right  of  action,  whether  vested  or  not,  is  not 
"property,"  within  the  meaning  of  this  amendment,  there 
is  nothing  in  the  constitution  of  the  United  States  or  of  this 
state  prohibiting  the  passage  of  retrospective  laws  by  the 
latter,  provided  they  do  not  impair  the  obligation  of  con- 
tracts or  partake  of  the  character  of  ex  post  facto  laws. 
Subject  to  these  qualifications,  the  state  may  pass  retrospec- 
tive laws,  and  thereby  divest  vested  rights,  without  violating 
the  constitution  of  the  United  States.  ( Waison  v.  Meroer^  8 
Pet.  110;  Charles  River  Bridge  v.  Warren  River  Bridge,  11 
Pet.  539;  Carpenter  v.  CommonweaUh,  17  How.  461;  Lode 
V.  New  Orleans,  4t  Wall.  172;  Oooley's  Oon.  Lim.  270.)  And 
the  state  constitution  goes  no  farther  in  this  respect  than  to 
prohibit  the  passage  of  laws  impairing  the  obligation  of 
contracts  or  ex  post  facto  laws — such  as  affect  retrospectively 
crimes  or  their  punishment.     (Con.  of  Or.  art.  I,  sec.  21.) 

This  is  a  civil  action  to  recover  damages  for  a  tort;  and  a 
law  affecting  the  right  to  maintain  it,  or  taking  it  away,  neither 
impairs  the  obligation  of  a  contract  or  partakes  of  the  char- 
acter of  an  ea;  post  facto  law,  And  admitting  that  the  right 
to  maintain  this  or  an  equivalent  action  for  the  redress  of 
this  wrong  is  a  vested  one,  of  which  the  plnintiff  ought  not 
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to  be  wantonly  deprived,  it  is  olear  the  legislatnre  may  do 
80,  if  it  will,  unless  the  constitution  of  the  state  is  in  the 
way. 

Section  10  of  article  I  of  the  constitution  of  the  state  pro- 
vides :  "  No  court  shall  be  secret,  but  justice  shall  be  admin- 
istered openly  and  without  purchase,  completely  and  without 
delay;  and  every  man  shall  have  remedy  by  due  course  of  law 
for  injury  done  him  inperson^  property  or  repuiation.^^ 

In  my  judgment,  the  latter  clause  of  this  section  has  an 
important  bearing  on  this  case. 

To  begin  with,  it  may  be  admitted,  that  the  remedy  guar- 
anteed by  this  provision  is  not  intended  for  the  redress  of  any 
novel,  indefinite  or  remote  injury,  that  was  not  then  regarded 
as  within  the  pale  of  legal  redress.  But  whatever  injury, 
the  law,  as  it  then  stood,  took  cognizance  of  and  furnished 
a  remedy  for,  every  man  shall  continue  to  have  a  remedy 
for  by  due  course  of  law. 

When  this  constitution  was  formed  and  adopted,  it  was 
and  had  been  the  law  of  the  land,  from  comparatively  an 
early  day,  that  a  person  should  have  an  action  for  damages 
against  a  county  for  an  injury  caused  by  its  act  or  omission. 
If  this,  then  known  and  accustomed  remedy,  can  be  taken 
away  in  the  face  of  this  constitutional  provision,  what  other 
may  not? 

Can  the  legislature,  in  some  spasm  of  novel  opinion,  take 
away  every  man's  remedy  for  slander,  assault  and  battery, 
or  the  recovery  of  a  debt  ?  And  if  it  cannot  do  so  in  such 
cases,  why  can  it  in  this  ? 

Contemporaneous  construction  is  always  resorted  to  for 
the  interpretation  of  constitutions  made  in  the  orderly  and 
peaceful  progress  of  organized  society.  What  was  the  law, 
practice  or  usage  at  the  time  is  assumed  to  have  been 
known  to  the  framers  of  the  constitution  and  the  people 
who  adopted  it,  and  the  phrases,  capable  of  a  larger  or 
smaller  application,  as  used  therein,  are  properly  inter- 
preted by  reference  thereto. 

For  instance,  although  the  constitution  requires  justice 
to  be  ''administered  openly  and  without  purchase,"  no  one 
doubts  that,  in  the  light  of  contemporaneous  usage,  the 
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parties  to  legal  proceedings  may  be  reqaired  to  contribute 
specially  to  the  expense  thereof,  or  that,  in  a  certain  class 
of  cases,  the  generid  pablic,  in  the  interest  of  public  morals 
and  decency,  may  be  excluded  from  the  court-room .  (Gool- 
ey's  Con.  Lim.  312.) 

For  these  reasons,  in  my  judgment,  the  legislature  can 
not,  in  the  face  of  this  constitutional  provision,  deny 
to  any  one  a  remedy  by  due  course  of  law  for  an  injaiy 
arising  from  the  wrongful  act  or  omission  of  a  county,  and 
therefore  the  amendment  of  section  347  of  the  code  of  civil 
procedure  is  null  and  void. 

But  I  am  content  to  rest  the  decision  of  this  case  on  the 
conclasion  that  the  amendment  of  section  347  does  not  and 
was  not  intended  to  affect  the  plaintiff^s  right  of  action. 

It  is  a  fundamental  rule  in  the  constitution  of  statutes 
that  they  shall  only  affect  future  cases,  unless  the  contrary 
intent  is  plainly  expressed.  The  very  essence  of  a  new  law 
is  a  rule  for  future  cases. 

In  Dash  V.  Van  Kleek  (1  John.  Bep.  503)  Mr.  Chief  Justice 
Kent  held  that  a  statute  ought  never  to  be  construed  so  as  to 
"defeat  a  suit  already  commenced  upon  a  right  already 
vested,"  ''if  it  be  susceptible  of  any  other"  construction, 
and  said:  "It  is  a  principle  in  the  English  common  law,  as 
ancient  as  the  law  itself,  that  a  statute  even  of  its  omni- 
potent parliament  is  not  to  have  a  retrospective  effect." 

In  OUmore  v.  Shuter  (2  Show.  16),  a  case  cited  with  ap- 
probation by  Lord  Mansfield  in  Couch  v.  Jeffries,  (4  Burr. 
2460),  and  by  Mr.  Chief  Justice  Kent  in  Dash  v.  Van  Kleek, 
supra,  it  was  held  in  an  action  brought  after  June  24  1677, 
on  a  parol  promise  made  before  that  time  that  the  same  was 
not  within  the  statute  of  frauds  and  perjuries  of  29  Charles 
II,  Ch.  3,  sec.  4,  which  enacts  ''  that  from  and  after  24  June, 
1677,  no  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of 
marriage,  unless  sach  agreement,  or  some  memorandum 
thereof,  shall  be  in  writing."  The  court  said  **that  the  act 
could  not  have  a  retrospect  to  take  away  an  action  to  which 
the  plaintiff  was  before  entitled." 

Upon  this  point  counsel  for  the  defendant  cite  and  rely 
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on  the  cases  of  BiUler  y.  Pcdmei*,  1  Hill,  324,  and  Union 
Iron  Co,  V.  Pierce,  4  Biss.  327,  in  the  former  of  which  it  was 
decided  that  the  right  of  a  judgment  creditor  under  a  par- 
ticular statute  to  redeem  from  a  mortgage  sale,  at  any  time 
within  a  year  therefrom,  may  be  lessened  by  a  statute  passed 
after  such  right  was  acquired,  but  which  left  a  reasonable 
time  thereafter  in  which  such  redemption  might  be  made. 
This  is  nothing  more  than  the  familiar  rule  that  a  statute  of 
limitations  may  be  made  applicable  to  existing  causes  of 
action  provided  a  reasonable  time  thereafter  is  allowed  in 
which  to  commence  action  thereon. 

In  the  course  of  the  opinion,  howeyer,  Judge  Cowen,  as 
usual,  discusses  a  good  many  cognate  questions,  and  among 
other  things  says:  (1)  that  where  a  statute  repeals  another 
which  imposed  a  penalty,  the  right  to  the  penalty  becomes 
extinguished,  even  though  a  prosecution  therefor  has  been 
commenced;  (2)  inchoate  rights,  derived  under  a  statute, 
are  lost  by  its  repeal,  unless  saved  by  express  words;  (3) 
but  it  is  not  so  with  civil  rights  that  may  stand  independent 
of  the  statute,  or  have  ceased  to  be  executory  and  become 
executed;  and  (4)  positive  statutes,  not  merely  repealing 
ones,  should  not  be  construed  so  as  to  interfere  with  previ- 
ously existing  contracts  or  rights  of  action,  unless  the  intent 
to  do  so  is  expressed  therein . 

In  the  case  of  the  Union  Iron  Company  v.  Pierce^  it  was 
held  that  the  repeal  of  a  highly  penal  statute  which  made 
the  officers  of  a  corporation,  in  case  they  neglected  to  make 
certain  reports,  individually  liable  for  all  corporate  debts 
contracted  while  they  were  such  officers,  whether  the  cred- 
itor was  thereby  injured  or  not,  took  away  all  existing  rights 
of  action  thereunder,  including  one  on  which  an  action  was 
brought  before  the  passage  of  the  repealing  act. 

It  is  admitted  that  in  the  case  of  what  are  called  penal 
statutes  there  has  been  a  more  marked  disposition  on  the 
part  of  the  courts  to  hold  that  a  repeal  thereof  destroys  or 
takes  away  all  existing  rights  of  action  thereunder  without 
any  express  declaration  to  that  effect.  But  the  rule  is  an 
arbitrary  one,  and  never  had  anything  to  commend  it, 
except  in  the  United  States  an  undue  sympathy  for  wrong- 


doers,  and  in  England  an  early  prejndice  among  common 
law  judges  against  "statute-made  law."  By  act  of  Febm- 
ary  25,  1871  (16  Stats.  432;  Bev.  Stat.,  sec.  13),  congress 
abrogated  it,  and  declared  that ''  the  repeal  of  any  statote 
shall  not  have  the  effect  to  release  or  extinguish  any  penalty, 
forfeiture  or  liability  incurred  under  such  statute,  unless 
the  repealing  act  shall  so  expressly  provide,  and  such  statute 
shall  be  treated  as  still  remaining  in  force  for  the  purpose 
of  sustaining  any  proper  action  or  prosecution  for  the 
enforcement  of  such  penalty,  forfeiture  or  liability." 

In  Couch  V.  Jeffries  (4  Burr.  2460),  which  was  a  quUam 
action  for  a  penalty,  the  question  was  whether  a  statute 
(9  George  III,  Gh.  37)  passed  subsequent  to  the  commence- 
ment of  the  action  allowing  delinquents  by  September  1, 
1769,  to  pay  stamp  daties  on  indentures  of  apprenticeship, 
and  thus  escape  the  penalty  for  such  delinquency,  affected 
the  case  of  an  action  for  such  penalty  already  commenced. 
The  court  of  king's  bench  unanimously  determined  that  it 
did  not.  In  delivering  the  opinion  of  the  court,  Lord  Mans- 
field said:  ''Here  is  a  right  vested,  and  it  is  not  to  be 
imagined  that  the  legislature  could  by  general  words  mean 
to  take  it  away  from  the  person  in  whom  it  was  so  legally 
vested,  and  who  had  been  at  a  great  deal  of  cost  and  charge 
in  prosecuting.  They  certainly  meant  future  actions.  Other- 
wise it  would  be  punishing  the  innocent  instead  of  the 
guilty.  It  can  never  be  the  true  construction  of  this  act  to 
take  away  this  vested  right  and  punish  the  innocent  pursuer 
of  it  with  costs." 

Neither  is  the  statute  under  consideration  a  penal  one. 
It  merely  gives  a  party  a  remedy  for  an  injury  sustained  by 
him  through  the  negligence  or  wrong-doing  of  another,  in 
which  he  may  recover  only  such  damages  as  he  can  show  he 
has  sustained. 

Admitting,  then,  that  the  common  law  does  not  give  the 
plaintiff  a  remedy  against  the  defendant  for  this  injury,  and 
that  the  action  is  only  authorized  by  section  347  of  the  code 
of  civil  procedure,  which  is  so  far  repealed,  yet  it  is  neither 
logical  nor  just  to  assume  that  the  legislature  also  thereby 
intended  to  take  away  all  existing  rights  of  action,  when  in 


fact  it  made  no  proyision  on  the  subject.  That  such  was 
the  private  purpose  of  those  who  procured  the  passage  of 
the  amendment  after  the  demurrer  to  the  complaint  was 
overruled,  is  possible.  But  there  is  no  evidence  that  such 
was  the  intent  of  the  legislature,  or  that  attention  was  called 
to  the  subject.  Why  the  act  should  even  have  been  amended 
at  all,  as  it  was,  is  not  apparent.  It  had  been  in  force  here 
for  near  thirty-three  years — the  life  of  a  generation — with- 
out question  or  objection,  so  far  as  appears.  It  is  a  whole- 
some and  just  enactment,  by  which  the  counties  are  required 
to  compensate  individuals  for  losses  sustained  through  their 
neglect  to  keep  their  highways  in  repair,  and  now  found  in 
the  statutes  of  most  of  the  states. 

It  is  also  urged  that  the  amendment,  even  on  the  defend- 
ant's construction  of  it,  does  not  leave  the  plaintiff  remediless, 
as  he  may  have  an  action  against  the  supervisor,  and  if  so, 
why  not  against  the  county  court. 

But  a  remedy  against  the  supervisor,  or  even  the  persons 
who  constitute  the  county  court,  however  worthy  they  may 
be,  would,  in  many,  if  not  most  cases,  be  equivalent  to 
threshing  empty  straw.  If  travelers  and  others  who  sustain 
injuries  by  reason  of  defective  highways  can  have  no  remedy 
against  any  one  except  these  officers  personally,  they  might 
as  well  have  none. 

A  question  is  also  made  in  the  case  as  to  whether  the 
county  had  notice  of  the  particular  defect  in  this  bridge — 
the  hole  in  the  roadway,  which  was  the  immediate  cause  of 
the  accident.  The  evidence  tends  to  show,  and  would  justify 
a  finding  to  that  effect,  that  one  of  the  county  commission- 
ers, who  lived  in  the  vicinity,  had  his  attention  called  to  it  a 
short  time  before  the  occurrence,  and  that  the  supervisor 
who  lived  in  the  neighborhood  must  have  known  it,  though 
he  resigned  a  short  time  before  and  another  had  not  then 
been  appointed. 

Notice  to  the  supervisor  is  notice  to  the  county;  and  what 
he  may  know  in  the  diligent  discharge  of  the  duties  of  his 
office  he  has  notice  of  and  the  county  also.  {Mack  v.  City 
of  Scdem,  6  Or.  275;  Heilner  v.  Unix)n  County.  7  Or.  83.) 
The  supervisor  is  the  agent  of  the  county,  appointed  by  it 
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to  attend  to  the  highways  in  his  district,  with  ample  : 
at  his  command  to  make  all  needed  repairs. 

I  think  every  person  who  held  the  office  of  supervisor  in 
this  district^  from  the  erection  of  the  bridge  to  the  com- 
mencement of  this  action  most  be  deemed  to  have  had 
notice  that  this  bridge  was  in  a  defective  and  dangerous 
condition.  It  never  was  properly  constructed  or  finished. 
I  know  it  will  not  do,  to  exact  of  sparse  neighborhoods  in  a 
new  country  the  strength,  durability  and  finish  in  the  con- 
struction of  bridges  that  obtain  in  old  and  densely  populated 
ones. 

But  the  legislature  has  spoken  on  the  subject,  section  four 
of  the  act  of  December  19,  1865  (Or.  Laws,  723,  sec.  40, 
note)  provides,  that  when  it  appears  to  the  county  oourt 
from  the  representations  of  the  supervisor,  that  a  bridge  of 
ten  feet  or  more  spaa  is  needed  on  any  highway,  it  shall  be 
built  in  a  good  substantial  manner ''  and  covered  with  sound 
plank  at  least  two  inches  thick  and  not  less  than  twelve  feet 
long,  and  wdl  spiked  down,''  and  the  county  shall  pay  the 
supervisor  the  cost  of  such  plank  and  spikes.  This  section 
is  placed  in  a  note  to  the  compilation,  because  it  appeared 
to  the  compiler  that  it  might  have  been  repealed  by  an  inad- 
vertence. And  if  it  had  been,  its  value  as  an  expression  of 
opinion,  as  to  what  is  a  reasonable  roadway  for  such  a  bridge 
as  this,  would  not  be  impaired.  But  the  sapreme  court  in 
Springfield  Milling  Co.  v.  Lane  County  (5  Or.  269)  has  since 
said  that  the  act  is  in  force. 

The  roadway  on  this  bridge  was  never  spiked  or  otherwise 
fastened,  than  by  laying  loose  logs  irregularly  along  the  end 
of  the  planks  on  one  side  of  the  bridge.  The  planks  being 
loose,  naturally  worked  to  the  lower  side  of  the  bridge  and 
hence  the  hole  in  the  roadway,  that  was  the  immediate 
cause  of  this  accident.  So  far,  this  was  a  defective  struc- 
ture of  which  the  supervisors  of  the  district  had  or  might 
have  had  notice,  with  which  the  county  is  chargeable. 

Indeed  a  bridge  of  this  length  and  height,  ought  to  have 
had  a  railing  on  either  side.  The  cost  of  a  railing  is  noth- 
ing compared  to  the  additional  safety  it  gives  to  a  bridge. 
And  I  think  it  is  common  knowledge  that  there  are  but  few 
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if  any  bridges  in  this  country  of  even  half  the  length  and 
height  of  this  one,  that  are  without  railing. 

It  is  also  contended  in  mitigation  of  damages  that  the 
plaintiflTs  negligence,  subsequent  to  the  injury,  is  the  cause 
of  the  delayed  union  of  the  bone. 

The  burden  of  proof  in  this  matter  is  on  the  defendant. 
The  opinion  of  experts  and  authors  (Ham.  Surg.  250;  1 
Gross'  Surg.  927)  is,  that  delayed  union  of  a  fracture  of  the 
ulna,  is  not  uncommon,  Und  is  attributable  to  various  causes, 
compatible  with  good  treatment,  some  of  which  are  very 
obsci^e.  The  defendant  is  liable  for  the  injury  including 
the  delayed  union,  unless  the  latter  is  plainly  Uie  result  of 
gross  negligence  or  mistreatment,  since  the  fracture  occur- 
red. I  think  the  plaintiff  did  the  best  he  could  for  himself 
under  the  circumstances,  and  with  the  limited  means  at  his 
command. 

The  plaintiff  claims  that  this  is  a  case  for  yindicative  or 
exemplary  damages.  But  there  is  no  element  of  that  kind 
in  this  case. 

Considering  the  pain,  physical  and  mental,  suffered  by  the 
plaintiff,  the  injury  to  his  team  and  buggy,  and  the  expense 
of  medical  treatment  and  loss  of  time,  and  not  altogether 
overlooking  the  expense  and  delay  he  has  been  put  to,  in 
asserting  his  claim  against  the  defendant,  I  assess  the  dam- 
ages at  one  thousand  five  hundred  dollars,  for  which  sum 
and  the  costs  and  disbursements  of  the  action,  the  plaintiff 
is  entitled  to  judgment. 


Alters  v.  City  and  County  of  San  Francisco  and 

ANOTHER. 

CiROUiT  CouBT,  Northern  District  op  California. 

September  5, 1887. 

MuNioiPAL  Obdinancis — Bemoyal  of  Dkad  Animals— CoNTBAor — Exolu- 
sivB  Pbitilkos — Injunction. — The  city  and  oonnty  of  San  Frandsoo, 
nnder  the  power  vested  in  all  municipal  bodies  to  provide  for  the  health 
of  their  inhabitants,  and  by  virtue  of  express  provisions  of  the  constitu- 
tion of  California  (art.  XI,  sec.  11),  and  by  the  consolidation  act  of  1863, 
haa  power  to  make  regulations  for  the  removal  from  its  limits  of  dead 


632  Alpebs  v.  Crrr  and  Co.  of  S.  F.  et  al.     [Cir.  Ct 

statement  of  Facts.  [September, 

animalg,  not  slain  for  hnman  food.  Pursuant  to  this  authority,  theboazd 
of  Snpernsors  entered  into  a  oontraot,  and  passed  theneoeasary  ordinamee 
to  giTe  it  effect,  known  as  the  "  dead  animal  contract,*'  whereby  plaintiff 
and  his  assigns  were  granted  the  exdnsiTe  privilege,  for  twenty  years,  of 
baring  and  remoring  all  dead  animals  not  slain  for  food.  Dnring  the 
existence  of  the  contract,  the  board  of  saperrisors  passed  a  resohitlon, 
directing  the  clerk  to  advertise  for  proposals  from  parties  deeiroua  of 
obtaining  the  carcasses  of  dogs  killed  by  the  ponndkeeper,  pnisoant  to 
the  order  of  the  board,  and  repealing  "all  orders  orreeolntiona,  or  parts 
of  orders  or  resolntions,  in  conflict  with  this  resolation."  The  plaintiff 
asked  for  an  injunction  restraining  the  board  from  passLug  or  carrying 
out  such  a  resolution.  Held,  that  the  passage  of  a  resolution,  or  order,  or 
ordinance  proriding  for  the  remoyal  of  dead  animals  by  the  board  was 
a  matter  of  legislatiTe  discretion,  and  an  injunction  restraining  the  passage 
of  such  a  resolution,  order,  or  ordinance  would  not  be  granted  by  the 
drcuit  court  of  the  United  States. 
2.  Sahb— '*Diii>  Amimal  Gontbaot"  of  San  Fbanozsoo— Duty  op  Pouxd- 
ZKiPSB.— The  contract  known  as  the  *'dead  animal  contract,"  whereby 
plaintiff  and  his  assigns  were  granted  by  the  board  of  superYisors  of  San 
Francisco  the  exclusive  privilege,  for  twenty  years,  of  having  and  re- 
moring the  carcasses  of  all  dead  animals,  not  slain  for  food,  subject  to 
the  sanitary  regulations  and  control  of  the  supervisors,  provides  that  it 
shall  '<  be  the  duty  of  the  keeper  of  the  public  pound  to  notify  the  plaintiff 
or  his  assigns  to  remove  the  animals  destroyed  by  him."  Held^  that  the 
plaintiff  is  entitled  to  an  injunction  restraining  the  ponndkeeper  fkt>m 
delivering  or  causing  to  be  delivered,  to  any  other  person  than  plaintiff 
or  his  assigns,  such  carcasses  during  the  existence  of  the  contract. 

Before  Field,  Circait  Jastice,  and  Sawteb,  Circuit  Jadge. 

Messrs.  Langhorne  dk  MUler,  for  plaintiff. 

Mr.  M.  C.  JBassett,  for  defendants. 

Field,  Oircoit  Justice.  The  plaintiff  has  filed  a  bill 
against  the  city  and  county  of  San  Francisco,  its  major, 
supervisors,  and  ponndkeeper,  to  preyent  any  obstruction 
by  them  to  the  execution  of  a  contract  between  him  and  the 
city  and  county,  known  as  the  "dead  animal  contract." 
And  he  applies  for  a  provisional  injunction  against  the 
municipality  to  restrain  the  passage  of  any  resolution,  order 
or  ordinance,  which  will  impair  the  obligation  of  that  con- 
tract. The  injunction  is  asked  upon  the  bill  and  affidavits, 
and  their  allegations  not  being  controverted,  are,  for  the 
purposes  of  this  application,  to  be  taken  as  true.  It  appears 
by  them,  that  in  April,  1866,  the  board  of  supervisors  made 
a  contract  with  one  G.  Wetzler,  for  the  removal  from  the 
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city  limits,  at  his  own  cost  and  expense,  for  a  period  of 
Wenfy  years,  of  all  dead  animals  not  slain  for  baman  food, 
to  some  place  where  they  should  be  disposed  of  in  a  manner 
80  as  not  at  any  time  to  become  a  nuisance, — the  manner  to 
be  at  all  times  subject  to  the  sanitary  regulations  and  con- 
trol of  the  supervisors,  and  the  removal  to  be  made  in  every 
instance  immediately  upon  receiving  notice  of  the  existence 
of  the  dead  animals. 

In  consideration  of  the  removal,  the  city  and  county  agreed 
that  Wetzler  should  have  the  exclusive  right  of  removing  all 
the  dead  animals  for  the  period  designated,  such  exclusive 
privilege  to  be  secured  by  a  proper  ordinance  requiiing 
notice  to  be  given  to  him  in  every  case  of  the  death  of  the 
animal;  and  Wetzler,  on  bis  part,  agreed  to  keep  an  office 
or  place  of  business  in  some  central  location,  where  notices 
might  be  given  of  the  existence  of  auy  dead  animal.  If  the 
contractor  should  fail  or  neglect  to  perform  the  terms  of  the 
contract,  its  privileges  were  to  be  forfeited,  and  he  was  to 
pay  to  the  city  five  hundred  dollars  ($500)  as  liquidated 
damages.  The  supervisors  passed  the  necessary  ordinance 
to  give  effect  to  tbe  contract;  and  it  was  ratified  and  con- 
firmed by  a  special  act  of  the  legislature.  (Statutes  of  1875- 
76,  p.  866.) 

By  various  meane  assignments,  the  contract  was  trans- 
ferred to  the  complainant.  In  1882,  before  the  expiration 
of  the  twenty  years,  it  was  renewed  and  extended  for  another 
similar  period,  and  in  December  of  that  year,  and  also  in 
November,  1884,  resolutions  were  adopted  by  the  supervisors 
giving  full  effect  to  the  renewed  contract,  and  requiring  of 
the  contractor  a  bond,  with  sureties,  in  the  sum  of  one 
thousand  dollars  ($1000),  for  the  faithful  performance  of  all 
its  stipulations.  Among  the  provisions  of  the  resolutions 
was  one  making  it  the  duty  of  the  keeper  of  the  public 
pound  to  notify  the  plaintiff  or  his  assigns  to  remove  the 
animals  destroyed  by  him,  and  of  all  health  and  police 
officers  to  give  notice  of  the  death  of  animals  which  were  to 
be  removed. 

Tbe  bill  alleges  that  tbe  plaintiff  accepted  the  resolutions 
adopted,  exoecuted  tbe  bond  required,  and  entered  upon 


634     Alpsbs  v.  City  ahd  Oo.  or  S.  F.  bt  al.  [Cir.  Ot. 

Statement  of  Facts.  [September, 

the  performance  of  the  duties  under  the  contract,  and  that 
he  and  his  assignors  have  expended  twenty-five  thousand 
dollars  ($25,000)  in  buying  lands,  erecting  buildings,  and 
in  purchasing  horses,  wagons,  carts,  and  necessary  ma- 
chinery, for  carrying  out  the  contract,  and  have  fully  per- 
formed all  its  conditions.  The  carcasses  of  the  animals 
were  utilized  by  the  plaintiff  in  many  ways.  Leather  was 
made  from  the  hides,  and  various  articles  from  the  bones, 
fat,  and  flesh;  and  it  is  alleged  that  in  the  prosecution  of 
the  business  expensive  and  peculiar  kinds  of  machinery  are 
required,  and  employee  expressly  trained  for  it. 

Notwithstanding  the  contract  thus  made,  and  the  interest 
in  it  held  by  the  plaintiff,  the  bill  alleges  that,  on  the  7th  of 
February  of  the  present  year,  a  resolution  was  passed  by 
the  board  of  supervisors,  directing  its  clerk  to  advertise  for 
proposals  from  parties  desirous  of  obtaining,  for  a  period  of 
two  years,  the  carcasses  of  dogs  and  other  animals  killed  by 
the  poundkeeper,  pursuant  to  the  order  of  the  board,  and 
repealing  ''all  orders  or  resolutions,  or  parts  of  orders  or 
resolutions,  providing  for  the  disposal  of  the  carcasses  of 
dead  animals,  and  in  conflict  with  the  provisions  of  this 
resolution.**  Thereafter,  pursuant  to  the  resolution,  the 
supervisors  caused  an  advertisement  to  be  made  "for  pro- 
posals for  purchase  of  the  carcasses  of  dogs  and  other 
animals  killed  by  the  poundkeeper;"  and  the  bill  alleges, 
that,  unless  restrained,  the  board  will  carry  out  the  action  in- 
dicated by  the  resolution  and  advertisement,  and  will  accept 
some  of  the  proposals  made,  and  award  to  the  highest  bid- 
der the  exclusive  privilege  for  the  period  of  two  years,  of 
obtaining  and  removing  all  the  carcasses  of  animals  thus 
killed;  that  the  board  has  the  physical  power  and  instru- 
mentalities to  carry  out  its  action;  that  the  plaintiff  will 
thereby  be  deprived  of  such  carcasses  for  that  period,  and 
be  subjected  to  great  and  irreparable  injury;  and  that  such 
action  will  impair  the  obligation  of  his  contract,  and  de- 
prive him  of  his  property  without  due  process  of  law,  con- 
trary to  the  constitution  of  the  United  States.  The  plaintiff 
therefore  prays  that  the  board  of  supervisors  may  be 
enjoined  from  carrying  out  its  intended  action,  and  from 


passing  any  resolntion,  order,  or  ordinance  depriving  him, 
or  attempting  to  deprive  him,  or  his  assigns,  of  the  privilege 
of  removing  the  dead  animals  mentioned,  daring  the  period 
designated  in  his  contract. 

The  bill  also  alleges,  that,  since  the  first  of  January, 
1857,  the  board  of  supervisors  has  authorized  the  pound- 
keeper,  Jacob  Lindo,  to  disregard,  and  in  pursuance  of  such 
authority  he  has  disregarded,  the  contract  of  the  plaintiff 
with  the  city,  giving  him  the  exclusive  privilege  of  having 
and  removing  the  carcasses  of  dogs  and  other  animals 
destroyed  by  the  poundkeeper,  and  has  refused  to  deliver 
the  same,  or  any  part  of  them,  to  him;  but  on  the  contrary, 
has  delivered  a  large  number,  namely,  about  four  hundred 
dogs,  to  the  defendant  William  P.  Lambert,  one  of  the 
supervisors,  who  has  received  them  and  converted  them  to 
his  own  use.  The  plaintiff  therefore  prays  that  the  city 
poundkeeper  may  be  enjoined  from  delivering,  or  causing 
to  be  delivered,  to  any  other  person  than  the  plaintiff  or 
his  assigns,  such  carcasses,  during  the  period  the  contract 
has  to  run. 

By  the  Court,  Field,  Circuit  Justice,  after  stating  the  facts 
as  above.  There  is  no  doubt  that  the  contract  between  the 
plaintiff  and  the  city  and  county  of  San  Francisco  is  one  within 
the  competency  of  the  municipality  to  make.  It  is  within 
the  power  of  all  such  bodies  to  provide  for  the  health  of  their 
inhabitants  by  causing  the  removal  from  their  limits  of  all 
dead  animals  not  slain  for  human  food,  which  otherwise 
would  soon  decay,  and,  by  corrupting  the  air,  engender 
disease.  And  provisions  for  such  removal  may  be  made  by 
contract,  as  well  as  the  performance  of  any  other  duly 
touching  the  health  and  comfort  of  the  city;  its  authorities 
always  preserving  such  control  over  the  matter  as  to  secure 
an  observance  of  proper  sanitary  regulations.  In  addition 
to  this  general  power,  the  constitution  of  the  state  of  Cali- 
fornia which  was  in  force  when  the  contract  with  the  plaintiff 
was  renewed,  declares  that  *'  any  county,  city,  or  township 
may  make  and  enforce  within  its  limits  all  such  local  police, 
sanitary,  and  other  regulations  as  are  not  in  conflict  with 
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general  laws/'  (Art.  XT,  sec.  11.)  And  the  consolidation 
act  of  1863,  still  in  force,  provides  that  the  board  of  super- 
visors shall  have  power  *'  to  authorize  the  summary  abate- 
ment of  nuisances;  to  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  preservation  of  the  public 
health,  and  the  prevention  of  contagious  diseases;  to  provide 
by  regulation  for  the  prevention  and  summary  removal  of  all 
nuisances  and  obstructions  in  the  streets,  alleys,  highways, 
and  public  grounds  of  said  city  and  county,  and  to  prevent 
the  running  at  large  of  dogs,  and  to  authorize  the  destruc- 
tion of  the  same  when  at  large,  contrary  to  ordinance." 

The  contract  in  question  does  not  appear  to  be  open  to 
any  serious  objection;  none  is  alleged  against  its  provisions. 
It  imposes  no  burden  upon  the  municipality.  The  removal 
of  the  dead  animals  is  to  be  made  without  any  expense  to  it. 
The  compensation  of  the  party  making  the  removal  is  found 
in  the  uses  to  which  the  animals  are  or  may  be  put.  Their 
hides  are  converted  into  leather,  from  some  of  which,  shoes, 
from  others,  gloves  are  made.  Of  their  bones,  buttons  or 
handles  for  knives  may  be  manufactured;  from  their  flesh 
and  fat,  various  oils  may  be  distilled  for  use  in  the  arts. 
And  in  case  of  homed  animals,  glue  from  their  hoofs, 
and  combs  from  their  horns,  may  be  made.  Indeed, 
all  parts  of  the  animals  may  be  put  to  some  useful 
purpose.  It  requires,  however,  for  such  uses,  special 
and  somewhat  expensive  machinery,  and  also,  it  is  said, 
the  employment  of  hands  trained  to  the  business.  All 
these  facilities  the  bill  alleges  have  been  provided  by  the 
plaintiff. 

While  there  can,  by  contract,  be  no  such  restriction 
imposed  upon  the  power  of  a  municipal  corporation  as  to 
preclude  legislation  required  by  the  health  of  its  people, 
yet  a  contract  having  for  its  object  to  secure  such  health  is 
not  to  be  disregarded,  and  its  provisions  set  aside,  where  no 
charge  justly  lies  that  the  purposes  of  the  contract  are  not 
accomplished.  It  is  not  pretended  in  this  case  that  the 
plaintiff  has  failed  in  any  respect  to  comply  with  his  con- 
tract, and  that  the  duty  assumed  by  him  has  not  been  f  ally 
performed.     The  municipality  cannot  disregard  its  contract 
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obligations  upon  mere  caprice,  or  because  a  peonniary  ad- 
vantage may  be  thereby  secared.  When  that  is  attempted, 
the  ooarts  will  come  to  the  relief  of  the  contractor,  if  the 
party  committing  the  injury  is,  with  reference  to  the  matter 
complained  of,  subject  to  their  jurisdiction.  There  can  be 
no  doubt  that  the  poundkeeper  may  be  reached  and  enjoined 
from  delivering  the  animals  destroyed  by  him  to  any  other 
party  than  the  plaintiff,  or  his  assigns.  And  should  the 
board  of  supervisors,  by  its  legislation,  attempt  to  destroy 
the  contract  or  to  deprive  the  plaintiff  of  its  benefit,  the 
enforcement  of  such  legislation  may  be  arrested.  The 
difiSculty  presented  in  the  case  before  us  is  that  the  appli- 
cation to  enjoin  the  passage  of  any  resolution,  order,  or 
ordinance,  which  may  tend  to  impair  the  obligation  of  the 
contract,  is  an  application  to  enjoin  a  legislative  body  from 
the  exercise  of  legislative  power,  and  to  enjoin  the  exercise 
of  such  power  is  not  within  the  jurisdiction  of  a  court  of 
equity.  This  no  one  will  question  as  applied  to  the  power 
of  the  legislature  of  the  state.  The  suggestion  of  any  such 
jurisdiction  of  the  court  over  that  body  would  not  be 
entertained  for  a  moment.  The  same  exemption  from 
judicial  interference  applies  to  all  legislative  bodies,  so  far 
as  their  legislative  discretion  extends.  Municipal  corpora- 
tions are  instrumentalities  of  the  state  for  the  more  con- 
venient administration  of  local  affairs,  and  for  that  purpose 
are  invested  with  certain  legislative  power.  In  the  exercise 
of  that  power,  upon  the  subjects  submitted  to  their  jurisdic- 
tion, they  are  as  much  beyond  judicial  interference  as  the 
legislature  of  the  state.  The  courts  cannot  in  the  one  case 
forbid  the  passage  of  a  law,  nor  in  the  other  the  passage  of 
a  resolution,  order,  or  ordinance.  If  by  either  body,  the 
legislature,  or  the  board  of  supervisors,  an  unconstitutional 
act  be  passed,  its  enforcement  may  be  arrested.  The  parties 
seeking  to  execute  the  invalid  act  can  be  reached  by  the 
courts,  while  the  legislative  body  of  the  state,  or  of  the 
municipality,  in  the  exercise  of  its  legislative  discretion,  is 
beyond  their  jurisdiction.  The  fact  that  in  either  case  the 
legislative  action  threatened  may  be  in  disregard  of  consti- 
tutional restraints,  and  impair  the  obligation  of  a  contract, 


I 


Upimon  of  tbe  Uomt— Mr.  Justice  l-ield.         [beptemDen 

as  alleged  in  this  case,  does  not  affoct  the  qnestion.  It  is 
legislative  discretion  which  is  exercised^  and  that  discretion^ 
whether  rightfully  or  wrongfully  exercised,  is  not  subject  to 
interference  by  the  judiciary. 

A  municipal  corporation  may  be  clothed,  and  generally  is 
clothed,  with  other  than  legislatire  powers,  and  in  their 
exercise  may,  in  many  instances,  be  brought  under  the 
jurisdiction  and  control  of  the  courts.  If,  for  instance^  it 
be  the  holder  of  property  as  trustee,  it  may  be  required  to 
execute  the  trusts  assumed,  and  to  make  such  disposition  of 
the  property  as  the  trust  requires.  If,  being  the  owner  of 
property,  it  contracts  for  its  sale,  tbe  execution  of  the  con- 
tract can  be  enforced  as  in  the  case  of  such  contracts  by 
natural  persons.  So,  also,  if  it  attempt  to  act  upon  matters 
not  by  its  charter  or  law  subject  to  its  jurisdiction,  it  may 
be  reminded  of  the  limitations  upon  its  powers,  and  brought 
to  a  more  careful  consideration  of  them,  by  the  process  of 
the  courts;  and  if  the  rights  of  third  parties  will  be  inju- 
riously affected  by  its  proposed  action,  it  may  be  enjoined 
therefrom.  It  matters  not  in  such  eases  that  its  action  takes 
the  form  of  legislation,  when  it  is  not,  in  fact,  the  exercise 
of  legislative  power,  or  upon  a  matter  which  is  committed 
to  its  jurisdiction. 

In  what  we  have  said  of  the  want  of  authority  in  courts  of 
equity  over  the  action  of  a  municipal  corporation,  we  confine 
ourselves  strictly  to  such  action  as  ia  purely  legislative,  upon 
a  matter  which  is,  by  its  charter  or  law,  made  subject  to  its 
legislative  discretion.  That  the  exercise  of  such  legislative 
discretion  of  municipal  bodies  shall  be  exempt  from  judicial 
restraint,  is  declared  in  the  laws  of  this  state.  Among  the 
provisions  of  the  civil  code  is  one  which  provides  that  an 
injunction  cannot  be  granted  *  *  to  prevent  a  legislative  act 
by  a  municipal  corporation."  This  was  enacted  in  March, 
1874,  and  is,  we  think,  declaratory  of  sound  doctrine,  thongh 
oftdn  disregarded  in  practice  by  the  courts- 

With  special  force  may  this  doctrine  be  invoked  in  the 
present  case,  when,  in  a  controversy  between  citizens  of  the 
same  state,  the  restraint  of  legislation  by  the  city  of  San 
i^rancisco,  which  the  courts  of  the  state  are  prohibited  by 
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statute  from  granting,  is  prayed  from  the  court  of  another 
goyemment.  It  would,  indeed,  be  an  extraordinary  pro- 
ceeding for  a  court  of  the  United  States  to  send  its  process 
to  a  municipal  body  of  a  state  invested  by  its  legislature 
with  certain  legislative  powers,  commanding  it  not  to  take 
any  initiatory  steps  in  the  exercise  of  its  legislative  functions 
towards  the  passage  of  a  resolution  or  ordinance,  such 
initiatory  steps  in  themselves  vesting  no  right. 

In  Oas  Co.  v.  CUy  of  Des  Moines,  we  have  a  decision  of  the 
supreme  court  of  Iowa  in  accordance  with  the  views  we  have 
expressed.  (44  Iowa,  605.)  There  it  appears  that^the  city 
had,  by  ordinance,  granted  the  plaintiff  a  valuable  franchise, 
providing  that  for  fifteen  years  he  should  have  the  exclusive 
privilege  of  laying  pipes  in  the  streets  and  alleys  of  the  city, 
and  bind^g  the  company,  in  consideration  of  the  privilege, 
to  furnish  gas  in  such  quantities  as  might  be  ordered  by  the 
common  council  for  the  public  offices  and  lamps,  at  a  certain 
specified  price.  The  gas  company  was  willing  to  furnish  gas 
under  the  provisions  of  the  ordinance,  and  in  accordance 
with  its  charter;  but,  notwithstanding  this  fact,  the  common 
council  was  attempting,  as  the  bill  of  the  complaint  in  the  case 
alleged,  to  repeal  the  ordinance,  and  would  repeal  it,  unless 
restrained  by  the  court,  and  its  repeal  would  destroy  the 
value  of  the  property.  A  preliminary  injunction  of  the 
circuit  court  of  the  state,  granted  against  the  passage  of 
the  repealing  ordinance  by  the  common  council,  was,  upon 
motion,  dissolved,  and  from  the  decree  of  dissolution  an 
appeal  was  taken  to  the  supreme  court  of  the  state,  where  it 
was  held  that  the  circuit  court  had  no  power  to  restrain  the 
passage  of  the  repealing  ordinance.  '^The  general  assem- 
bly,** said  the  court,  "is  a  co-ordinate  branch  of  the  state 
government,  and  so  is  the  law-making  power  of  public 
municipal  corporations  within  prescribed  limits.  It  is  no 
more  competent  for  the  judiciary  to  interfere  with  the  legis- 
lative acts  of  one  than  the  other.  But  the  unconstitutional 
acts  of  either  may  be  annulled.  Certainly,  the  passage  of 
an  unconstitutional  law  by  the  general  assembly  could  not  be 
enjoined.  If  so,  under  the  pretense  that  any  proposed  law 
^as  of  that  character,  the  judiciary  could  arrest  the  wheels 


of  leginlatioD.  Had  the  ordinaDoe  nnder  which  the  plaintiff 
claims  been  enacted  by  the  general  assembly,  and  tiie 
plaintiff  acquired  thereunder  the  same  rights  as  nnder  the 
ordinance,  and  the  general  assembly  thereafter  attempted  to 
enact  a  law  in  substance  like  the  ordinance  sought  to  be 
enjoined,  could  the  judiciary  interfere  and  by  injunction 
restrain  the  action  of  the  general  assembly,  on  the  ground 
that  the  law,  if  enacted,  would  *  impair  the  obligation  of 
contracts?'  After  its  passage  the  judiciary  may  dechure  the 
hiw  unconstitutional  (Bank  y.  Knoop,  16  How.  369;  Dodge  v. 
Woolaey,  18  How.  331);  but  previous  to  that  time  judicial 
powers  cannot  be  invoked.'' 

In  People  v.  Mayor,  etc.,  of  New  York,  it  was  held,  by  tiie 
supreme  court  of  the  first  district  of  New  York,  tiiat  the 
legislation  of  a  municipal  corporation  is  not  subject  to 
restraint  by  injunction,  but  that  the  acts  of  its  agents  and 
officers,  in  pursuance  of  resolutions  or  ordinances  which  are 
in  violation  of  law,  may  be  restrained  by  injunction.  ''The 
legislative  power  of  that  body  (the  common  council),"  said 
the  court,  ''is  a  power  resting  in  their  discretion.  They 
have  a  right  to  pass  such  laws  and  adopt  such  resolutions  as 
in  their  judgment  are  proper  and  necessary,  in  reference  to 
those  matters  which,  by  the  various  charters  of  the  city,  are 
subject  to  their  jurisdiction.  Until  they  have  legislated 
upon  any  subject,  their  contemplated  action  is  not  known, 
and  it  would  be  equally  improper  for  the  courts  to  direct 
what  the  legislature  should  not  do,  as  it  would  be  to  order 
them  to  adopt  any  particular  mode  of  legislation.'*  (9  Abb. 
Pr.  254.) 

There  have  been  other  and  different  decisions  in  the 
courts  of  New  York,  and  notably  in  Davis  v.  Mayor,  etc,,  in 
the  superior  court  (1  Duer,  451),  and  in  People  v.  SturtevarU, 
in  the  court  of  appeals  of  that  state  (9  N.  Y.  263.)  The 
question  in  these  cases  arose  upon  a  motion  for  an  attach- 
ment for  contempt,  against  one  of  the  aldermen  of  the  citj 
of  New  York,  in  committing  a  breach  of  an  injunction 
restraining  the  mayor  and  aldermen  of  the  city  from  grant- 
ing the  privilege  of  laying  a  railway  in  Broadway,  one  of  the 
principal  streets  of  that  city.    In  the  first  case,  much  weight 
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-was  placed  upon  the  fact  that  the  constitntion  of  New  York 
declared  that  ''all  corporations  shall  have  the  right  to  sne, 
And  shall  be  subject  to  be  sued,  in  all  courts,  in  the  like 
eases  as  natural  persons.*'  The  court  said:  "A  corporation 
subject  to  be  sued  is  necessarily  subject  to  every  process  or 
order  that  in  the  commencement  or  in  the  progress  of  the 
suit  may  be  necessary  to,  or  be  connected  with,  the  relief 
which  is  demanded,  and  the  words,  'in  the  like  cases,' 
plainly  mean  for  the  like  acts  or  omissions,  and  for  the  like 
reasons."  But  the  court,  in  its  opinion,  went  further  than 
this,  and  held  that  a  municipal  body,  though  clothed  with 
legislative  and  political  powers,  was  in  all  its  powers  subject 
to  the  restraint  and  control  of  the  courts,  equally  with  any 
other  body,  natural  or  artificial, — a  doctrine  which,  to  this 
oxtent,  would  not  now,  it  is  believed,  be  advanced  in  any 
oourt. 

In  the  second  case,  the  one  in  the  court  of  appeals,  the 
oourt  held  that  the  act  in  question  in  that  case  was  not  in 
any  just  sense  an  act  of  municipal  legislation;  that,  though 
it  took  the  form  of  a  resolution,  it  was  in  substance  a  grant 
upon  condition;  that  making  a  grant  was  not  in  its  own 
nature  a  legislative  act,  but  was  such  as  had  always  been  in 
the  power  of  any  court  possessing  equity  jurisdiction  to 
prohibit  by  injunction.  "The  corporation,"  said  the  court, 
"municipal  or  private,  is  capable  of  being  sued.  As  a 
corporate  body,  merely,  it  has  no  immunities  which  set  it 
beyond  the  jurisdiction  of  the  courts.  It  may  be  enjoined 
irom  making  a  grant,  just  as  it  may  be  ordered  to  make  one." 

So  many  instances  have  occurred  in  the  history  of  the 
oountry  of  hasty  legislation  by  municipal  bodies,  and  of  the 
granting  by  them  of  valuable  privileges  without  due  com- 
pensation, under  the  influence  of  unscrupulous  men,  that 
the  tendency  of  judicial  opinion  has  been  to  encourage  the 
interference  of  courts  with  the  action  of  such  bodies,  when, 
under  other  circumstances,  such  interference  would  be  dis- 
approved; but  the  principle  that  the  exercise  of  legislative 
power  by  a  municipal  body  is  beyond  judicial  control,  is  too 
important  in  our  institutions  to  be  weakened  by  occasional 
decisions  in  disregard  of  it.    In  New  York  and  other  states, 
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where  such  interference  of  the  oonrts  has  been  sastained, 
there'  was  no  statute,  as  in  California,  forbidding  the  juris- 
diction. 

It  follows  from  the  views  expressed,  that  an  injunction  to 
restrain  the  defendant  Jacob  Lindo,  the  poundkeeper,  from 
delivering  the  carcasses  of  any  of  the  animals  destroyed  by 
him  to  any  other  person,  except  the  plaintiff  or  his  assigns, 
will  be  granted,  but  the  application  to  restrain  the  munici- 
pality from  passing  the  threatened  resolution,  order,  or 
ordinance,  is  denied. 

Sawteb,  Circuit  Judge,  concurring.  I  concur  in  the  order 
made,  and  in  the  reasoning  of  the  circuit  justice.  I  am  not 
prepared  to  say,  that  the  court  can,  in  no  instance,  or  under 
no  circumstances,  enjoin  the  legislative  department  of  a 
municipal  corporation  from  passing  an  ordinance,  which  is 
wholly  without  its  constitutional,  or  lawful  power  to  enact. 
I  concede  that,  where  such  a  body  has  a  lawful  discretion  ta 
act,  the  courts  cannot  interfere  to  control,  or  restrain  the 
exercise  of  that  discretion.  Bat  can  these  bodies  be  said  to 
have  any  legislative  discretion,  or  legislative  power,  over  a 
subject  upon  which  they  are  forbidden  by  the  consiitution 
or  laws,  to  act  at  all?  I  gave  this  subject  a  very  thorough 
examination,  in  Spring  Valley  W.  W,  v.  BartleU,  the  result 
of  which  is  stated  in  8  Sawy.  559-669,  16  Fed.  Rep.  615.  I 
see  no  substantial  reason  for  changing  my  views,  as  there 
expressed. 

Eestraining  the  action  of  municipal  legislative  bodies  in 
passing  ordinances,  under  any  circumstances,  is  a  matter  of 
great  delicacy;  and  the  power,  conceding  it  to  exist  in  the 
courts,  should  only  be  exercised  in  extreme  cases,  and 
never,  where  the  object  can  just  as  well  be  accomplished  by 
restraining  action  under  the  ordinance  after  its  passage,  as 
by  restraining  its  passage.  But  cases  may,  possibly,  arise  of 
action  without  lawful  authority,  wherein  the  mischief  would 
be  accomplished,  and  be  beyond  remedy  by  the  passage  of 
an  ordinance,  or  before  the  remedy  could  be  effectually 
applied  after  its  passage.  As  it  is  unnecessary  to  do  so  for 
the  purposes  of  this  case,  I  am  unwilling,  now,  to  commii 
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myself  to  a  principle  so  broadly  stated,  as  to  preveDt 
restrainiDg  an  act  by  a  municipal  body  that  is  wholly 
beyond  its  lawful  authority  to  deal  with,  should  a  case 
arise,  where  there  could  be  no  other  adequate  remedy.  I 
do  not  understand,  that  the  limitation  in  the  opinion  of  the 
circuit  justice  is  broader  in  its  scope,  than  the  principles 
herein  stated.  With  that  understanding,  I  fully  concur  in 
the  views  expressed  by  him. 


Unpfbd  States  v.  Rbichert  and  others. 

United  States  v.  Glover  and  others. 

Circuit  Court,  Distbiot  op  California. 

September  5,  1887. 

1.  GoNSPiBAOT — AoAiMBT  XJnited  Statbb — What  GoHBTiTirrBB— Fbattdulxnt 

Claihb. — Section  5438,  reviBed  atatuteB,  so  far  bb  it  declares  that  eyery 
person  who  enters  into  any  agreement,  combination,  or  conspiracy  to 
defraud  the  goyemment  of  the  United  States,  or  any  department  or  officer 
thereof,  by  obtaining,  or  aiding  to  obtain,  the  payment  or  allowance  of 
any  false  or  frandulent  claim,  shall  be  pumshed  without  requiring  an 
act  in  furtherance  of  the  conspiracy,  is  modified  by  section  5440,  revised 
statutes,  as  amended  by  the  act  of  March  17, 1878,  which  declares  that  if 
two  or  more  persons  conspire  either  to  commit  any  ofiense  against  the 
XJnited  States,  or  to  defraud  the  United  States  in  any  manner,  or  for  any 
purpoaCf  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  the 
penalty  specified;  so  that  a  mere  conspiracy,  without  some  oTert  act  in 
execution  of  it,  is  not  an  indictable  offense. 

2.  Same — Ii^dioticent. — An  indictment  alleging  a  conspiracy,  without  alleging 

the  execution  of  any  act  to  carry  it  into  effect,  is  therefore  fatally 
defect!  ye. 

3.  Sams— Fbaudxtlikt    Glaims— Pbssintmknt   to   SuBysroB   Gxnkbaxj. — 

Where  an  indictment  alleges  as  part  of  the  conspiracy  that  a  false,  ficti- 
tious, and  fraudulent  claim  was  to  be  presented  to  the  United  States  snr- 
Teyor  general  for  allowance  and  payment,  it  should  also  allege  that  such 
officer  was  authorized  to  allow  and  approye  the  claim,  and  for  the  omis- 
sion of  this  allegation  the  indictment  is  defectiye. 

4.  Same — ABBBsyiATioNS  of  Wobdb  in  Inpiotmxni>— Tbbms  of  Soisitcb  ob 

Abt.— In  an  indictment  charging  a  conspiracy  to  procure  the  allowance 
of  a  false  and  fraudulent  claim  for  compensation  for  a  sunrey  of  land 
claimed  to  haye  been  made  by  defendant,  a  description  of  the  property 
alleged  to  haye  been  suryeyed,  and  for  which  the  fraudulent  claim  is 
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charged  to  have  been  presented,  should  be  made  in  ordinary  language. 
AbbreTiations  of  words  employed  by  men  of  soienoe  or  in  the  arts  will 
not  answer,  without  full  explanation  of  their  meaning  in  ordinary 
language. 

Before  Field,  Oircait  Jastice,  and  Sawteb,  Circuit  Jadge. 

Mr.  John  T.  Garey,  United  States  District  Attorney,  for 
the  United  States. 

Mr.  HaU  McAUister,  Mr.  A.  P.  Van  Dwer  and  Mr.  W.  H. 
L.  Bamea,  for  defendants. 

By  the  Court,  Field,  Circuit  Justice.  After  the  demurrer  to 
the  plea  in  abatement  in  the  case  of  United  Siatea  y.  Benson 
(31  Fed.  Bep.  896),  and  several  other  similar  cases,  including 
the  above,  was  sustained,  and  the  defendants  ordered  to 
plead  to  the  indictments,  the  defendants  filed  a  demurrer  to 
the  indictments,  and  the  demurrer  to  the  indictment  in  the 
above  case  was  argued.  The  indictments  in  the  other  cases 
(fourteen  in  all)  are  substantially  alike,  with  the  exception 
of  the  fourth  count,  hereafter  mentioned.  Each  indictment 
has  four  counts.  The  first  count  alleges  that  Theodore 
Beichert  and  the  other  defendants  who  are  named,  ''  hereto- 
fore, to  wit:  on  the  seventh  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-four, 
at  the  city  and  county  of  San  Francisco,  state  and  district 
of  California,  within  the  jurisdiction  of  this  honorable 
court,  did  unlawfully,  corruptly,  and  wickedly  conspire, 
combine,  and  agree  together,  and  with  divers  other  persons 
to  the  said  grand  jurors  unknown,  to  commit  an  offense 
against  the  United  States^  by  knowingly  making  and  causing 
to  be  made  a  false,  fictitious,  and  fraudulent  claim  npon 
and  against  the  United  States,  knowing  the  same  to  be  false^ 
fictitious,  and  fraudulent,  for  the  payment  to  them,  and  to 
divers  other  persons  to  the  said  grand  jurors  unknown,  of  a 
large  sum  of  money,  to  wit:  the  sum  of  one  thousand  and 
seventy-two  dollars,  more  or  less,  which  said  false,  fictitious, 
and  fraudulent  claim  consisted  and  was  to  consist  of  a  certain 
false,  fictitious,  and  fraudulent  survey  of  certain  public  lands 
of  the  United  States,  to  wit:  the  surveying,  marking,  and 
establishing  the  exterior  lines  of  Tps.  4  N.,  Bs.  21,  22,  23 
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E.;  and  Tps.  5  N.,  Bs.  22  and  23  East  M.  D.  M.,— and  in 
false,  fiotitioaSy  and  fraadulent  field-notes  of  such  false,  fic- 
titioas,  and  fraadalent  Jsarvej  of  said  pablio  lands  of  the 
United  States;  and  which  said  false,  fictitioos,  and  fraudu- 
lent claim  upon  and  against  the  United  States,  based  upon 
such  false,  fictitious,  and  fraudulent  survey  and  field-notes 
thereof,  was  designed  and  intended  to  be  presented  to  the 
United  States  surveyor  general  for  California,  for  his  allow- 
ance and  approval,  contrary  to  the  form  of  the  statutes  of 
the  United  States  in  snch  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States."  The 
second  count  is  similar  to  the  first,  except  that  it  alleges 
that  the  conspiracy  was  to  commit  an  o£fense  against  the 
United  States  by  presenting  and  causing  to  be  presented  a 
false,  fictitious,  and  fraudulent  claim  upon  and  against  the 
United  States,  etc.  The  third  count  alleges  a  conspiracy 
to  defraud  the  VhUed  States,  bat  in  other  respects  is  similar 
to  the  first  count.  The  fourth  count  alleges  an  act  commit- 
ted ''  in  execution  and  in  f artherance  and  pursuance  of  said 
unlawful  and  corrapt  conspiracy,"  but  does  not  allege  what 
said  "unlawful  and  corrupt  conspiracy"  was. 

The  law  on  which  the  indictments  purport  to  be  founded 
is  in  section  5438  and  section  6440,  as  amended,  of  the 
revised  statutes.     Section  5438  provides  that  : 

''Every  person  who  enters  into  any  agreement,  combina- 
tion, or  conspiracy  to  defraud  the  government  of  the  United 
States,  or  any  department  or  ofiScer  thereof,  by  obtaining 
or  aiding  to  obtain  the  payment  or  allowance  of  any  false  or 
fraudulent  claim,  shall  be  imprisoned  at  hard  labor  for  not 
less  than  one  nor  more  than  five  years,  or  fined  not  less  than 
one  thousand  or  more  than  five  thousand  dollars." 

Section  5440,  as  amended  by  the  act  of  May  17,  1879, 
provides: 

**  If  two  or  more  persons  conspire  either  to  commit  any 
offense  against  the  United  States  or  to  defraud  the  United 
States  in  any  manner,  or  for  any  purpose,  and  one  or  more 
of  such  parties  do  any  act  to  effect  the  object  of  the  con- 
spiracy, all  the  parties  to  such  conspiracy  shall  be  liable  to 
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a  penalty  of  not  more  than  ten  thousand  dollars,  or  to 
imprisonment  for  not  more  than  two  years,  or  to  both  fine 
and  imprisonment,  in  the  discretion  of  the  court. '^  (Vol. 
21  Stats.,  p.  4.) 

On  the  twenty -ninth  of  August  the  court  gave  its  decision 
on  the  demurrer,  per  Mr.  Justice  Field,  orally,  as  follows: 

We  have  had  under  consideration  the  demurrers  to  the 
several  indictments  against  Beichert  ei  aL^  for  a  conspiracy 
to  defraud  the  United  States,  or  to  commit  some  other 
offense  against  the  United  States,  and  we  have  come  to  the 
conclusion  that  all  the  indictments  are  fatally  defective. 
The  first  and  second  counts  in  the  indictment  in  the  above 
case  allege  a  conspiracy  to  commit  an  offense  against  the 
United  States,  but  do  not  allege  the  performance  of  any  act 
in  furtherance  of  the  conspiracy,  or,  in  the  language  of  the 
statute,  "any  act  to  effect  the  object  of  the  conspiracy"; 
nor  do  they  allege  that  the  surveyor  general  of  the  United 
States  for  California,  to  whom  the  alleged  fraudulent  and 
fictitious  claims  were  to  be  presented,  was  authorized  to 
allow  and  approve  them.  The  third  count  in  the  indictment 
alleges  a  conspiracy  to  defraud  the  United  States,  but,  like 
the  other  counts,  fails  to  aver  the  performance  of  any  act  in 
furtherance  of  the  conspiracy,  or  that  the  United  States  sur- 
veyor general  for  California  was  authorized  to  allow  and 
approve  the  claim  which  was  to  be  presented  to  him.  The 
fourth  count  alleges  the  performance  of  acts  in  furtherance 
of  the  ''  said  unlawful  and  corrupt  conspiracy,"  but  does  not 
set  forth  what  the  said  conspiracy  was.  No  such  direct  ref- 
erence to  any  one  of  the  preceding  counts  is  made  as  to 
bring  the  conspiracy  averred  in  one  of  them  within  the 
meaning  of  those  terms.     (State  v.  Longley,  10  Ind.  484.) 

The  circuit  judge  is  of  opinion  that  the  count  is  defective 
only  in  the  last  particular  stated,  namely,  that  it  does  not 
aver  authority  in  the  surveyor  general  to  allow  and  approve 
the  claim  which  was  to  be  presented  to  him;  and  that  where 
the  charge  is  of  a  conspiracy  to  defraud  the  United  States,  by 
obtaiuing  or  aiding  to  obtain  the  payment  or  allowance  of  a 
false,  fictitious,  and  fraudulent  claim,  it  is  not  necessary  to 


aver  the  performance  of  any  act  iu  fartherance  of  the  con- 
spiracy. In  this  respect  I  am  unable  to  agree  with  him.  I 
am  of  opinion  that  section  5440,  revised  statutes,  amended 
by  the  act  of  May  17,  1879,  (21  Stats.  4,)  qualifies  the  pro- 
visions of  section  5438;  and  that  a  conspiracy  to  defraud  the 
United  States,  or  to  commit  any  other  ojBfense  against  the 
United  States,  is  not,  of  itself,  an  indictable  offense,  unless 
the  conspiracy  be  followed  by  some  act  in  furtherance  of 
it, — that  is,  to  effect  its  object.  Section  5440  applies  to 
conspiracies  to  defraud  the  United  States  in  any  manner  or 
for  any  purpose,  and  of  course  embraces  the  particular  con- 
spiracy mentioned  in  section  5438, — to  defraud  the  govern- 
ment of  the  United  States  by  '*  obtaining  or  aiding  to  obtain 
the  payment  or  allowance  of  any  false  or  fraudulent  claim.'' 
As,  under  section  5440,  the  conspiracy  to  defraud  must  be 
followed  by  some  act  to  effect  that  object,  to  constitute  a 
public  offense,  it  would  seem  that,  to  the  extent  in  which 
the  section  differs  in  that  particular  from  the  offense  of 
defrauding  the  United  States  mentioned  in  the  preceding 
section,  (5438,)  it  must  be  held  to  qualify  and  amend  that 
section.  Were  this  not  so,  we  should  have  a  general  provi- 
sion that  in  case  of  a  conspiracy  to  defraud  the  United 
States  in  any  manner,  or  for  any  purpose,  it  would  be  neces- 
sary to  show  the  doing  of  some  act  to  effect  its  object  by  one 
or  more  of  the  conspirators,  to  constitute  the  offense,  with  a 
previous  provision  that,  in  case  of  a  conspiracy  to  defraud 
the  United  States  in  a  specified  way,  there  would  be  no  neces- 
sity of  showing  any  act  to  carry  the  conspiracy  into  effect. 
Consistency  is  given  to  the  statute  by  treating  the  latter 
section  as  qualifying  the  preceding  one.  But  I  agree  with 
the  circuit  judge  that  the  absence  of  any  averment  of  author- 
ity in  the  surveyor  general  to  allow  and  approve  the  claim 
which  was  to  be  presented  to  him  is,  of  itself,  a  fatal  defect. 

The  counts  in  all  the  indictments  for  conspiracies  similar 
to  those  alleged  in  the  indictment  against  Beichert  are 
defective  in  one  or  more  of  the  grounds  stated.  The  demur- 
rers to  all  the  indictments  are  therefore  sustained. 

The  Court.  As  the  defects  in  which  the  indictments  are 
sustained  may  be  avoided  upon  new  indictments,  does  the 


district  attorney  desire  the  parties  to  be  held  for  f orUier 
prooeedings  ? 

The  District  Attorney.  I  ask  for  an  order  that  the  defend- 
ants be  held  to  answer  to  the  next  grand  jury  of  the  circuit. 

The  Court.  An  order  will  be  entered  that  they  be  thus 
held. 

Snbseqnently,  on  the  fifth  of  September,  the  United 
States  district  attorney  moved  for  a  rehearing  in  three  of 
the  cases,  on  the  alleged  ground  that  the  fourth  count  in  the 
indictment  in^those  cases  was  not  covered  by  the  decision 
rendered.  The  fourth  count  in  the  indictment  against 
Glover  and  others  (and  the  fourth  count  in  the  other  three 
cases  is  similar  to  it)  avers : 

"That  said  Glover  and  the  other  defendants  named  here* 
tofore,  to  wit:  on  the  nineteenth  day  of  November,  in  tiie 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
four,  at  the  city  and  county  of  San  Francisco,  state  and  dis- 
trict of  California,  and  within  the  jurisdiction  of  this 
honorable  court,  did  unlawfully,  corruptly,  and  wickedly 
conspire,  combine,  and  agree  together,  and  with  divers  other 
persons  to  the  said  grand  jurors  unknown,  to  defraud  the 
United  States,  by  presenting  and  causing  to  be  presented  a 
false,  fictitious,  and  fraudulent  claim  upon  and  ftgainst  the 
Uuited  States,  in  order  to  secure  the  allowance  and  payment 
to  the  said  Jiimea  R.  Glover,  and  to  divers  other  persons  to 
i\w  said  graud  jurors  iinkuowD,  of  a  large  sum  of  money,  to 
wit:  tlie  sum  of  one  hundred  dollarB,  more  or  less;  which 
said  false,  fietitious,  and  fraudulent  claim  consisted  and  was 
to  consist  of  a  false,  fictitious^  and  fraudulent  survey  of  eer* 
tain  public  lands  of  the  United  States,  to  wit:  the  surrey, 
marking,',  and  establishing  the  exterior  boundary  lines  of 
Tp.  1  S.,  E.  1  W.;  Tp.  1  8.,  K  16  W.;  Tp.  1  S,,  fi.  17  W.; 
Tp.  1  N.,  R.  16  W.;  Tp.  1  N.,  K  17  W,;  Tp,  2  R,  R,  16 
MV.-  Tp.  2  N.,  K.  17  W.,  S.  B.  M,,— and  in  certain  falM, 
fic^titious,  and  fraudulent  fietd-notes  of  such  false,  fictitiotiB, 
and  fraudulent  surTeys  of  the  aforesaid  public  lands  of  ibe 
Uuited  States;  and  which  said  false,  fictitious,  and  fraudu- 
lent claim  upon  and  against  the  United  States  was  designed 
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and  intended  to  be  presented  to  the  United  States  surveyor 
general  for  the  state  of  California,  for  approval  and  allow- 
ance. And  the  grand  jurors  aforesaid,  on  their  oath  afore- 
saidy  do  further  say  that  the  said  James  B.  Glover,  in 
execution  and  in  furtherance  and  pursuance  of  the  said 
unlawful,  corrupt,  and  wicked  conspiracy,  agreement,  and 
combination,  as  aforesaid,  afterwards,  to  wit:  on  the  thir- 
teenth day  of  July,  in  the  year  a.d.  1885,  did  at  the  state 
and  district  of  California,  before  M.  F.  Beilly,  a  commis- 
sioner of  the  U.  S.  circuit  court,  ninth  circuit,  district  of 
California,  make,  sign,  and  execute  a  certain  false  and  cor- 
rupt oath,  affidavit,  and  certificate,  wherein  he,  the  said 
James  B.  Glover,  then  and  there  falsely,  corruptly,  and 
fraudulently  did  depose,  declare,  and  certify  in  substance 
and  effect  that  he  had,  in  his  own  proper  person,  made  an 
actual  survey  of  certain  public  lands  of  the  United  States, 
to  wit:  all  those  parts  or  portions  of  the  south,  east,  and 
west  boundary  lines  of  Tp.  1  S.,  B.  1  W.,  of  the  San  Ber- 
nardino base  and  meridian,  state  of  California,  and  that  the 
field-notes  accompanying  and  to  accompany  the  said  false 
and  corrupt  oath,  affidavit,  and  certificate  were  true  and 
correct  field-notes  of  such  survey,  and  that  he  had  marked 
and  established  the  corner  monuments  of  such  survey  as 
required  by  law,  the  surveying  manual,  and  surveying 
instructions.  Whereas,  in  truth  and  in  fact,  no  such  survey 
had  been  made,  and  the  said  pretended  field-notes  did  not 
represent  a  bona  fide  survey,  and  no  such  corner  monuments 
had  been  marked  and  established,  which  said  false  and 
fraudulent  oath,  affidavit,  and  certificate,  and  which  said 
false,  fictitious,  and  fraudulent  field-notes  of  such  pretended 
survey,  were  designed  and  intended  to  be  presented  to,  and 
were  thereafter  presented  to,  the  United  States  surveyor 
general  for  California,  for  the  purpose  of  securing  the 
approval,  allowance,  and  payment  to  the  said  James  B. 
Glover,  and  to  divers  other  persons  to  the  said  grand  jurors 
unknown,  of  the  aforesaid  sum  of  money,  more  or  less,  all 
in  furtherance  and  execution  of  the  said  conspiracy  afore- 
said.    Contrary  to  the  form  of  the  statutes  of  the  United 
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States  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States." 

On  Motion  fob  a  Rehearing  in  Some  of  the  Cases. 

After  argnment,  the  court  denied  the  motion;  Field,  C  J., 
observing  that  the  count  was  snbject  to  the  objection  stated 
when  the  decision  was  made, — namely,  that  it  fails  to  aver 
that  the  surveyor  general  of  the  United  States  for  Califor- 
nia, to  whom  the  alleged  false,  fictitious,  and  fraudulent 
claim  was  to  be  presented,  was  authorized  to  allow  and 
approve  of  it.  The  court  also  held  that  the  count  was 
defective  in  not  describing  the  property  in  relation  to  which 
the  alleged  false,  fictitious,  and  fraudulent  survey  was  made 
in  intelligible  language.  An  indictment  is  to  be  read  to 
the  accused  unless  the  reading  is  waived.  The  language 
should  therefore  be  so  plain  that  one  of  ordinary  intelligence 
can  understand  its  meaning.  For  that  purpose,  common 
words  are  td  be  used  as  descriptive  of  the  matter.  Abbre- 
viations of  words  employed  by  men  of  science  or  in  the  arts 
will  not|  answer,  without  full  explanation  of  their  meaning 
in  ordinary  language.  The  use  of  the  initials  a.d.  to  indi- 
cate the  year  of  our  Lord  is  an  exception  because  of  its  uni- 
versality. Arabic  figures  and  Boman  letters  have  also 
become  indicative  of  numbers  as  fully  as  words  written  out 
could  be.  They  are  of  such  general  use  as  to  be  known  of 
all  men.  They  therefore  may  be  employed  in  indictments. 
But  tbe  initials  here  have  reference  to  the  public  lands  as 
marked  on  the  public  surveys;  they  are  signs  used  in  a  par- 
ticular department  of  public  business,  and  are  not  matters 
of  general  and  universal  knowledge  to  all  who  speak  the 
English  language.  The  same  objection  applies  to  the  ini- 
tials S.  B.  M.,  supposed  to  denote  San  Bernardino  meridian. 
There  is  no  averment  except  in  this  way  that  the  land 
alleged  to  have  been  surveyed  lies  in  the  state  of  California. 

The  indictment  is  also  defective  in  not  stating  that  the 
accused  knew  that  the  claim  was  false,  fictitious,  and  fraud- 
ulent. 
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Smith  v.  Mitchell  and  others. 

Same  v.  Hiveley  and  others. 

CiaouiT  CouBT,  Southern  District  of  California. 

October  3,  1887. 

1.  Public  Lands— Ibbuanob  op  Patent — Csbtifioates  of  Pubohasb.— Plain- 
tiff, in  ejectment,  relied  npon  a  certificate  of  purchase  for  the  land  in 
oontroYersy,  regularly  issued  by  the  state  of  California.  Defendant 
relied  upon  a  patent  from  the  same  source,  also  in  due  form :  Held,  that 
under  the  political  code  of  California,  section  3556,  before  due  fore- 
closure, the  land  office  could  not  issue  a  patent  for  land  for  which  a  cer- 
tificate had  been  regularly  issued. 

Before  Boss,  District  Jndge. 

Mr.  Edward  B.  Taylor,  for  plaiatiiBF. 

Messrs.  Wells,  Van  Dyke  dt  Lee,  for  defendants. 

Boss,  J.  The  cases  above  entitled  are  of  the  same  nature, 
and  were  tried  and  submitted  together.  The  land  involved 
in  one  is  a  part  of  a  sixteenth,  and  in  the  other,  a  part  of  a 
thirty-sixth,  section.  The  plaintiff  in  each  case  relies  for  a 
recovery  upon  a  certificate  of  purchase,  regularly  issued  by 
the  state  of  California  to  one  whose  interest  in  the  premises 
vested  by  assignment  in  the  plaintiff,  prior  to  the  commence- 
ment of  the  action.  By  the  terms  of  the  statute  under 
which  these  certificates  were  issued,  such  certificates  are 
made  prima  fcune  evidence  of  title,  and  they,  together  with 
all  rights  acquired  thereunder,  are  also  expressly  made  sub- 
ject to  sale  by  deed  or  assignment.  Clearly,  therefore, 
plaintiff  is  in  each  case  entitled  to  recover,  unless  the  prima 
facie  case  thus  made  out  has  been  overcome .  In  each,  the 
defendants  pleaded  the  statute  of  limitations,  but  the  proof 
adduced  in  support  of  the  plea  was  insufficient  to  show 
adverse  possession  on  the  part  of  the  defendants,  or  either 
of  tbem.  Defendants  in  each  case  also  pleaded  title  in 
themselves,  and  in  support  thereof  introduced  in  evidence 
a  patent  (in  form)  for  the  land,  from  the  state  to  the  grantors 
of  the  defendants,  together  with  the  proceedings  upon  which 
fluch  patents  were  based.  Those  proceedings  were  initiated 
long  subsequent  to  the  issuance  of  the  certificates  of  pur- 
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chase  under  which  the  plaintiff  claims,  and  were,  in  my 
judgment,  without  authority  of  law,  and  therefore  Toid. 
While  a  patent  is  an  instrument  of  great  solemnity,  and,  in 
a  court  of  law,  is  conclusive  of  all  matters  properly  deter- 
minable by  the  land  department,  when  its  action  is  within 
the  scope  of  its  authority,  nevertheless,  if,  under  the  law, 
the  officers  of  that  department  have  no  jurisdiction  to  act, 
their  pretended  conveyance  of  the  land  is  of  no  Talidity, 
even  though  it  be  made  in  the  form  of  a  patent.  (SmdUng 
Co.  V.  Kemp,  104  U.  S.  636.) 

In  the  oases  at  bar,  at  the  time  of  the  initiation  of  the 
proceedings  upon  which  the  patents  are  based,  there  were 
outstanding  certificates  of  purchase  for  the  same  land,  which 
had  been  duly  and  regularly  issued,  and  which  were  then  in 
full  force  and  effect.  Under  such  circumstances  there  was 
no  authority  in  the  officers  of  the  land  department  to  enter- 
tain any  application  for  the  purchase,  or  to  take  any  step 
looking  to  the  sale,  of  the  same  land,  to  other  and  differ^it 
parties.  The  statute  makes  ample  provision  for  the  contest 
of  applications  for  the  purchase  of  such  lands  as  those  in 
suit,  and  provision  is  also  made  for  the  foreclosure  of  all 
interest  of  delinquent  purchasers.  But  when  an  applica- 
tion to  purchase  is  duly  approved,  after  or  without  contest, 
and  a  certificate  of  purchase  regularly  issued  upon  it,  the 
land  is  not  again  subject  to  entry  and  sale,  until  after  judg- 
ment foreclosing  the  interest  of  the  purchaser  or  the  holder 
of  the  certificate.  ''After  judgment  foreclosing  the  interest 
of  the  purchaser  or  holder  of  the  certificate  has  been  en- 
tered, and  the  certified  copies  filed,  the  land,'*  says  the 
statute,  "  is  again  subject  to  entry  and  sale.**  (Pol.  code, 
sec.  3566.)  Manifestly,  before  such  foreclosure,  the  land 
for  which  a  certificate  has  been  regularly  issued  is  not  so 
subject.  It  results  that  plaintiff  in  each  case  is  entitled  to 
judgment. 

Counsel  for  plaintiff  will  prepare  findings  and  judgment 
in  accordance  with  this  opinion. 
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ABATEMENT.  PLEA  IK. 

See  Gbimss  and  Cbhonal  Law. 

ADMIBALTT. 

1.  ToBTB  OK  TBI  HioH  Saas,  Jubibdiotzok  OF.— The  distriot  ooTirts  have 
jorisdictioii  of  torts  committed  on  the  high  seas  without  reference  to  the 
nationality  of  the  yessel  or  the  parties  thereto.  Benihard  y.  Bremt,  3 
Sawy.  230,  affirmed.     The  Noddkbum,  129. 

^,  SxAWOBTHiNiss  OF  ViSBKL.— When  the  master  of  a  British  yessel  know- 
ingly allows  a  rope  to  remain  in  an  inseonre  condition,  and  a  seaman  in 
the  proper  discharge  of  his  duty,  falls  to  the  deck  therefrom,  and  is  hart 
in  oonseqnence  of  such  neglect,  the  seaman  may  maintain  a  suit  against 
such  yessel  in  this  court  for  damages.     Ih. 

3.  Cbanx-Limv — ^FuBPOBB  AND  Usi  OF. — The  primary  purpose  of  a  oran»- 

line  is  to  steady  the  back  stay,  and  in  blustery  weather  it  is  apt  to  chafe 
where  it  is  joined  to  the  stay  or  shroud,  but  it  may  also  be  and  is  used 
as  a  foot-rope  for  light  work,  the  party  doing  so,  taking  the  precaution 
to  keep  one  hand  on  or  arm  or  leg  around  the  stay  or  shroud,  as  a  sup- 
port in  case  of  accident.     /&. 

4.  Waosb. — ^When  a  British  seaman  is  unable  to  complete  the  voyage  from 

this  port  to  the  port  of  discharge  in  the  United  Kingdom,  by  reason  of 
injuries  sustained  while  in  the  service  of  the  vessel  and  is  sent  by  the 
master  to  the  hospital,  he  may  maintain  a  suit  in  this  court  to  recover 
the  wages  earned  and  unpaid  at  the  time  of  going  to  the  hospital.  lb, 
6.  Damagbs. — ^Estimation  and  allowance  of  for  injury  to  the  ankle  by  falling 
from  the  crane-line  on  the  foremast  shroud  and  back  stay.     lb, 

6.  CoNTBA  FoBMAM  Statuti. — It  is  uot  noccBsary  in  an  information  on  a 

seizure  on  land  or  water,  and  particularly  the  latter,  to  allege  therein 
that  the  act  or  omission  of  which  the  seizure  is  made  was  done  or 
omitted  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided; but  it  is  sufficient  that  such  act  or  omission  is  described  in  the 
words  of  the  statute  under  which  the  proceeding  takes  place.  Steamship 
Idaho, 156. 

7.  PSNALTT  PbESGBIBID  BT  SeOTION   4499   OF  THB  BeVI8BI>  STATUTES. — ^Th6 

penalty  prescribed  by  section  4499  of  the  revised  statutes  for  a  failure  to 
comply  with  any  of  the  provisions  of  title  LII  of  the  revised  statutes,  in 
navigating  a  steam  vessel,  is  incurred  by  any  such  failure,  although  some 
other  penalty  may  be  prescribed  by  the  section  or  provision  thus  violated; 
and,  therefore,  this  section  is  to  be  read  in  this  case  as  if  the  penalty 
therein  was  specifically  prescribed  for  the  violation  of  the  first  clause  of 
section  4465  of  the  revised  statutes,  limiting  the  number  of  passengers  to 
be  carried  on  such  vessel.    lb. 
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8.  NATiOATioir  or  Stbam  Ykssbl. — The  navij^tion  of  a  steam  Teasel  vithin 

the  purview  of  section  4499  of  the  revised  statntes,  includes  eTerything 
required  and  provided  therefor  and  thereabout  in  title  LEE  of  the  revised 
statutes,  such  as  equipment,  management,  character  and  stowage  of 
cargo,  and  the  number  and  treatment  of  the  passengers  thereon.     lb, 

9.  JuBiBDiOTioN  IN  Oase  07  SsizuBK. — In  s  casc  of  seizure,  the  plaoe  of 

seizure,  and  not  that  of  the  commission  of  the  act  on  account  of  which 
the  seizure  is  made,  determines  the  jurisdiction;  and  the  clause  in  seetioa 
4499  of  the  revised  statutes,  "may  be  seized  and  proceeded  against  by 
way  of  libel  in  any  district  court  of  the  United  States  having  jurisdiction 
of  the  offense,"  does  not  change  this  rule— the  court  in  whose  district  a 
seizure  is  made  acquiring  thereby  jurisdiction  of  the  subject  matter  or 
cause  of  suit     lb. 

10.  Balvaok  Allowed  to  Sbaksn. — A  seaman  will  be  allowed  salvage  where 
it  appears  that  the  master  has  abandoned  the  ship,  or  has  discharged  the 
seamen  from  all  claims  for  their  further  services  under  their  contract. 
The  UmaiUla,  167. 

11.  DiBTBiCT  CouBT— ToBTB  ON  THE  HioH  Seas. — The  district  courts  have 
cognizance  of  torts  committed  on  the  high  seas,  when  the  parties  or  the 
vessel  are  found,  or  come  within  their  jurisdiction,  without  reference  to 
the  nationality  of  either.      The  Noddlebvm,  227. 

12.  Same — Ezbboise  of  Jubisdiction — Discbetion  op  GouBT.~The  court  may 
in  its  discretion  take  or  decline  this  jurisdiction,  in  the  case  of  a  contro- 
versy between  foreigners;  and  its  action  in  this  respect  will  be  followed 
on  appeal,  unless  it  plainly  appears  to  the  appellate  court  that  such 
discretion  has  been  wrongly  exercised.    Tb. 

13.  Neolioenoe— Injttbt  to  Seamen  fbom  Detective  Gbakb-Linb. — On  the 
evidence,  the  findings  of  the  district  court,  that  the  injury  to  the  Ubelant 
was  caused,  without  his  fault,  by  a  defective  crane-line,  which  defect  was 
known  to  the  master,  affirmed,  and  the  damages  given  therefor  allowed, 
with  interest  and  costs.     lb, 

14.  Pilotage  on  the  Columbia  Biveb.— The  power  to  regulate  pilots  and 
pilotage  on  the  Columbia  river  is  permitted  to  Oregon  until  congress 
exercises  the  same,  and  is  directly  conferred  by  congress  on  the  legisla- 
ture of  Washington;  therefore  the  state  and  territory  have  equal  power 
over  the  subject,  and  may  appoint  pilots  for  the  river,  and  prescribe  their 
duties  and  compensation,  as  to  any  and  all  vessels  bound  in  or  out  of  the 
same,  without  reference  to  the  fact  of  whether  the  business  or  conunerce 
in  which  they  are  engaged  pertains  to  Oregon  or  Washington;  and  neither 
can  require  that  the  legislation  of  the  other  shall  conform  to  its  own  in 
any  respect.      The  Alcalde,  268. 

15.  QuALinoATioN  AND  AuTHOBiTr  OF  FiLOTs. — ^Thc  wamut  of  a  Washington 
pilot,  granted  to  him  by  the  commissioners  of  pilots,  is  sufficient  author- 
ity for  his  tender  of  service  to  any  vessel  bound  in  or  out  of  the  Colum- 
bia river;  and  in  a  suit  to  recover  half  pilotage  on  such  offer,  and  a 
refusal  thereof,  it  cannot  be  shown,  as  a  defense  thereto,  that  the  pilot 
does  not  keep  a  sufficient  boat  on  the  bar  to  cruise  for  vessels,  or  to 
supply  vessels  in  distress  with  provisions  and  water;  and  any  failure  or 
dereliction  in  this  respect  can  only  be  inquired  of  before  the  commis- 
sioners, who  may,  in  a  proper  case,  deprive  the  pilot  of  his  warrant.    lb. 


which  were  occasioned  by  his  own  negligence  or  the  irroBistible  violence 
of  the  elements.     Baymond  v.  Barque  Thayer,  409. 

17.  Jr  ▲  Sick  ob  Injubbd  Sbaman,  before  the  completion  of  the  voyage,  and 
at  his  own  and  urgent  solicitation,  procures  his  discharge  from  the  mas- 
ter at  an  American  port,  and  in  order  to' enter  a  United  States  Marino 
Hospital,  he  is  entitled  to  wages  up  to  the  period  of  his  discharge,  and 
not  subsequent  thereto.    lb. 

18.  Thb  Ship  is  not  liable  for  the  expenses  for  medical  assistance  incurred 
by  a  sick  or  injured  seaman,  who  declines  the  master's  proffer  to  furnish 
him  with  medical  aid  on  board  the  ship,  and,  at  his  own  election,  seeks 
medication  elsewhere.    lb. 

19.  Shippino  —  Neoliqenoe  —  Liabilitt  fob  Pbbsonaij  Injubt — Fellow- 
Sebvani>— Independent  Contbactob. — The  libelant,  an  employee  of  the 
master  stevedore,  who  was  loading  a  vessel  under  contract,  was  injured 
by  stepping  into  a  small  trimming  hatch,  in  the  between-decks,  while 
engaged  in  storing  a  cargo.  The  light  in  the  between-decks  was  dim, 
and  libelant  did  not  know  of  the  existence  of  the  hatch,  or  that  it  was 
uncovered.  When  the  vessel  was  turned  over  to  the  master  stevedore 
to  be  loaded  this  trimming  hatch  was  covered.  It  was  subsequently 
uncovered  by  the  stevedore's  foreman.  Seld,  that  the  vessel  was  not 
liable  for  the  injury.      Walsh  v.  Ship  Babcock,  412. 

20.  Libel  fob  Masteb's  Wages — Counteb  Claim  fob  Daicaoss. — The  bal- 
ance of  wages  decreed  on  the  admission  in  the  pleadings  and  the  counter 
claim  for  damages  resulting  from  an  injury  to  the  boat  while  in  libelant's 
charge,  by  a  collision  with  the  steamer  Oregon,  found  not  proven.  The 
Oovenwr  Newell,  457. 

21.  Pilots— Half  Pilotage— Discbimination — Statutes. — Section  2466,  po- 
litical code  of  California,  providing  rates  for  pilotage  and  half  pilotage  to 
be  charged  vessels  entering  the  port  of  San  Francisco,  is  not  so  affected 
by  the  joint  operation  of  section  2468,  political  code  of  California,  ex- 
empting vessels  sailing  between  San  Francisco  and  ports  in  Oregon, 
Washington  and  Alaska,  from  half  pilotage,  and  the  revised  statutes 
of  the  United  States,  section  4237,  forbidding  discrimination  in  ratea 
for  pilotage  and  half  pilotage,  as  to  exempt  vessels  sailing  from  a 
foreign  port  to  San  Francisco  from  liability  for  half  pilotage;  but  sec- 
tion 2466  will  prevail,  and  section  2468  fail,  so  far  as  its  provisions  come 
within  the  United  States  statutes  forbidding  discrimination  in  pilotage 
rates.      The  Alameda  v.  Neai,  497. 

22.  Seamen— Desebti ON— Coasting  Vessels— Constbuction  of  Statutes. — 
The  act  of  congress  of  June  9, 1874,  provides  **that  none  of  the  provisions 
of  the  act  entitled  'An  act  to  authorize  the  appointment  of  shipping 
commissioners,'  etc.,  approved  June  17,  1872,  shall  apply  to  sail  or 
steam  vessels  engaged  in  the  *  coastwise  trade, '  except  the  coastwise  trade 
between  the  Atlantic  and  Pacific  coasts,"  etc.  Held,  th^t  the  effect  of 
the  act  was  to  repeal,  with  the  exceptions  indicated,  not  only  such  pro- 
visions of  the  act  of  1872  as  applied  distinctively  to  vessels  eo  nomine,  but 
also  the  other  provisions  relating  to  master  and  owners,  and  their  duties^ 
and  to  seamen  and  apprentices,  and  their  discipline;  and  that  seamen 
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desertiiig  from  a  ooasting  Teasel  plying  between  dUfarent  Galifoniia  pofli 
were  not  liable  to  infonnation  therefor.  U,  8.  t.  BuMep,  606. 
S3.  Statutk— Bkpxai/->Bsti8Iom— Smppnro  GommBioHEBs. — ^Undartfaeact 
of  oongreflB  of  Jane  22, 1874,  providing  that  the  reriaed  atatatea  ahonld 
take  effect  aa  of  Deoember  1,  1873;  and  reriaed  atatatea,  6601,  declaring 
that  acts  passed  since  the  date  should,  '*  so  far  aa  they  vaiy  from  or  oon- 
flict  with  any  proyiaion  contained  in  said  reyision,  have  effect  aa  aufaae- 
qaent  statates,  and  aa  repealing  any  portion  of  the  reviaion  inoonaiatent 
therewith" — so  maoh  of  the  act  of  Jane  7,  1872,  entitled  "An  act  to 
authorise  the  appointment  of  shipping  oommissioners,"  aa  is  re-enacted 
in  title  LUI ,  rcTised  statatea,  is  repealed  by  the  act  of  Jane  9, 1874.    Ib» 

AGBIOULTUBAL  IiAin>B. 
Bee  MxiTESAii  Lauds. 

ALASKA  AKD  INTOXIGATIKG  LIQUOBS. 

1.  TsBEiTOBT  or  TBM  Ukictd  Statis.— The  power  oonf erred  by  the  confltitii- 

tion  on  the  goyemment  of  the  United  Statea  to  make  war  and  treatiea, 
implies  the  power  to  acquire  territory,  either  by  conquest  or  treaty;  and 
the  power  to  govem  such  territory  until  it  is  fit  to  be  admitted  into  tha 
Union  as  a  state,  reaults  from  the  acquisition  thereof.  NUaon  t.  U,  S^  285. 

2.  Idem — Fowxb  of  GoNaaKSS.— The  power  of  congress  OTcr  a  territory  of  tiia 

United  States  extends  to  all  rightful  subjects  and  methods  of  legislation 
not  denied  to  it  by  the  constitution  and  consistent  with  the  spirit  and 
genius  of  the  same  and  the  purpose  for  which  such  territory  may  have 
been  acquired.    lb, 

3.  AiiASKA. — Congress  has  power,  in  its  discretion,  to  prohibit  the  importa- 

tion, manufacture  and  sale  of  intoxicating  liquors  in  the  district  of 
Alaska,  and  to  make  the  violation  of  such  prohibition  a  crime  poniahable 
by  fine  and  imprisonment.    Ih, 

ABBITKATION. 

1.  Abbitbation— Enfobcino  Awabds— Dsobbe  or   GxBiAnnr   Bbquibbd— 

JuDGMKKT.— Judgment  cannot  be  rendered  on  an  award  which  doea  not 
fix  with  certainty  the  amount  to  be  paid,  or  giye  precise  data  from  whidi 
the  amount  can  be  ascertained.    AleaDander  y.  McNear,  82. 

2.  Saks — Abbitbatobs  —  Umokbtaintt  in  Awabd — ^Etidkmcb.  —  Arbitratois 

cannot  be  called  upon.for  the  purpose  of  explaining  anything  Tague  and 
uncertain  in  their  award.    lb. 

AWABDS. 
See  Abbitbation. 

BILLS  OF  EXCHANGE. 
See  NbqotiabziB  Papib. 
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central  pacific  bailboad  gbant. 

I.  OKimuL  Paoifio  Bailboad  Land  Gramt—Map  of  Gbnibal  Bouts. — ^The 

map  of  the  ronte  of  the  western  division  of  the  Central  Pacific  railroad, 
filed  with  the  secretary  of  the  interior,  December  8,  1864,  is  the  map  of 
the  general  route,  and  not  of  the  line  as  "definitely  fixed."  within  the 
meaning  of  the  land  grant  act  of  1862.     U.  S.  t.  McLaughlin,  179. 

II.  Bams— DsFiNiTB  Location.— The  map  of  the  ronte  of  said  road,  as  finally 

located  and  oonstmcted,  filed  with  the  secretary  of  the  interior,  February 
1,  1870,  and  accepted  as  snch  by  that  officer,  is  the  map  of  definite  loca- 
tion,    lb, 

Z,  Thjb  MoQUEiiAMos  Gbant  was  finally  rejected,  Febmary  13,  1866,  after 
which,  the  lands  within  the  exterior  boundaries  of  the  grant  oeased  to  be 
subjudicet  and  became  public  lands,  to  the  odd  sections  of  which,  within 
twenty  miles  of  the  line  of  the  road,  the  right  of  the  railroad  company 
attached,  and  became  indefeasible,  immediately  upon  the  filing  of  the 
map  of  definite  location  of  the  road,  and  the  acceptance  thereof  as  such 
by  the  secretary  of  the  interior.     lb. 

4.  Estoppel.— Matters  of  estoppel  as  to  lands  lying  east  of  range  line, 
between  ranges  seven  and  eight  east,  Mount  Diablo  meridian,  discussed . 

6.  Thb  Withdbawal  of  thb  Lands  upon  filing  the  map  of  the  general  route 
of  the  road,  for  twenty-five  miles  on  each  side  of  the  line  indicated,  pro- 
tected the  lands  against  the  attaching  of  any  other  right  as  against  the 
railroad  company,  until  the  filing  of  the  map  of  definite  location.    lb, 

CHINA. 

1.  TiTLB  AND  StTBJBOT  OF  AcT.— The  subjcct  of  an  act  which  forbids  the 

sale  or  gift  of  opium  to  any  one  but  a  druggist  or  practicing  physician, 
except  on  the  prescription  of  a  practicing  physician,  is  sufficiently 
expressed  in  the  followiug  title:  "An  act  to  regulate  the  sale  of  opium 
and  suppress  opium  dens."    In  r€  Yung  Jon,  77. 

2.  Idbm. — Such  act  does  not  prohibit  the  disposition  of  opium  and  thereby 

destroy  its  value. as  a  medicinal  agent— that  being  the  only  use  of  the 
drug  which  is  generally  considered  proper  in  this  country.    lb. 

3.  Laundbt  Obdinancb— Constitutionalitt.— a  city  ordinance,  which  makes 

it  an  offense  to  keep  a  laundry,  wherein  clothes  are  cleansed  for  hire, 
within  the  limits  of  the  larger  part  of  a  city,  without  regard  to  the 
character  of  the  structure  or  the  appliances  used  for  the  purpose,  or  the 
manner  in  which  the  occupation  is  carried  on,  is  unconstitutional  on 
various  grounds,  and  void.    In  re  Sam  Kee,  379. 

See  Constitutional  Law. 

COMMON  CABBIEB. 

1.  LiBN  OF  Cabbibb  on  BAoaAQB.— The  fare  paid  by  a  passenger  to  a  carrier 
includes  the  transportation  of  his  baggage;  and  the  carrier  has  a  lien 
thereon  for  the  fare,  and  may  detain  the  same  until  payment  thereof. 
Roberta  v.  Kohler,  252. 

^.  Cabb  in  Judqmbnt. — B.  purchased  an  unconditional  ticket  for  a  passage 
on  the  Oregon  and  California  railway  from  Portland  to  Ashland,  and 
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after  his  tioket  had  been  taken  np  by  the  oondnctor,  stopped  oTer  at 
Grant's  pass  withont  his  consent,  leaving  his  baggage,  consisting  of  a 
large  Talise,  to  be  carried  on  to  Ashland,  where  it  was  taken  charge  of 
by  the  employees  of  the  road;  on  the  next  day  B.  got  on  the  train  to  Ash- 
land, bnt  refused  to  pay  the  fare  thereto— one  dollar  and  seTenty-nine 
cents — ^when  the  conductor  allowed  him  to  remain  on  the  train,  bat 
refused  to  deliyer  him  his  valise  at  Ashland  until  he  paid  the  additional 
fare:  Held,  that  the  journey  from  Portland  to  Ashland  was  performed 
under  one  contract  modified  by  the  action  of  B.  in  stopping  over,  whereby 
he  incurred  an  additional  charge  for  his  transportation,  for  which  the 
carrier  had  a  lien  on  the  baggage  so  long  as  it  remained  in  his  posseaaion. 

3.  Sale — Jus  Disponendi— Liabilitt  of  Cabbies  fob  MisDBiimBT. — Where 

a  shipper  attaches  his  bill  of  lading  to  a  draft  upon  the  consignee,  he 
thereby  expresses  his  intention  to  deliver  the  goods  upon  payment  of 
such  draft,  and  to  retain  control  of  them  until  such  payment,  and  the 
carrier  who,  under  such  circumstances,  delivers  them  while  in  transit  to 
the  shipper,  is  liable  to  the  consignee  who  has  duly  taken  up  the  draft. 
W.,  F,  ±  Co,  V.  0,  R.  A  N.  Co.,  619. 

4.  Damaoss — Expense  Incubbed  in  Fubsutt  of   Fbopsbtt — ^EviDBfCB. — 

Under  civil  code,  Oalifomia,  section  3336,  providing  that,  in  an  action 
brought  by  a  consignee  against  a  carrier  for  wrongfully  delivering  up 
goods  in  transit  to  a  party  other  than  the  consignee,  the  measure  of 
damages  shall  be  the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  without  interest,  and  a  fisir 
compensation  for  the  time  and  money  properly  expended  in  pursuit  of 
the  property,  it  is  incumbent  on  the  plaintiff  to  show  the  circumstanees 
under  which  the  expenditure  claimed  by  him  to  have  been  incurred  was 
made,  so  that  the  court  can  decide  whether  it  was  proper.  lb. 
6.  Cabbies  of  Pabsenoebs.— A  carrier  of  passengers  is  not  an  insurer;  but 
the  law  holds  him  to  a  strict  responsibility,  and  requires  him  to  provide 
for  their  safe  conveyance  so  far  as  the  same  is  practicable  by  the  exercise 
of  human  care  and  foresight.    Ladd  v.  Foskr,  547. 

6.  Contbibutobt  Neoliobnce. — Where  a  passenger  is  injured  by  Uie  ne^- 

gence  of  a  carrier,  an  act  done  by  the  former  in  the  face  of  impending 
danger,  for  the  purpose  of  avoiding  the  same,  does  not  constitute  '*  con- 
tributory negligence,"  although  it  may,  in  fact,  have  helped  to  produce 
the  injury  complained  of.    Ih. 

7.  Inevitable  Accident. — ^When  a  casualty  occurs,  which  might  have  been 

prevented  by  the  use  of  known  and  proper  precautions  against  the  dan- 
ger, it  is  not  an  inevitable  accident,    lb. 

8.  Dahaoss  fob  Death.— The  damages,  given  by  section  367  of  the  code  of 

civil  procedure,  to  an  administrator  for  the  death  of  his  intestate,  are, 
when  recovered,  assets  of  the  estate,  and  include  nothing  but  the  prob- 
able pecuniary  loss  to  the  estate  from  such  death;  and  semble,  thai 
insurance  on  the  life  of  the  deceased,  although  an  asset  of  his  estate, 
cannot  be  set-off  against  such  loss.    lb. 

9.  Case  in  Judgment. — The  propeller  ferry-boat  New  Tork,  on  March  9, 

1887,  after  getting  one  hundred  feet  from  her  landing,  on  a  trip  from 
Albina  to  Portland,  was  hailed  by  a  person  on  the  landing,  who  desixed 
a  passage,  when  the  master  undertook  to  back  in  for  him,  and  In  so 


doing  dnfted  broadside  on  tbe  wire  cable  of  tbe  ferry-boat  Albina,  tnen 
plying  between  Albina  and  North  Portland,  and  about  three  hundred 
feet  from  the  east  shore,  going  west.  The  river  was  much  swollen,  and 
owing  to  the  pressure  of  the  current  and  wind  on  the  Albina,  her  cable 
was  held  up  at  or  near  the  surface  of  the  water,  between  the  boat  and  the 
east  shore,  so  that  it  caught  the  New  York  just  under  her  guards  and  held 
her  there  as  on  a  pivot,  while  the  pressure  of  the  current  on  her  hull 
forced  it  down  stream  until  she  capsized  up  stream,  and  then  washed 
down  stream  under  the  wire;  as  the  boat  careened,  Samuel  Taylor,  a 
passenger  in  the  forward  cabin,  jumped  out  of  the  down- stream  window, 
and  was  caught  between  the  cable  and  the  boat,  as  the  latter  passed  under 
the  former,  and  received  injuries  of  which  he  died  the  same  day.  The 
deceased  was  thirty-four  years  of  age,  had  been  married  nine  years,  and 
left  a  widow  and  three  small  children.  He  had  no  trade  or  special  voca- 
tion, frequented  saloons,  drank  more  or  less,  and  treated  liberally,  but 
did  not  save  money  or  accumulate  property.  Held,  (1)  The  death  of 
Taylor  was  caused  by  tbe  negligent  and  unskillful  handling  of  the  New 
York  in  conjunction  with  the  cable  of  the  Albina,  which,  stretched  as  it 
was,  on  the  surface  of  the  water,  was  an  unlawful  obstruction  to  naviga- 
tion; and  (2)  that  the  sum  of  one  thousand  five  hundred  dollars  is  suffi- 
cient compensation  to  the  estate  of  the  deceased  for  the  probable  pecu- 
niary loss  resulting  thereto  from  his  death.    lb. 

CONSPIRACY. 

1.  CoNSPnuLCT  TO  Dbfbaud — Section  6440   of  the  Bsvissd  Statutss. — 

The  crime  defined  in  Section  5440  of  the  revised  statutes  includes  every 
oonceivable  case  of  conspiracy  to  defraud  the  United  States  by  depriving 
or  divesting  it  of  any  property,  money  or  thing,  otherwise  than  as  the 
law  requires  or  allows.     U.  8.  v.  Thompson,  151. 

2.  CONSPIBACT  TO  DeFBAUD  THE   UNITED   STATES  OF  A  PoBTION  OF  THE  PUB- 

LIC Lasij, — A  (conspiracy  by  two  pe-r^otia  to  enter  iv  cortiilii  tract  of  laD4 
in  the  Dttipe  of  one  of  I  hem  under  the  timber  coUnre  act^  with  the 
money  of  the  oiher,  for  Ibe  purpose  of  Belli  eg  and  disposing  of  the  hica^ 
tioti  for  the  benefit  of  the  party  farnisMug  the  money*  to  any  one  who 
might  desire  to  t^nter  the  ii&me,  in  not  aconaplmf^y  to  deithnd  ibe  United 
States  of  its  title  to  or  doiainion  over  said  land;  bnt  ft  may  bf^  a  conspir- 
acy to  defraud  the  United  States  of  the  posBesaion  thereof  for  an  inded- 
tiite  periods     /6. 

3^  Act  Dcjxk  vi  Pubspakob  or  Conspthaoi  ,— It  ia  an  ingredient  of  the  erime 
defined  by  sectit-n  5440,  that  some  act  roust  be  done  by  one  of  the  partiea 
to  the  eouBplrAoj  in  ftirthernnce  thereof^  but  auoh  act  need  not  be  in 
itself  a  crime  or  of  a  enminAl  nature .     lb, 

i.  AFFnuAvrr  pBEsi^itmKX)  m  Law.— Where  the  words  of  the  affidavit 
required  to  be  taken  by  an  applicant  for  public  land  are  set  forth  in  tha 
Btatnte  under  which  the  applic4ition  is  made,  it  is  suffleit^nt  in  an  indiot^ 
ment  to  refer  to  or  deseribi)  it  as  the  affidavit  r<squirtd  of  such  appUewit 
byUw.     lb. 

B,  €o«8  PIRACY" AOADTBT  UnITED    StATBS— WBAT    CoKSTlTlTTES— FRAtJtftTlEKT 

Claiksv-- Section  5438,  revistfd  statutes,  ao  far  as  it  declares  thai  everf 
person  who  enters  into  any  agreement,  combination,  or  oonapiraoy  to 


660  Index. 


defraud  the  government  of  the  United  Slates,  or  any  d^Murtment  or  i 
thereof,  by  obtaining,  or  aiding  to  obtain,  the  payment  or  allowanee  d 
any  false  or  frandnlent  claim,  shall  be  punished  without  requiring  any 
act  in  furtherance  of  the  conspiracy,  is  modified  by  section  5i40,  zenaed 
statutes,  as  amended  by  the  act  of  March  17,  1878,  which  declares  that  if 
two  or  more  persons  conspire  either  to  commit  any  ofienae  against  the 
United  States,  or  to  defraud  the  United  States  in  any  manner,  or  for  any 
purpose^  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  the 
penalty  specified;  so  that  a  mere  conspiracy,  without  some  OText  act  in 
execution  of  it,  is  not  an  indictable  offense.     U,  8.  y.  Beieheri,  613. 

6.  Same — Indicimxnt. — ^An  indictment  alleging  a  conspiracy,  without  alleging 

the  execution  of  any  act  to  cany  it  into  effect,  is  therefore  fttally 
defective.    lb. 

7.  Sams  —  FBAUDtrLBm!  Claims  —  Fbksektmbnt  to  Subtetob  Gskkbajl. — 

Where  an  indictment  alleges  as  part  of  the  conspiracy  that  a  false,  ficti- 
tious, and  fraudulent  claim  was  to  be  presented  to  the  United  States  sur- 
veyor general  for  allowance  and  payment,  it  should  also  allege  that  sudi 
officer  was  authorized  to  allow  and  approve  the  claim,  and  for  the  omis> 
sion  of  this  allegation  the  indictment  is  defective.    lb. 

8.  Samb — Abbbbviations  of  Wobds  in  Indictment — Tebms  op  Scxxncb  ob 

Abt.— In  an  indictment  charging  a  conspiracy  to  procure  the  allowance 
of  a  false  and  fraudulent  claim  for  compensation  for  a  survey  of  land 
claimed  to  have  been  made  by  defendant,  a  description  of  the  property 
alleged  to  have  been  surveyed,  and  for  which  the  fraudulent  claim  is 
charged  to  have  been  presented,  should  be  made  in  ordinary  language. 
Abbreyiations  of  words  employed  by  men  of  science  or  in  the  arts  will 
not  answer,  without  full  explanation  of  their  meaning  in  ordinary 
language.    lb, 

CONSTITUTIONAL  LAW. 

1.  CONSTirUTIONAIi      LaW— FOUBTEBNTH     AMENDMENT — **DlTB      PboCSBB    OF 

Law  "— Obdinancb  of  Citt  of  Modesto  Fobbiddino  YisinNa  Flacb 
WHEBE  Opium  is  Sold. — Section  2  of  ordinance  No.  4  of  the  dty  of 
Modesto,  California,  providing  that  **  every  person  who,  in  the  city  of 
Modesto,  keeps  or  maintains  any  room  or  other  place  where  opium,  or 
any  of  its  preparations,  is  sold  or  given  away,  and  every  persmi  who  reaorU 
to,  frequentSt  or  xAsUs  such  room  or  place,  is  guilty  of  a  misdemeanor;  pro- 
videdt  that  this  section  shall  not  apply  to  the  sale  or  gilt  of  any  of  the 
preparations  of  opium  by  any  druggist  for  any  ailment  not  oauaed  by  the 
use  of  opium  or  any  of  its  preparations";  makes  it  criminal  for  one  to 
visit  such  a  place,  no  matter  how  innocently  or  how  lawful  his  purpose, 
and,  therefore,  violates  the  fourteenth  amendment  of  the  United  Statea 
constitution,  restraining  one  of  his  liberty  without  due  process  of  law, 
and  is  void.    In  re  Ah  t/bto,  88. 

2.  COUBTB— JUBIBDIOTION — UnITBD    StATES    OoUBTB — OaSB    UNDBB   GoMSTEni- 

tion  of  the  United  States — Habeas  Cobpus. — Since  the  ordinanoe 
violates  an  amendment  of  the  United  States  constitutioii,  a  person 
imprisoned  under  it  will  be  released  by  a  United  States  court  on  habeas 
corpus,    lb. 


tion  on  the  government  of  the  United  States  to  make  war  and  treaties, 
implies  the  power  to  acquire  territory,  either  by  conquest  or  treaty;  and 
the  power  to  govern  Buch  territory  until  it  is  fit  to  be  admitted  into  tha 
Union  as  a  state,  results  from  the  acquisition  thereof.  Nelson  v.  U,  S,,  285. 

4.  Idbm— PowiB  OF  GoNOBKss.— The  power  of  congress  over  a  territory  of  the 

United  States  extends  to  all  rightful  subjects  and  methods  of  legislation 
not  denied  to  it  by  the  constitution  and  consistent  with  the  spirit  and 
genius  of  the  same  and  the  purpose  for  which  such  territory  may  have 
been  acquired.    Ih. 

5.  At.ahka. — Congress  has  power,  in  its  discretion,  to  prohibit  the  importa- 

tion, manufacture  and  sale  of  intoxicating  liquors  in  the  district  of 
Alaska,  and  to  make  the  violation  of  such  prohibition  a  crime  punishable 
by  fine  and  imprisonment.    lb. 

6.  GoNSTITUnOMAL  LaW— JUDIOIAIi  PoWBBS— PaCIFIO  BaiLWAT   COMMISSION. 

The  Pacific  Railway  Commission  is  not  a  judicial  body,  and  possesses 
no  judicial  powers  under  the  act  of  congress  of  March  3,  1887,  creating 
it,  and  can  determine  no  rights  of  the  government,  or  of  the  corporations 
whose  affairs  it  is  appointed  to  investigate.    In  re  Pac.  R,  Com.,  559. 

7.  Same — Poweb  of  CoNdBSss — Pboduotion  of  Pbivatb  Papbbs. — Congress 

cannot  compel  the  production  of  private  books  and  papers  of  citizens 
for  its  inspection,  except  in  the  course  of  judicial  proceedings,  or  in 
suits  instituted  for  that  purpose,  and  then  only  upon  the  ground  that 
rights  of  others,  or  of  the  public,  which  the  government  is  bound  to 
protect,  in  some  way  depend  for  enforcement  upon  evidence  therein 
contained.    Ih, 

8.  Unitbd  States— Powbb  to  Sub — Coubts. — The  courts  are  open  to  the 

Unit  d  States  as  to  private  parties  to  secure  protection  for  their  legal 
rights  and  interests,  by  regular  proceedings.    lb. 

9.  CoirsnTunoNAL  Law — Poweb  of  Congress — Investigation  bt  Commis- 

sion.— Congress  cannot  empower  a  commission  to  investigate  the  private 
affairs,  books  and  papers  of  the  officers  and  employes  of  corporations 
indebted  to  the  government,  as  to  their  relations  to  other  companies  with 
which  such  corporations  have  had  dealings,  except  so  far  as  such  officers 
and  employes  are  willing  to  submit  the  same  for  inspection;  and  the  inves- 
tigation of  the  Pacific  Bailway  Commisnion  into  the  affairs  of  officers  and 
employes  of  the  Pacific  railway  companies,  under  the  act  of  March  3, 
1887,  is  limited  to  that  extent.    lb. 

10.  Same  —  Expbnditubes  of  Centbaij  Pacific  Bailboad  Company.  —  The 
United  States  have  no  interest  in  expenditures  of  the  Central  Pacific 
Bailroad  Company  under  vouchers  which  have  not  been  charged  against 
the  government  in  the  accounts  between  them ;  and  the  Pacific  Bailway 
Commission,  under  the  act  of  oongress  of  March  3,  1887,  has  no  power 
to  investigate  such  expenditures  against  the  will  of  the  company  and  its 
officers.     lb. 

11.  Samb— JuDioiAL  PowEBS. — The  judicial  power  of  the  United  States  is 
limited  to  "cases"  and  "controversies"  enumerated  in  article  III,  sec- 
tion 1,  of  the  constitution,  as  modified  by  the  eleventh  amendment,  and 
to  petitions  on  habeas  corpus,  and  cannot  be  extended  by  congress;  and 
by  such  *' cases "  and  ''controversies"  are  meant  the  claims  of  litigants 


by  law  or  custom.    lb, 

13.  Same — Lbqiblatitb  Powbb— IimMTiaATioire — Coubts. — ^The  judicial  de- 
partment is  independent  of  the  legislative,  in  the  federal  goTemment, 
and  congress  csnnot  mske  the  courts  its  instruments  in  oondnctiiig  mere 
legislatiTe  inrestigations.    lb. 

15.  Samb.— The  power  of  the  United  States  courts  to  authorize  the  taking  of 
depositions  on  letters  rogatory  from  courts  of  foreign  jurisdictions  exists 
by  international  comity;  but  no  comity  of  any  kind  can  be  iuToked  bj  s 
mere  iuYestigating  committee  appointed  by  congress.    lb. 

14.  Gkntbai.  Pacifio  Baii.boai>  Company  —  Statb  Cobpobation — FitninLiT* 
OoBTBOL. — ^The  Central  Pacific  Bailroad  Company  is  a  state  corporatioiii, 
not  subject  to  federal  control,  any  further  than  a  natural  person  simi- 
larly situated  would  be.     (Per  Sawyer,  J.)    lb. 

16.  Samb — Land  Obamtb— Bonds  fbom  Goybbnmbnt. — The  Central  PaoiHo 
Bailroad  Company  is  absolute  owner  of  the  lands  and  bonds  granted  to  it 
by  the  gorernment,  having  complied  with  the  act  making  the  grant,  sub- 
ject to  the  lien  of  the  goTemment  to  secure  its  advances,  in  the  same 
way  and  to  the  same  extent  as  a  natural  person  in  like  situation.  (Per 
Sawyer,  J.)    76. 

16.  Samb — Bblation  to  United  States — Debtob  and  Cbbditob.— The  rela- 
tion of  creditor  and  debtor  exists  between  the  Unit^-d  States  and  the 
Central  Pacific  Bailroad  Company,  under  the  act  granting  aid  to  the 
latter,  with  like  force  and  effect  as  if  both  were  natural  persons,  the 
relation  being  private,  and  having  nothing  to  do  with  the  power  of  the 
government  as  sovereign.     (Per  Sawyer,  J.)    Jb. 

17.  Same — Investigation  bt  United  Statks. — The  United  States,  as  creditor, 
cannot  institute  a  compulsory  investigation  into  the  private  affairs  of  the 
Central  Pacific  Bailroad  Company,  or  require  it  to  exhibit  its  books  and 
papers  for  inspection  in  any  other  way,  or  to  any  greater  extent^  than 
would  be  lawful  in  the  case  of  private  creditors  and  debtors.  (Per 
Sawyer,  J.)    lb. 

18.  Same— JuDiciAi.  Pbocedube— Legislative  Commission.  —  The  United 
States,  as  creditor,  have  the  same  remedy  as  a  private  creditor,  and  no 
other,  to  compel  payment  of  any  moneys  due  them  from  the  Central 
Pacific  Bailroad  Company,  as  their  debtor,  or  to  prevent  the  latter  from 
wasting  its  assets  before  the  debt  matares^  and  that  remedy,  if  any,  must 
be  by  a  regular  judicial  proceeding  in  due  course  of  law,  and  congress  has 
no  power  to  institute  a  roving,  legislative  inquisition  into  the  affairs  of 
the  company  to  ascertain  what  it  has  done  or  is  doing  with  its  money. 
(Per  Sawyer,  J.)    lb. 

19.  Bight  to  Bemedt  fob  an  Injcjbt.— Section  10  of  article  I  of  the  constitu- 
tion of  the  state  declares  that  '*  every  man  shall  have  remedy  by  due 
course  of  law  for  injury  done  him  in  person,  property  or  reputation"; 
at  and  long  prior  to  the  formation  and  adoption  of  the  constitution  the 
statute  of  Oregon  gave  any  person  an  action  agaiost  a  county  for  an 
injury  to  his  rights  arising  from  some  act  or  omission  thereof,  which 
statute  was  continued  in  force  by  section  7  of  article  18  thereof:  Beld^ 
that  such  remedy  for  such  injury  or  its  equivalent  was  secured  to  the  party 


by  tbe  coninitnbon,  and  therefore  it  is  not  in  the  power  of  the  legiufr- 
tore  to  deprive  him  of  it.  Ecuitman  y.  Clackamcu  Co,,  613. 
^.  Bkpkal  of  Statute. — A  statate  of  Oregon  passed  in  1854,  gave  an  action 
against  a  county  for  an  injury  arising  from  its  act  or  omission,  which  was 
continned  in  force  after  the  adoption  of  the  constitntion  by  section  7  of 
article  18  thereof,  and  on  the  adoption  of  the  code  of  civil  procedure  in 
1862,  the  provision  was  carried  into  section  347  thereof;  but  on  February 
21,  1887,  the  legislature  amended  said  section  so  as  to  omit  such  provis- 
ion, without  making  any  express  provision  as  to  any  existing  right  of 
action  thereunder:  Held,  that  in  the  absence  of  any  express  provision 
to  that  effect  the  act  of  1887  ought  not  to  be  construed  so  as  to  affect  or 
take  away  any  such  rights,  and  did  not  affect  this  action  then  pending  in 
this  court  for  damages  for  such  an  injury.    lb. 

See  China;  Habkas  Cospus. 

CONTEAOT. 

1.  Agbbkmxnt  to  DsiiiVBB  THE  NoTis  OF  A  OoBPOBATioN. — An  agreement 
to  deliver  the  notes  of  a  corporation  does  not  imply  that  the  party  agree- 
ing to  make  such  delivery  shall  endorse  them  at  all,  and  if,  for  any 
reason,  they  are  made  payable  to  his  order,  he  is  only  required  to  endorse 
them  so  as  to  pass  the  legal  title  to  them,  which  may  be  done  by  an 
endorsement '  *  without  recourse. ' '     Seeley  v.  Rted,  40. 

H.  Endobsimknt  "Without  Bbgoubbe."— The  effect  of  an  endorsement  of  a 
promissory  note  '*  without  recourse  "  is  to  transfer  the  legal  title  to  the 
same  to  the  endorsee;  and  the  endorser  also  thereby  uudertakes  that  the 
instrument  is  valid  and  what  it  purports  to  be.    Ih, 

3.  Pbomissobt  Notes — Pabty  Gontbactino  to  Dbijvbb  is  not  a  Tbubtee. — 
A  party  who  agrees  to  deliver  to  another  one-third  of  the  notes  he  may 
receive  from  a  certain  corporation  on  a  loan  thereto  of  one  hundred  and 
fifty  fhousand  dollars,  on  the  payment  of  the  latter's  note  for  fifty 
thousand  dollars,  does  not  thereby  become  a  trustee  of  such  other  per- 
son, and,pnr7ia  facie,  he  has  performed  his  contract  when  he  delivers  to 
the  latter  the  notes  of  said  corporation  of  the  face  value  of  fifty  thousand 
dollars.    lb. 

A,  GoxiTBAOT  TO  Pat  THE  Debt  OF  Anothbb. — 6.  being  under  arrest  in  a 
civil  actioD,  the  defendants,  at  his  request,  and  without  any  demand 
from  or  communication  with  the  officer  having  him  in  custody,  executed 
a  writing  under  seal  for  his  discharge,  in  which  they  undertr  ok,  among 
other  things,  that  in  case  a  judgment  passed  against  B.,  and  he  failed  to 
satisfy  the  same,  they  would,  in  consideration  of  which  the  plaintiff 
directed  him  to  be  discharged,  which  was  done.  Afterward  judgment 
was  given  against  B.,  which  he  failed  to  pay,  being  insolvent,  whereupon 
the  plaintiff  brought  this  action  on  the  undertaking  for  the  amount  of 
the  judgment,  and  the  jury,  under  the  instruction  of  the  court,  that  if 
the  agreement  to  pay  the  judgment  was  knowingly  and  voluntarily 
entered  into  by  the  defendants,  it  was  valid  and  binding,  having  found  a 
Terdict  for  the  plaintiff,  the  defendants  moved  for  a  new  trial  for  error 
in  the  instruction:  Hdd,  that  the  contract  not  being  prohibited  by 
statute  nor  contrary  to  public  policy,  was  valid;  (a)  the  discharge  of  B. 
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from  arrest  without  the  delay  allowed  by  statnte  for  the  jnstifioatioii  of 
bail  for  his  appearance  was  a  aaffieient  consideratioQ  ther^br;  and 
(b)  the  writing  containing  the  agreement  being  nnder  seal,  imported  a 
sniBcient  consideration  for  the  same  until  the  contrary  is  shown .  Tagkr 
▼.  Flechemteln,  243. 
6.  fixoioMO  ▲  WazTiNa  withoot  Biabino  it. — It  is  no  defense  to  an  action 
on  a  writing  that  the  defendant  was  misled  or  misinformed  as  to  the  con- 
tents and  effect  of  the  same,  unless  it  also  appears  that  by  reason  of 
some  disability  he  was  incapable  of  reading  and  comprehending  the  writ- 
ing for  himself,  or  thht  he  was  imposed  on  by  some  fraudulent  derioe,  as 
the  substitution  of  one  writing  for  another.     lb, 

COMPROMISE. 

1.  Claims  against  Unitid  States — Qui  Tam  Action — Judoicxnt — Coiivao- 
Min. — Where  a  person  has,  pursuant  to  section  3491,  revised  statutes  of 
the  United  States,  in  the  name  of  the  United  States,  sued  a  party  for 
defrauding  the  United  States  by  making  false  claims,  defraying  all  the 
expenses  of  the  suit,  and  obtained  judgment  of  twenty-three  thousand 
five  hundred  and  seventy-six  dollars,  the  secretary  of  the  treasury  cannot* 
under  section  3469,  authorizing  him  to  compromise  claims  in  favor  of  the 
United  States,  satisfy  the  judgment  for  one  hundred  dollars,  and  thus 
coDflscate  such  prosecutor's  right  to  the  costs  and  one-half  said  judg- 
ment, as  provided  by  section  3491.     U.  8,  v.  Oriswotd,  352. 

CORPORATIONS. 

1.  Fobeign  Cobpobationb. — It  is  not  necessary  for  a  foreign  corporation  not 
engaged  in  insurance,  banking,  express  or  exchange  business,  to  appoint 
an  attorney  within  the  state  on  whom  process  may  be  served  in  aetiona 
against  it  (Or.  L.,  p.  617,  sees.  7  and  8,)  before  doing  business  therein. 
N,  E,  Sec,  Co,  V.  Voder,  62. 

S.  OmssioN  TO  ^point  an  Attobnbt  a  Matteb  or  Defenbb. — In  a  suit  by 
a  foreign  corporation  required  to  appoint  such  attorney,  it  is  not  neces- 
sary for  the  plaintiff  to  allege  such  appointment;  but  the  omission  to  dsy 
so  may  be  pleaded  in  abatement.     Tb, 

3.  Note  Made  in  one  Place  and  Patable  with  Intebest  in  Anotbxb. — 
Prima  fade,  the  place  of  payment  of  a  promissory  note  is  the  place  of 
performance,  including  the  rate  of  interest  that  may  be  demanded  thereon, 
bat  the  parties  thereto  may  adopt  the  law  of  the  place  of  making  the 
contract  as  the  place  of  payment  so  far  as  such  interest  is  concerned, 
and  the  fact  that  the  higher  rate  of  interest  allowed  by  the  law  of  th* 
place  of  the  making  of  the  contract  is  specified  in  the  note,  is  sufficient 
evidence  of  the  intention  of  the  parties  to  contract  with  reference  to  8U<^ 
law,  rather  than  that  of  the  place  of  payment.    Tb. 

COUNTER  CLAIM. 

1.  CouNTEB  CiAm — Joint  Cause  or  Action. — ^A  cause  of  action  arising  on 
the  liability,  promise  or  undertaking  of  a  partnership  is  a  joint  one  only;, 
and  under  section  72  of  the  code  of  civil  procedure,  in  an  action  thereon 
against  the  members  of  the  firm,  one  of  the  defendants  cannot  maintain 


a  oonnter  olaim  arisiiig  on  a  cause  of  action  existing  in  his  own  favor. 
Cokman  y.  Flavel,  i63. 

See  NsGOTZABLB  Papib. 


COUNTY. 

1.  LiABiLiTT  OF  CouHTY  FOB  Injubt  fbom  Dkfbctiyb  Bbidob.— By  the  law 
of  Oregon,  a  county  has  charge  and  supervision  of  aU  the  public  roada 
therein,  and  by  means  of  road  districta,  supervisors  and  local  taxation, 
is  provided  with  the  means  to  open  and  keep  them  in  repair,  and  is 
therefore  on  principle  liable  at  common  law  for  any  injury  to  person  or 
property  resulting  from  its  act  or  omission  in  the  construction  or  main- 
tenance of  a  bridge  on  such  highway.   Eastman  v.  Clackamas  Gauniy,  613. 

C0URT8-MABTIAL. 

1.  CouBTB-MABTiAXf— JuBisniOTiON. — ^Ths    military  courts  have  jurisdiction 

to  try  all  military  offenses,  committed  by  parties  enlisted  in  the  military 
service  of  the  United  States,  among  which,  is,  the  offense  of  desertion.. 
In  re  2Simmerman,  257. 

2.  JuBXSDioTioN  of  Civii<  AND  MhjITabt  Goubts.— The  civil  courts  have  no 

authority  to  review,  control,  or  in  any  manner  interfere  with  the  action 
of  the  military  tribunals,  while,  regularly,  engaged  in  the  exercise  of 
their  appropriate  jnrdisdiction.    lb. 

3.  Staiutss  of  Limitation.— The  bar  of  the  statute  of  limitations  provided 

for  in  the  one  hundred  and  third  article  of  war  in  the  case  of  a  party 
charged  with  desertion,  is  a  defense,  to  be  set  up  in  the  case,  which  the 
military  court  trying  the  charge,  has  jurisdiction  to  determine  for  itself 
without  interference  from  the  civil  courts.    lb, 

4.  Two  Ybabs'  Limitation—Dksebtion. — The  provision  of  the  one  hundred 

and  third  article  of  war,  that,  "no  person  shall  be  liable  to  be  tried 
and  punished  for  any  offense,  which  appears  to  have  been  committed, 
more  than  two  years  before  the  insuing  of  the  order  for  such  trial,"  is 
applicable  to  the  offense  of  desertion;  and  it  is  the  duty  of  courts -martial 
as  to  this  offense,  as  well  as  in  all  cases  within  its  terms,  to  give  full 
effect  to  this  provision  of  the  statute.    lb, 

6.  Dxsebtion  of  Minob.  —  A  minor  over  eighteen  and  under  twenty-one 
years  of  age,  who  enlists  in  the  army  of  the  United  States,  without  the 
consent  of  his  parent  or  guardian,  can  commit  the  military  offense  of 
desertion,  and  the  military  tribunals  have  jurisdiction  to  try  a  minor  so 
enlisting  upon  a  charge  of  desertion,    lb, 

6.  MiNOB  Chabobd  with  Desbbtiox — JuBisDionoN. — The  civil  courts  have 
no  jarisdiction  to  discharge  a  minor,  who  enlisted  in  the  army,  in  viola- 
tion of  section  1117  of  the  revised  statutes,  who  is  in  custody  of  the 
military  tribunals,  awaiting  a  trial,  ordered  to  take  place  before  a  coari- 
martial,  upon  a  charge  of  desertion,    lb. 
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GRIMES  AND  CRIMINAL  LAW. 

1.   CONBPIBACT  TO  DbFRAUD— SlCTIOH  5440  OF  THE  RSYIBED  STATimB. — ^Tlie 

orime  defined  in  Section  5440  of  the  revised  statntas  includes  ererj  con- 
ceivable case  of  conspiracy  to  defraad  the  United  States  by  depriving  or 
divesting  it  of  any  property,  money  or  thing,  otherwise  than  as  the  law 
requires  or  allows.     U.  8,  v.  Thompsorit  151. 

d.  GONSPIBAOT  TO  DxiHAUD  THB  UnTTBD  StATXS  OF  ▲  PoBTION  OF  TRB  PUBUO 

Land. — A  conspiracy  by  two  persons  to  enter  a  certain  tract  of  land  in 
the  name  of  one  of  them  under  the  timber  culture  act,  with  the  money  of 
the  other,  for  the  purpose  of  selling  and  disposing  of  the  location  for  the 
benefit  of  the  party  furnishing  the  money,  to  any  one  who  might  desire 
to  enter  the  same,  is  not  a  conspiracy  to  defraud  the  United  States  of  its 
title  to  or  dominion  over  said  land;  but  it  may  be  a  conspiracy  to  defraud 
the  United  States  of  the  possession  thereof  for  an  indefinite  period.    lb. 

3.  Act  Domk  in  Pubsuangb  of  Conspiiuot. — It  is  an  ingredient  of  the  crime 

defined  by  section  5440,  that  some  act  must  be  done  by  one  of  the  parties 
to  the  conspiracy  in  furtherance  thereof;  but  such  act  need  not  be  in  itself 
a  crime  or  of  a  criminal  nature.     lb, 

4.  Affidavit  Pbescbibed  bt  Law. — Where  the  words  of  the  affidavit  required 

to  be  taken  by  an  applicant  for  public  land  are  set  forth  in  the  statnte 
under  which  the  application  is  made,  it  is  sufficient  in  an  indie  ment  to 
refer  to  or  describe  it  as  the  affidavit  required  of  such  applicant  by  law.   lb. 

5.  Indiotmbnt — ExcBPTioN  IN  Statutb.— As  a  rule,  an  exception  in  a  statute 

by  which  certain  particulars  are  withdrawn  from  the  operation  of  iti 
enacting  clause  defining  a  crime  oonceming  a  class  or  species,  consti- 
tutes  no  part  of  the  definition  of  such  crime,  whether  placed  near  to  or 
remote  from  such  enacting  clause;  and  an  indictment  charging  a  person 
with  the  violation  of  such  statute  need  not  negative  such  exception. 
yelaon  v.  U.  5.,  285. 

6.  Idbm. — It  is  not  necessary  in  an  indictment  for  the  violation  of  section  14 

of  the  act  of  May  17,  1884,  by  the  sale  of  intoxicating  liquor  in  the 
district  of  Alaska,  to  allege  that  such  sale  was  not  made  for  mechanical, 
medicinal  or  scientific  purposes;  but  the  same  must  be  shown,  if  at  all, 
as  a  defense.    16. 

7.  Indictmbnt— Namk  of  Pubchasbb.— In  an  indictment  for  the  violation  of 

section  14  aforesaid,  the  name  of  the  purchaser,  if  known,  ought  to  be 
alleged,  as  a  convenient  means  of  identifying  the  transaction,  but  the 
omission  to  do  so  is  not  sufficient  cause  for  the  reversal  of  the  judgment 
on  error.     Jb. 

8.  Ikdiothbnt  undbb  Sbction  5457  of  trb  Rbvibbd  Statutes  fob  OocirrBB- 

FBiTiNo. — An  indictment  under  section  5457  of  the  revised  statutes  for 
counterfeiting,  which  states  that  the  defendant  "  did  falsely  make,  foige 
and  counterfeit  four  pieces  of  silver  coin,  of  the  coinage  of  the  United 
States,  called  a  dollar,'*  is  sufficient  after  verdict — the  following  words  of 
the  section — * '  in  resemblance  or  similitude  of  the  ooins  coined  at  the 
mints  of  the  United  States  "  being  a  mere  variation  or  exposition  of  the 
principal  phrase — "falsely  make,  forge  or  counterfeit"  such  ooins; 
and  the  phrase  **  coinage  of  th^  United  States  *'  being  the  exact  legal 
equivalent  of  **  coins  coined  at  the  mints  of  the  United  States."  U.  S,  v. 
Otey,  416. 


ing  under  said  section  to  allege  that  the  act  of  counterfeiting  was  done, 
with  intent  to  defrand;  and  snoh  intent,  if  an  element  of  the  crime  as 
defined  by  the  statute,  is  implied  in  the  allegation  of  "  falsely  "  making, 
and  need  not  be  specifically  alleged.    lb, 

10.  Indictsskkt  fob  Pbbjubt. — ^At  the  close  of  the  instructionB  to  the  jury  the 
court,  in  response  to  a  question  from  a  juror,  said  the  jury  might  give 
the  yerdict  in  the  case  in  which  the  defendant  committed  the  alleged 
perjury,  such  consideration  as  they  thought  it  entitled  to,  when  it  also 
appeared  from  the  record  of  the  prior  action  and  the  other  evidence  be- 
fore the  jury,  that  the  jury  therein  must  have  disregarded  the  evidence  of 
the  defendant  herein  alleged  to  be  false.  Held,  that  the  instruction  was 
erroneous;  and  although  the  verdict  of  guilty  appeared  to  be  fully  justi- 
fied by  the  evidence,  the  court  could  not  say,  on  a  motion  for  a  new  trial, 
that  the  error  had  no  appreciable  influence  on  the  result,  and  therefore 
granted  a  new  trial.     IT.  j8.  v.  Burkhardt^  433. 

11.  SuBOBNATioN  OF  Pbbjxjbt— Pboof  OF. — The  person  solicited  to  commit 
perjury  is  not  an  accomplice  in  the  crime  of  subornation  committed 
by  the  person  who  suborned  him;  and  the  fact  that  he  committed  the 
perjury  does  not  prevent  the  jury  from  convicting  the  suborner  of  the 
solicitation  on  his  testimony.     U.  8,  v.  Thompson^  438. 

12.  Imdicttmbnt — Ghabob  of  Subobnation. — The  defendant  was  indicted  for 
procuring  S.  to  commit  perjury,  in  taking  an  oath  in  support  of  an 
application  for  land  under  the  timber  culture  act,  and  it  was  alleged 
in  the  indictment  that  the  defendant  knew  that  S.  did  not  make  the 
application  for  his  own  use  and  benefit,  but  for  that  of  the  defendant, 
and  did  not  intend  to  cultivate  the  land  or  anywise  comply  with  said 
act.  Held,  that  such  allegation  was  the  legal  equivalent  of  the  allega- 
tion; that  the  defendant  knew  that  S.  would  and  did  swear  willfully 
false  in  taking  said  oath,  and  would  and  did  thereby  commit  perjury — 
at  least,  on  a  motion  in  arrest  of  judgment,  after  a  verdict  of  guilty.    lb, 

13.  DisTBicT  OF  Caufobmia— AoT  OF  1886  CoNSTBUXD.  —  Section  11  of  the 
act  of  1886,  creating  the  Southern  district  of  California  (St.  1886,  p. 
310),  continues  the  district  of  California  in  existence  for  the  trial  and 
punishment  of  all  offenses  committed  prior  to  the  passage  of  the  act. 
U,  8,  V.  Benson,  477. 

14.  Qband  Jubob — Chaixxnob  —  SxTTiNa  Asidb  iNDiCTMBin!.  —  Under  the 
statutes  of  California,  the  absence  of  the  name  of  a  citizen  from  the  last 
preceding  assessment  roll  of  the  county  from  which  he  is  summoned,  is 
not  a  ground  of  challenge  to  a  grand  juror,  or  one  for  which  an  indict- 
ment can  be  set  aside.    lb, 

16.  Btatdtobt  Cokbtbuotzon. — Several  statutes  in  pari  maUria  must  be  con- 
strued together,  and  where  there  is  an  apparent  conflict,  the  special  pro- 
visions applicable  to  a  particular  subject  following  general  provisions  on 
that  subject,  will  be  held  to  repeal  or  modify  the  latter.    lb, 

16.  Samb — State  Pbagticb. — Notwithstanding  the  federal  courts  require  for 
their  jurors  similar  qualifications  with  those  of  jurors  in  the  state  courts, 
and  enforce  like  objections  and  challenges  to  them,  they  have  the  power, 
and  it  is  their  duty  to  exercise  it,  to  enforce  any  other  objection  to  jurors 
which  from  their  nature,  if  well  founded,  would  unfit  them  to  act    lb. 
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17.  Same. — A  plea  in  abatement  to  an  indictment  that  the  names  of  some  of 
the  grand  jurors  who  found  the  indictment  were  not  on  the  last  assess- 
ment roll  of  their  respectiyes  oountiefi,  without  any  arerment  that  the 
defendant  was  prejadioed  thereby,  is  insnfficient  The  defect  in  sndi 
case  is  cored  under  section  1025  of  the  revised  statates.    Ih, 

18.  COMSPIRAOT— AgAIMST  UnITBD  StATSS — ^WhAT  CoNBTlTUin — TBAvrnmuoKT 

Claims. — Section  6438,  revised  statutes,  so  far  as  it  declares  that  enreiy 
person  who  enters  into  any  agreement,  combination,  or  conspiracy  to 
defraud  the  government  of  the  United  States,  or  any  department  or  oflter 
thereof,  by  obtaining,  or  aiding  to  obtain,  the  payment  or  allowanoe  of 
any  false  or  fraudulent  claim,  shall  be  punished  without  requiring  any 
act  in  furtherance  of  the  conspiracy,  is  modified  by  section  5440,  revised 
statutes,  as  amended  by  the  act  of  March  17, 1878,  which  declares  that  if 
two  or  more  persons  conspire  either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United  States,  in  any  manner,  or  for  anjf 
purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  the 
penalty  specified;  so  that  a  mere  conspiracy,  without  some  oyert  act  in 
execution  of  it,  is  not  an  indictable  offense.     CT.  8,  r,  Beichert,  643. 

19.  Sams— Iin)ioTicEirr.^An  indictment  alleging  a  conspiracy,  without  alleg- 
ing the  execution  of  any  act  to  carry  it  into  effect,  is  therefore  fatally 
defective.    lb, 

20.  Samb  —  Fbaudulknt  Claims — Pbbsbntmbmt  to  Sxtbvbtob  Gkitkbal. — 
Where  an  indictment  alleges  as  part  of  the  conspiracy  that  a  false,  fieti- 
tiouB,  and  fraudalent  claim  was  to  be  presented  to  the  United  States 
surveyor  general  for  allowance  and  payment,  it  should  also  allege  that 
such  officer  was  authorized  to  allow  and  approve  the  claim,  and  for  the 
omission  of  this  allegation  the  indictment  is  defective.    Ih. 

21.  Samb— Abbbbtiations  of  Wobds  in  Indiotmbnts— Tkbms  or  Scixncb  ob 
Abt. — In  an  indictment  charging  a  conspiracy  to  procure  the  allowance 
of  a  false  and  fraudulent  claim  for  a  compensation  for  a  survey  of  land 
claimed  to  have  been  made  by  defendant,  a  description  of  the  property 
alleged  to  have  been  surveyed,  and  for  which  the  fraudulent  claim  is 
charged  to  have  been  presented,  should  be  made  in  ordinary  language. 
Abbreviations  of  words  employed  by  men  of  science  or  in  the  arts  will  not 
answer,  without  full  explanation  of  their  meaning  in  ordinary  language* 
lb, 

CUSTOMS  DUTIES. 

1.  Customs  Dutibs — Opium  ts  Tbabsit. — Opium  shipped  on  board  a  steam- 
ship at  Honolulu,  for  Panama,  by  wsy  of  San  Francisco,  intended  to  be 
transferred,  without  landing,  to  another  steamer  at  San  Francisco^  run- 
ning to  Panama,  in  connection  vnth  the  steamship  from  Honolulu,  and 
entered  on  the  manifest  and  bills  of  lading,  and  reported  to  the  collector 
as  being  in  transit  to  Panama,  the  owner  having  appUed  to  the  oollector 
for  a  permit  to  make  the  transhipment,  and  offered  to  give  the  security 
prescribed  by  the  statute,  and  a  permit  having  been  refused,  was  held 
not  to  be  liable  to  duties— and  a  seizure  for  non-payment  of  duties 
adjudged  to  be  illegal.  (Sections  2502,  2979,  Bev.  Stats,  construed.) 
McLean  v.  Bager,  473. 


1.  DaMAOBS — EZPBNBB     ImGUBBBD    IN    PlTBSUIT    OF    PbOPBBTT— EtIDBMCB. — 

Under  ciyil  code,  Calif omia,  Bection  3336,  providing  that,  in  an  action 
brought  by  a  consignee  against  a  carrier  for  wrongfully  delivering  up 
goods  in  transit  to  a  party  other  than  the  consignee,  the  measure  of 
damages  shall  be  the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  Terdiot,  virithout  interest,  and  a  fair  com- 
pensation for  the  time  and  money  properly  expended  in  pursuit  of  the 
property,  it  is  incumbent  on  the  plaintiff  to  show  the  circumstances 
under  which  the  expenditure  claimed  by  him  to  have  been  incurred  was 
made,  so  that  the  court  can  decide  whether  it  was  proper.  W,,  F,A  Co. 
▼.  0.  R.  A  N.  Co.,  519. 

See  Nbolioekcb;  Aomiraltt;  £jbotment. 

DEAD  ANIMALS. 

1.  MuKiciPAii  Obdinanoi — BiMOVAii  or  Dkad  Animaz^— Comtbaot— Ezolu- 
srvB  Pbivxlbgb — Injunction. — The  city  and  county  of  San  Francisco, 
under  the  power  vested  in  all  municipal  bodies  to  provide  for  the  health 
of  their  inhabitants,  and  by  virtue  of  express  provisions  of  the  constitu- 
tion of  California  (art.  XI,  sec.  11),  and  by  the  consolidation  act  of  1863, 
has  power  to  make  regulations  for  the  removal  from  its  limits  of  dead 
animals,  not  slain  for  human  food.  Pursuant  to  this  authority,  the  board 
of  Supervisors  entered  into  a  contract,  and  passed  the  necessary  ordinance 
to  give  it  effect,  known  as  the  "  dead  animal  contract,"  whereby  plaintiff 
and  his  assigns  were  granted  the  exclusive  privilege,  for  twenty  years,  of 
having  and  removing  all  dead  animals  not  slain  for  food.  During  the 
existence  of  the  contract,  the  board  of  supervisors  passed  a  resolution, 
directing  the  clerk  to  advertise  for  proposals  from  parties  desirous  of 
obtaining  the  carcasses  of  dogs  killed  by  the  poundkeeper,  pursuant  to 
the  order  of  the  board,  and  repealing  *'all  orders  or  resolutions,  or  parts 
of  orders  or  resolutions,  in  conflict  with  this  resolution."  The  plaintiff 
asked  for  an  injunction  restraining  the  board  from  passing  or  carrying 
out  such  a  resolution.  Heldf  that  the  passage  of  a  resolution,  or  order,  or 
ordinance  providing  for  the  removal  of  dead  animals  by  the  board  was 
a  matter  of  legislative  discretion,  and  an  injunction  restraining  the  passage 
of  such  a  resolution,  order,  or  ordinance  would  not  be  granted  by  the 
circuit  court  of  the  United  States.    Alpers  v.  San  FrandscOf  631. 

IJ.  Same — **Dbad  Animaij  Contbact"  of  San  Fbancisco — ^Dutt  of  Pound- 
KBEPBB. — The  contract  known  as  the  "dead  animal  contract,"  whereby 
plaintiff  and  his  assigns  were  granted  by  the  board  of  supervisors  of  San 
Francisco  the  exclasive  privilege,  for  twenty  years,  of  having  and  re- 
moving the  carcasses  of  all  dead  animals,  not  slain  for  food,  subject  to 
the  sanitary  regulations  and  control  of  the  supervisors,  provides  that  it 
shall  "  be  the  duty  of  the  keeper  of  the  public  pound  to  notify  the  plaintiff 
or  his  assigns  to  remove  the  animals  destroyed  by  him."  Held,  that  the 
plaintiff  is  entitled  to  an  injunction  restraining  the  poundkeeper  from 
delivering  or  causing  to  be  delivered,  to  any  other  person  than  plaintiff 
or  his  assigns,  such  carcasses  during  the  existence  of  the  contract.    lb. 
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dedication. 

1.  Dbdioation — ^Eyidsncb   of — Plat  Altxbation. — Upon  an   issue   aa  to 

whether  College  street,  in  the  city  of  Portland,  Oregon,  extends  throogh 
block  No.  138,  by  yirtne  of  a  dedication  made  by  the  original  owner  of 
the  premises,  who  platted  a  tract,  including  the  block,  as  a  part  of  the 
city:  Heldt  that,  althongh  the  record  of  the  plat  shows  that,  at  some 
time,  a  line,  since  erased,  was  drawn  across  block  1S8,  thns  represent- 
ing College  street  as  mnning  through  the  block,  yet  the  testimony  of 
witnesses,  and  the  appearance  of  the  record  itself,  satisfactorily  demoin- 
strate  that  the  Une  was  drawn  by  mistake  in  recording  the  plat,  and  was 
erased  at  the  time,  and  that  the  erasure  was  not  the  result  of  a  fraudulent 
alteration  made  since.    Smith  v.  Portland,  347. 

2.  Same — ^Estoppxl — Bbfbbbnob  to  Maps. — ^The  sale,  by  the  owner  of  the 

tract  platted,  of  lots  not  bounding  on  College  street,  by  reference  to 
other  maps  not  made  by  him,  or  recorded  as  his  dedication,  wonld  not 
amount  to  a  recognition  of  the  correctness  of  those  maps  in  regard  to 
College  street;  and,  although  College  street  were  represented  on  them  as 
running  through  the  block,  a  dedication  should  not  be  inferred  thers- 
from,  the  official  map  showing  the  contrary;  especially  as  against  pur- 
chasers who  purchased  and  made  valuable  improyements  relying  on  the 
latter.    lb. 

3.  Pabtibs — iNJUKcmoM — ^Tbubtbb — Cbstuis  Qub  Tbust. — ^To  a  suit  brought 

by  a  trustee  to  enjoin  the  city  from  improving  as  a  street,  private  property 
belonging  to  the  trust,  the  cestui  que  trust  need  not  be  made  a  party,  as 
the  relief  sought  in  no  way  affects  the  relations  of  the  trustee  and  the 
cestui.    Ih, 

4.  PLBAnrNo — ^Vabiahob — Suit  in  Capaoitt  op  Tbustbb. — If,  in  a  bill  in 

equity  to  enforce  the  rights  of  a  property  owner,  the  plaintiff  is  alleged 
to  be  the  holder  of  the  legal  title  in  trust  for  certain  other  persons,  it  is 
immaterial  that  his  evidence  shows  that  he  had  bought  the  interest  of  the 
beneficiary  before  the  filing  of  the  bill,  and  is,  therefore,  in  reality  the 
absolute  owner.    Ih, 

EJECTMENT. 

1.  Tbb  Patbnt  Vests  the  Legal  Title. — A  decree  of  confirmation,  and  a 

patent  in  pursuance  of  it,  vests  the  legal  title  in  the  confirmees.  A  con- 
firmation without  a  patent,  does  not  vest  the  legal  title  in  any  one.  Bout- 
din  V.  Phelps,  293. 

2.  The  Legal  Title  Pbevailb  in  Ejectment  .^In  ejectment  in  the  oonrls 

of  the  United  States,  the  legal  title  must  prevail,  as  against  a  mere 
equity.    lb, 

3.  Legal  Title  in  Case  of  an  Inchoate  Gbant.— The  grant  to  Castro  bsing 

inchoate,  and  not  definitely  valid,  the  legal  title  remained  in  the  United 
States.    lb. 

4.  Ejectment  upon  an  Inchoate  Grant. — A  party  claiming  under  a  Mexican 

grant  of  an  imperfect  or  equitable  title,  cannot  maintain  ejectment  against 
another  party,  claiming  under  the  same  grant,  by  adverse  derivative 
title,  who  has  presented  his  claim  and  had  it  confirmed,  whether  he 
acted  fraudulently  or  otherwise.    lb. 
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5.  Ejxctmint— Who  oan  Maintain.  —  Generally,   any  person  YeRted  with 

immediate  right  of  possession  can  maintain  ejectment.  As  against 
a  trespasser,  prior  possession  will  support  the  action.  As  to  mining 
claims,  possessory  title  is  sufficient.  (U.  S.  Bey.  Stats.,  sec.  910.)  A.  H. 
G,  M,  Co.  V.  85  M,  Co.,  356. 

6.  Dakaoss  fob  Convebtino  Obbs. — Bule  adopted  in  this  case.    lb. 

7.  Public  Lands — Issuance  of  Patent — Oebtificates  of  Pubchasi. — Plain- 

tiff, in  ejectment,  relied  upon  a  certiffcate  of  purchase  for  the  land  in 
controversy,  regularly  issued  by  the  state  of  California.  Defendant  relied 
upon  a  patent  from  the  same  source,  also  in  due  form:  Htld^  that  under 
the  political  code  of  California,  section  3556,  before  due  foreclosure,  the 
land  office  could  not  issue  a  patent  for  land  for  which  a  certificate  had 
been  regularly  issued.     8mUh  v.  MUofiell,  651. 

EQUITY. 

1.  LnciTATEON  IN  Equitt. — The  rule  of  limitation  in  a  suit  in  equity  on  a 
note  and  mortgage  to  recover  the  contents  of  the  former  and  enforce  the 
lien  of  the  latter  therefor,  is  the  same  as  in  action  thereon  at  law* 
Men  V.  0* Donald,  18. 

3.  Negotiable  Papeb. — By  the  law  merchant,  a  promissory  note  payable  to 
order  or  bearer  is  negotiable  as  long  as  it  exists  unpaid,  and  the  endorsee 
or  assignee  thereof  may.  under  section  1  of  the  judiciary  act  of  1875 
(18  Stat.  470),  sue  thereon  in  this  court  without  reference  to  the  citizen- 
ship of  his  endorser  or  assignor.     lb. 

3.  LnoTATioN  in  Case  of  Pabt  Pathent.— Under  section  25  of  the  code  of 

civil  procedure,  a  payment  on  a  promissory  note,  at  any  time  after  its 
maturity  by  any  one  who  may  be  compelled  to  pay  the  same,  constitutes 
the  point  of  time  from  which  the  limitation  against  an  action  thereon 
commences  to  run.    lb. 

4.  New  Katteb  in  an  Answbb  in  Equitt. — New  matter  in  an  answer  in 

equity,  or  an  allegation  not  responsive  to  the  bill,  is  not  evidence,  and 
the  burden  of  proof  is  on  the  defendant  to  support  it.  lb. 
6.  Besponses  on  Infobmation  and  Belief. — General  allegations  made  on 
information  and  belief,  without  any  verifying  circumstance  of  time, 
place  or  amount,  even  when  responsive  to  the  bill,  are  not  entitled  to 
much  weight  as  evidence.    lb. 

6.  Belief  in  Equitt. — Parties  having  equitable  rights  as  against  the  pat- 

entees, can  enforce  them  only  by  a  bill  in  equity.     BoiUdin  v.  Pkelps,  295. 

7.  The  Gbant  by  Alvabaix)  to  Cabtbo  is  Voro. — Satisfactory  evidence  is  not 

adduced  as  to  the  time  when  the  grant  was  made.  There  is  no  satisfac- 
tory evidence  that  the  grant  was  seen  by  any  one  prior  to  the  late  spring 
or  early  summer  of  1850.  There  is  no  evidence  in  the  Mexican  archives 
that  the  grant  was  issued;  nor  was  it  noted  in  the  Toma  de  Bnson,  or  in 
the  Jimeno  or  Hartnell  index  It  was  not  written  upon  habilitated  paper.. 
It  was  written  upon  the  back  of  the  half  sheet  containing  the  preliminary 
permission  to  occupy  the  island.  It  is  in  the  handwriting  of  Alvarado. 
It  was  not  attested  by  the  secretary  of  state.  The  handwriting  of  the 
body  of  the  grant  and  the  signature  correspond  with  the  handwriting  of 
Alvarado  duiing  the  period  between  1843  and  1850,  and  not  with  hia 


pens  apparently  not  being  in  use  in  California  prior  to  1844.  It  ooft- 
tained  the  phnwe^aa  translated— "J  do  by  these  presents^ "  which  is  nok 
fonnd  in  any  Meiican  docnment  of  nnqaestioned  gennineneas:  Btid, 
that  the  grant  was  not  executed  till  1850,  alter  California  waa  transferred 
to  the  United  Statea,  and  it  is,  therefore,  void  and  frandnlent.  lb. 
%,  Cmoas-BiLL-JiTBisDionoir.— An  original  bill  and  a  cross-bill  thereto  ooDsti- 
tnte  hot  one  canse,  and  when  a  cirooit  oonrt  has  jarisdiction  of  the  former 
by  reason  of  the  citizenship  of  the  parties  thereto,  it  has  jurisdiction  of 
the  latter  without  reference  to  such  citizenship.  F,  N.  B,  of  S,  ▼.  8.  C. 
F,  M,  Co,,  485. 

9.  Idbm — Suit  to  Fobkclose  ▲  Mobtoaob. — ^In  a  suit  to  foreclofle  a  mortgage, 

a  prior  mortgagee  is  a  proper  party  defendant,  and  when  so  made  a  psrtf , 
he  has  a  right  to  file  and  maintain  a  cross-bill  for  the  purpose  of  having 
the  lien  of  his  mortgage  enforced,  and  procnrine  a  determination  of  anj 
question  concerning  its  priority  or  validity  that  can  arise  and  be  litigated 
between  himself  and  any  or  all  of  the  parties  to  the  original  bilL     lb* 

10.  Equitt — JuBisDionoN— Imconbotekt  AonoM  of  Complainant. — ^Whena 
party  files  a  bill  in  equity  which  the  defendant  resists  by  demurrer,  and 
at  all  stages  of  the  proceeding  till  and  at  the  final  hearing,  on  the  ground 
that  the  case  is  not  one  for  cognizance  by  a  court  of  equity,  for  the  reason, 
that  the  complainant  has  a  complete  remedy  at  law;  and  the  bill  has  been 
sustained  by  the  court,  and  a  decree  entered  for  defendant  on  the  merits, 
the  court  will  not  grant  a  rehearing  on  application  of  the  complainant 
upon  the  ground  that  the  complainant  has  an  ample  remedy  at  law,  at  least, 
where  there  is  the  least  ground  for  doubt  as  to  the  sufficiency  of  such 
remedy.     8,  D.  Co.  v.  SUva,  526. 

See  LnoTATioNs;  Estoppbl. 

ESTOPPEL. 

1.  Estoppel— Judgment  bt  Default. — A  judgment  for  want  of  an  answer 
to  a  complaint,  is  a  conclusive  determination  between  the  parties  to  the 
action  of  every  matter  well  pleaded  therein  and  necessary  to  sach 
judgment.     Or.  R.  Co.  v.  0.  R.  dt  Nav.  Co.,  110. 

"2.  Estoppel — Befebsncb  to  Maps.— The  sale,  by  the  owner  of  the  tract 
platted,  of  lots  not  bounding  on  College  street,  by  reference  to  other 
maps  not  made  by  him,  or  recorded  as  his  dedication,  wotdd  not  amount 
to  a  recognition  of  the  correctness  of  those  maps  in  regard  to  College 
street;  and,  although  College  street  were  represented  on  them  as  running 
through  the  block,  a  dedication  should  not  be  inferred  therefrom,  the 
officiel  map  showing  the  contrary;  especially  as  against  purchasers  who 
purchased  and  made  valuable  improvements  relying  on  the  latter.  StnUh 
▼.  Portland,  347. 

3.  Pabties— Injunotioh— Tbusteb— Cbstuis  Que  Tbust.— To  a  suit  brought 
by  a  trusteee  to  enjoin  the  city  from  improving  as  a  street,  private  prop- 
erty belonging  to  the  trust,  the  cestui  q\te  trust  need  not  be  made  a  party, 
as  the  relief  sought  in  no  way  affects  the  relations  of  the  trustee  and  the 
cestui,    lb. 


4,  PiAADiNG — Yabiangi — StJiT  iH  Gaplcitt  OF  Tbubtbe.  —  If,  in  a  bill  in 
eqnity  to  enforce  the  rights  of  a  property-owner,  the  plaintiff  is  alleged 
to  be  the  holder  of  the  legal  title  in  tmst  for  certain  other  persons,  it  is 
immaterial  that  his  evidence  shows  that  he  had  bought  the  interest  of  the 
beneficiary  before  the  filing  of  the  bill,  and  is,  therefore,  in  reality  the 
absolute  owner.    lb. 

See  Cemtbal  Pacoio  Bailboad  GnAirrs. 

FEES  AND  COSTS. 

1.  Depositions— Costs  —  When  Ai«lowable  —  Beyised  Statutes,  Sections 

823,  824 — VoLUNTABT  Dismissal  of  Sun. — Where  a  suit  is  Yolnntarily 
dismissed  by  the  complainant,  without  a  submission  or  hearing,  on  a 
settlement  of  the  case  at  complainant's  costs,  with  consent  of  the  defend- 
ant and  the  attorneys  of  both  parties,  the  sob'citor's  fees  for  taking 
depositions  are  not  allowable  under  revised  statutes,  sections  823,  824. 
Gahn  ▼.  Lung,  92. 

2.  Costs — Special  Aobeement  —  Solicitob't  Fees. — Where  a  settlement 

between  parties  to  a  suit  stipulated  that  the  complainants  were  not  to  be 
charged  with  the  defendant's  costs  or  expenses,  and  the  defendant's 
attorney,  being  present,  did  not  object,  the  subsequent  filing  of  a  cost 
bill  against  said  complainants  for  defendant's  solicitor's  fees  is  a  viola- 
tion of  the  agreement    lb, 

3.  Same — Glebx's  Fees  —  When  Chaboeable.  —  Clerk's  fees  are  a  proper 

charge  under  a  decree  dismissing  a  case  at  complainant's  costs.    lb, 

4.  Costs— Witness  not  Subpoenaed — Tbavelino  Fees, — Traveling  fees  of  wit- 

nesses coming  voluntarily  upon  the  request  of  a  party,  without  having 
been  subpoenaed  from  another  district  more  than  one  hundred  miles  from 
the  place  of  trial,  and  beyond  the  reach  of  a  subpoena,  cannot  be  taxed 
as  costs  against  the  losing  party;  following  SpaiUding  v.  Tucker,  2  Sawy. 
50.    Eaifies  v.  McLaughlin,  126. 

FRAUD. 

1.  Fbaud  in  Obtaining  Title. — Where  title  to  government  land  has  been 
obtained  by  fraud  perpetrated  upon  the  officers  of  the  general  land  office, 
by  means  of  which  such  title  was  obtained,  the  United  States  can  main- 
tain a  suit  to  vacate  and  set  aside  such  transfer  of  title.  U,  8,  v.  TTU- 
liams,  138. 

See  Mexican  Gbantb;  Public  Lands. 

GRAND  JURY. 
See  Cbimes  and  Cbiminal  Law. 

HABEAS  CORPUS. 

1.  Title  and  Subject  of  Act. — The  subject  of  an  act  which  forbids  the  sale 
or  gift  of  opium  to  any  one  but  a  druggist  or  practicing  physician,  except 
on  the  prescription  of  a  practicing  physician,  is  sufficiently  expressed  in 
the  following  title:  '* An  act  to  regulate  the  sale  of  opium  and  suppress 
opium  dens."    In  re  Tung  Jon,  77. 
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2.  iDnc.—Snoh  act  does  not  prohibit  the  dispodtioii  of  opinin  and  thereby 

destroy  its  yalne  as  a  medicinal  agent — that  being  the  only  use  of  the 
dmg  which  is  generally  considered  proper  in  this  country.    lb, 

3.  ConsTB-BliSTiAi< — JnusDicnoN. — The  military  courts  haye  jnrisdiotion 

to  try  all  military  offenses,  committed  by  parties  enlisted  in  the  military 
service  of  the  United  States,  among  whidi,  is,  the  offense  of  desertion. 
In  re  Zbnmermant  257. 

4.  JuBiBDionoN  OF  CiTiL  AND  Mhjtabt  Goxtbts. — The  dyil  courts  haye  no 

authority  to  reyiew,  control,  or  in  any  manner  interfere  with  the  action 
of  the  military  tribunals,  while,  regularly,  engaged  in  the  exercise  of 
their  appropriate  jurisdiction.  lb, 
6.  Statutx  of  Limitation. — The  bar  of  the  statute  of  limitations  provided 
'for  in  the  one  hundred  and  third  article  of  war  in  the  case  of  a  party 
charged  with  desertion,  is  a  defense,  to  be  set  up  in  the  case,  which  the 
military  court  trying  the  charge,  has  jurisdiction  to  determine  for  itself 
without  interference  from  the  civil  courts.    lb. 

6.  Two  Ykabs'  LnciTATroN — Dbsbbtion. — ^The  provisions  of  the  one  hundred 

and  third  article  of  war,  that,  "no  person  shaU  be  liable  to  be  tried 
and  punished  for  any  offense,  which  appears  to  have  been  committed, 
more  than  two  years  before  the  issuing  of  the  order  for  such  trial,'*  is 
applicable  to  the  offense  of  desertion;  and  it  is  the  duty  of  oourts-martiai 
as  to  this  offense,  as  well  as  in  ail  cases  within  its  terms,  to  give  fall 
effect  to  this  provision  of  the  statute.    lb, 

7.  DasBBTioN  OF  MiNOB. — A  minor  over  eighteen  and  under  twenty-one 

years  of  age,  who  enlists  in  the  army  of  the  United  States,  without  the 
consent  of  his  parent  or  guardian,  can  commit  the  military  offense  of 
desertion,  and  the  military  tribunals  have  jurisdiction  to  try  a  minor  so 
enlisting  upon  a  charge  of  desertion.    lb. 

8.  MiNOB  Ceabokd  with  Dbssbtion— JuBisDionoN. — The  civil  courts  have 

no  jurisdiction  to  discharge  a  minor,  who  enlisted  in  the  army,  in  viola- 
tion of  section  1117  of  the  revised  statutes,  who  is  in  custody  of  the 
military  tribunals,  awaiting  a  trial,  ordered  to  take  place  before  a  court- 
martial,  upon  a  charge  of  desertion.    Tb, 

9.  Laondbt  Obdinancb—Conhtitutionauty.— a  city  ordinance,  which  makea 

it  an  ofiense  to  keep  a  laundry,  wherein  clothes  are  cleansed  for  hire, 
within  the  limits  of  the  larger  part  of  a  city,  without  regard  to  the  char- 
acter of  the  structure  or  the  appliances  used  for  the  purpose,  or  the  man- 
ner in  which  the  occupation  is  carried  on,  is  unoonstitutionai  on  various 
grounds,  and  void.    In  re  Sam  Kee,  379. 

See  Constitutional  Law. 

HOMESTEAD. 

1.  Homsstead — GuTTiNa  TiMBKB  Thkbkon. — ^A  settler  on  the  public  lands 
under  the  homestead  act,  pending  his  residence  thereon,  and  prior  to 
the  issue  of  a  final  certificate,  is  like  a  person  in  possession  under  an 
uncompleted  contract  of  purchase,  and  he  is  not  authorized  to  out  or 
remove  timber  therefrom  except  for  the  purpose  of  preparing  the  land  in 
the  ordinary  way  for  tillage,  but  if  he  does  out  or  remove  timber  therefrom 
for  export  and  sale  merely,  and  afterwards  obtains  a  certificate  from  the 


register  and  receiver  of  his  oomplianoe  mth  the  law,  as  such  settler,  the 
United  States  cannot  thereafter  maintain  an  action  against  him  for  dam- 
ages for  catting  snoh  timber,  nor  against  any  one  to  whom  he  may  have 
disposed  of  the  same  for  the  conversion  thereof.     U,  8,y.  BaU,  514. 

See  Mineral  Lands. 

HUSBAND  AND  WIFE. 

1.  Pbopkbty  Mobtgaqbd  as  StJBBTY  FOB  A  Debt.— A  hosband  and  wife  joined 

in  a  mortgage  inclnding  certain  property  belonging  to  each  to  secure  the 
pajrment  of  the  hasband's  debt,  and  after  the  debt  was  dae,  the  husband, 
with  the  assent  of  creditors,  conveyed  his  property  to  a  third  person  in 
trast,  to  manage  the  same,  and,  with  the  consent  of  the  debtor,  to  sell 
and  dispose  of  the  same  and  apply  the  proceeds  on  the  debt;  in  pursu- 
ance of  which  authority  said  trustee  sold  a  portion  of  said  property  and 
applied  the  proceeds  accordingly,  and  thereupon  the  creditors  released 
their  mortgage  on  the  same:  Held,  (1)  The  property  of  the  wife  was  not 
discharged  from  liability  for  the  remainder  of  the  debt  by  such  release, 
unless  she  was  pecuniarily  injured  thereby;  (2)  A  provision  in  such 
mortgage  that  in  case  of  default  in  the  payment  of  the  debt  the  mortgage 
may  be  foreclosed  according  to  law  is  mere  surplusage,  and  did  not  pre- 
vent the  debtor  and  creditors  from  making  other  arrangements  for  the 
disposition  of  his  property  in  satisfaction  of  the  debt,  and  the  release  of 
the  same  from  the  mortgage,  without  affecting  the  liability  of  the  wife's 
property,  unless  it  appeared  that  the  property  was  sacrificed  or  disposed 
of  at  less  than  its  market  value,  to  her  injury;  (3)  The  burden  of  proof 
is  on  the  creditor,  to  show  that  such  sale  was  fair  and  the  proceeds  jusfly 
applied,  or  that  the  property  of  the  wife  was  not  thereby  wrongly  made 
to  bear  any  more  than  its  proportion  of  the  debt;  (4)  The  voluntary  for- 
bearance of  the  creditors  to  sue  the  debtor  while  this  amicable  arrange- 
ment between  him  and  them  for  the  disposition  of  his  property  was 
being  carried  out  did  not  amount  to  an  extension  of  time  to  the  debtor, 
which  would  discharge  the  property  of  the  wife  from  the  mortgage,  for 
such  forbearance  was  neither  for  a  time  certain,  nor  for  a  valuable  con- 
sideration, and  left  her  at  liberty  to  pay  the  debt  and  proceed  against  her 
husband,  subrogated  to  the  rights  of  the  creditors.    AUen  v.  O^Donaldy  17. 

2.  Husband  and  Wipe — Monet  Had  and  Eeceived — Pboduoib  op  Wipe's 

Sepabate  Pbopebty. — ^Where  there  was  an  understanding  and  agreement 
between  the  parties  that  the  lands  and  other  separate  property  of  both 
husband  and  wife  should  be  worked  and  managed  together,  and  the 
proceeds  of  both  classes  of  property  go  into  a  common  fund,  and  be  the 
joint  or  common  property  of  both,  the  wife  cannot  recover  of  her  hus- 
band money  received  by  him  for  the  products  of  her  land,  in  an  action 
at  law  for  *'  money  had  and  received."  Her  remedy,  if  any  she  has,  is 
in  equity.     Vatmsin  v.  Faterwtn,  95. 

3.  9 AME— Dealings  Between — Joint  Wobeinq  of  Sepabate  Pbopebtt  op 

Each— PowEB  to  Contbact  with  Husband— Civil  Code,  Califobnia, 
Section  158.— The  wife  is  competent  to  enter  into  an  agreement  with 
the  husband  that  the  separate  property  of  each  shall  be  worked  together, 
and  the  products  go  into  a  common  fund,  under  civil  code  of  California, 
section  158,  providing  that  *'  either  husband  or  wife  may  enter  into  any 
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engagement  or  transaction  with  the  other,  or  with  any  other  paMO, 
respeoting  property,  which  either  might  if  unmarried.  '*    lb. 

INDICTMENT. 

1.  Indictment — ^Exoiption  in  Statutb. — ^As  a  rale,  an  exception  in  a  statnte 

hy  which  certain  partioidars  are  withdrawn  from  the  operation  of  its 
enacting  clause  defining  a  crime  concerning  a  class  or  species*  consti- 
tutes no  part  of  the  definition  of  such  crime,  whether  placed  near  to  or 
remote  from  such  enacting  clause;  and  an  indictment  chaIs^lg  a  person 
with  the  violation  of  such  statute  need  not  negative  such  exception. 
Nelson  v.  U,  S„  285. 

2.  IniM.— It  is  not  necessary  in  an  indictment  for  the  violation  of  section  14 

of  the  act  of  May  17,  1884,  by  the  sale  of  intoxicating  liquor  in  tiie 
district  of  Alaska,  to  allege  that  such  sale  was  not  made  for  mechanical, 
medicinal  or  scientific  purposes;  but  the  same  must  be  shown,  if  at  all, 
as  a  defense.    lb, 

3.  iNDiCTMSNT—NuaB  OF  PuBCHASKB.— In  su  indictment  for  the  violation  of 

section  14  aforesaid,  the  name  of  the  purchaser,  if  known,  ought  to  be 
alleged,  as  a  convenient  means  of  identifying  the  transaction,  but  the 
omission  to  do  so  is  not  sufficient  cause  for  the  reversal  of  the  judgment 
on  error.    lb, 

4.  CoNspiBAOY— Against  Unitkd  States— Whjlt  Constitittis— Fbaudulxst 

Glaims. — Section  5438,  revised  statutes,  so  far  as  it  declares  that  every 
person  who  enters  into  any  agreement,  combination,  or  cons^nracy  to 
defraud  the  government  of  the  United  States,  or  any  department  or  offioer 
thereof,  by  obtaining,  or  aiding  to  obtain,  the  payment  or  allowance  of 
any  £ftlse  or  fraudulent  claim,  shall  be  punished  without  requiring  any 
act  in  furtherance  of  the  conspiracy,  is  modified  by  section  5440,  revised 
statutes,  as  amended  by  the  act  of  March  17,  1878,  which  declares  that  if 
two  or  more  persons  conspire  either  to  commit  any  ofknae  against  the 
United  States,  or  to  defraud  the  United  States  in  any  mannerj  or  for  anjf 
purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  all  the  parties  to  such  conspiracy  shall  be  liable  to  the 
penalty  specified;  so  that  a  mere  conspiracy,  without  some  overt  act  in 
execution  of  it,  is  not  an  indictable  offense.  U.  S.  v.  Beickert,  643. 
6.  Same — Indiotkent. — ^An  indictment  alleging  a  conspiracy,  without  alleging 
the  execution  of  any  act  to  cany  it  into  effect,  is  therefore  &tally 
defective.    lb. 

6.  SaUB  —  FBAUDUIiENT  GliAIVB  —  PBBSBNmNT    TO    SUBVBTOB  GkNXBAL.  — 

Where  an  indictment  alleges  as  part  of  the  conspiracy  that  a  false,  ficti- 
tious, and  fraudulent  claim  was  to  be  presented  to  the  United  Statea  sur- 
veyor general  for  allowance  and  payment,  it  should  also  allege  that  such 
offioer  was  authorized  to  allow  and  approve  the  claim,  and  for  the  omis- 
sion of  this  allegation  the  indictment  is  defective.    lb, 

7.  Same — Abbbeviations  of  Wobds  in  Indioticent — Tebmb  of  Sgikncb  ob 

Abt. — In  an  indictment  charging  a  conspiracy  to  procure  the  allowance 
of  a  false  and  fraudulent  claim  for  compensation  for  a  survey  of  land 
claimed  to  have  been  made  by  defendant,  a  description  of  the  property 
alleged  to  have  been  surveyed,  and  for  which  the  fraudulent  daim  is 
charged  to  have  been  presented,  should  be  made  in  ordinary  language. 


Abbreviations  of  words  employed  by  men  of  sdenoe  or  in  the  arts  will 
not  answer,  without  fall  explanation  of  their  meaning  in  ordinary 
language.    Ih. 

INJUNCTION. 

1.    MUHICIPAIi  ObDIMANOB — BSMOYAIi  OF   DSAD  ANnCAU— CoMTBiLOT— EZGLU- 

srrm  Pbiyilbos — Imjunction. — The  city  and  county  of  San  Frandsco, 
under  the  power  vested  in  all  municipal  bodies  to  provide  for  the  health 
of  their  inhabitants,  and  by  virtue  of  express  provisions  of  the  constitu- 
tion of  California  (art.  XI,  sec.  11),  and  by  the  consolidation  act  of  1863, 
has  power  to  make  regulations  for  the  removal  fiom  its  limits  of  dead 
animals,  not  slain  for  human  food.  Pursuant  to  this  authority,  the  board 
of  Supervisors  entered  into  a  contract,  and  passed  the  necessary  ordinance 
to  give  it  effect,  known  as  the  **  dead  animal  contract,"  whereby  plaintiff 
and  his  assigns  were  granted  the  exclusive  privilege,  for  twenty  years,  of 
having  and  removing  all  dead  animals  not  slain  for  food.  During  the 
existence  of  the  contract,  the  board  of  supervisors  passed  a  resolution, 
directing  the  clerk  to  advertise  for  proposals  from  parties  desirous  of 
obtaining  the  carcasses  of  dogs  killed  by  the  poundkeeper,  pursuant  to 
the  order  of  the  board,  and  repealing  *'  all  orders  or  resolutions,  or  parts 
of  orders  or  resolutions,  in  conflict  with  this  resolution."  The  plaintiff 
asked  for  an  injunction  restraining  the  board  from  passing  or  carrying 
out  such  a  resolution.  Held,  that  the  passage  of  a  resolution,  or  order,  or 
ordinance  providing  for  the  removal  of  dead  animals  by  the  board  was 
a  matter  of  legislative  discretion,  and  an  injunction  restraining  the  passage 
of  such  a  resolution,  order,  or  ordinance  would  not  be  granted  by  the 
circuit  court  of  the  United  States.  Alpers  v.  tian  Franeiaeo,  631. 
2.  Samb— "Dead  Anhcal  Contbaot"  oi*  San  Fbanczsoo — Duty  of  Pound- 
xxspKB.— The  contract  known  as  the  "dead  animal  contract,"  whereby 
plaintiff  and  his  assigns  were  granted  by  the  board  of  supervisors  of  San 
Frandsco  the  exclusive  privilege,  for  twenty  years,  of  having  and  re- 
moving the  carcasses  of  all  dead  animals,  not  slain  for  food,  subject  to 
the  sanitary  regulations  and  control  of  the  supervisors,  provides  that  it 
shall  * '  be  the  duty  of  the  keeper  of  the  public  pound  to  notify  the  plaintiff 
or  his  assigns  to  remove  the  animals  destroyed  by  him."  BMt  that  the 
plaintiff  is  entitled  to  an  injunction  restraining  the  poundkeeper  from 
delivering  or  causing  to  be  delivered,  to  any  other  person  than  plaintiff 
or  his  assigns,  such  carcasses  during  the  existence  of  the  contract.    lb. 

See  CsDOs  and  Gbdcinai.  Law. 

INTEEEST. 

1.  Intbbebt  on  Intbbest. — A  contract  to  pay  interest  on  a*ooupon  or  interest 
note  after  maturity  will  be  enforced;  and  in  the  absence  of  any  agree- 
ment thereabout,  the  sum  named  in  such  coupon  will,  under  the  Oregon 
statute  (Sees.  L.  1880,  17),  giving  interest  at  eight  per  centum  <'  on  all 
moneys  after  the  same  become  due,"  draw  interest  at  that  rate  after 
maturity.    N.  E.  Sec.  Co.  v.  Vatkr,  63. 
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INTEBSTATE  COMMERCE. 

1.  Intebstate  Commkboi. — ^The  transportation  of  property  from  one  state  to 

another  is  interstate  oommeroe,  whether  the  carriers  engaged  in  moringit 
or  the  Tehioles  on  which  it  is  borne  cross  the  line  of  the  state  or  not.  Ex 
parte  KoehUr,  341.    * 

2.  Imtebstati  ComoBCB  Act. — ^This  act  does  not  include  or  apply  to  aU 

carriers  engaged  in  interstate  commerce,  bat  only  snch  as  nse  a  railway, 
or  a  railway  and  water  craft  '*  under  common  control,  management  or 
arrangement  for  a  continnons  carriage  or  shipment"  of  property  from 
one  state  to  another;  nor  does  it  apply  to  the  carriage  of  property  by 
rail  wholly  within  the  state,  although  shipped  from  or  destined  to  a  place 
without  the  state,  so  that  such  place  is  not  in  a  foreign  country.     Ih. 

3.  Case  im  Judoicknt — ^The  Oregon  Railway  and  NaYigation  Company  carries 

certain  kinds  of  goods  on  its  steamers  forth  and  back  between  Portland  and 
San  Frandsco  at  special  and  reduced  rates;  the  Oregon  and  California 
Railway,  under  the  management  of  the  petitioner,  carries  the  same  kind 
of  goods  forth  and  back  between  Portland  and  Ashland  and  way  stations, 
in  Oregon,  at  special  and  reduced  rates;  the  Oregon  Pacific  Railway 
Company  carries  the  same  kind  of  goods  forth  and  back  between  certain 
points  on  the  line  of  the  Oregon  and  California  road  and  San  FraneiBDO 
▼ia  its  railway  from  Albany  to  Yaquina  bay,  and  thence  by  steamer,  si 
reduced  rates,  and  thereby  competes  with  the  Oregon  and  California  and 
the  Oregon  Railway  and  Navigation  for  business  between  said  points  and 
San  Francisco.  The  Oregon  Railway  and  Navigation  and  the  receiver  of 
the  Oregon  and  California  act  independentiy,  though  concurrently,  in 
making  these  reduced  rates,  but  no  through  bill  of  lading  or  freight  receipt 
is  given,  nor  is  either  interested  in  or  liable  for  the  carriage  of  the  goods 
beyond  its  own  line  of  transportation.  Held,  that  the  Oregon  and  CaU- 
fomia  road  and  the  steamers  of  the  Oregon  Railway  and  Navigation 
Company  in  the  carriage  of  the  goods  in  question  are  not  <*  used 
under  any  common  control,  management  or  arrangement  for  a  con- 
tinuous carriage  or  shipment "  thereof,  to  and  horn  San  Francisco,  within 
the  intent  and  meaning  of  the  act,  and  that  the  carriage  and  handling  of 
said  goods,  so  far  as  the  receiver  is  concerned,  is  performed  wholly  witiiin 
the  state,  and  therefore  specially  exempted  by  the  terms  of  the  act  from 
its  operation;  provided  the  same  are  not  directly  shipped  to  or  from  a 
foreign  country.    lb. 

4.  Long  and  Shobt  Haul — Compbtttion. — ^The  fact  that  there  is  competi- 

tion in  the  carriage  of  persons  or  property  to  or  from  a  pcirticalar 
place,  is  a  circumstance  that  justifies  a  common  carrier,  under  section 
4  of  the  interstate  commmerce  act,  to  charge  less  for  a  long  haul  to  or 
from  said  place  than  a  short  one  included  therein.    Ex  parU  Koehier,  446. 

5.  Passes  to  Familibs  of  Emplotbbs. — Section  2  of  the  interstate  commerce 

act,  in  effect,  prohibits  the  giving  of  passes  or  free  carriage  to  par- 
ticular persons,  and  the  exception  allowed  in  section  22,  in  favor  of  offi- 
cers and  employees  of  the  road,  does  not  include  the  families  of  suck 
persons.    lb. 


INTOXICATIKG  LIQUORS. 
See  Alaska,  and  lNTozici.TiNo  Liquobs. 

JURISDICTION. 
See  NEooTiABiiS  Papeb;  Coubtb-Mabtial;  Rbhbabinos. 

LANDS  PUBLIC. 
See  MiNBBAii  Lands. 

LEASE. 

1.  BuBDEM  OF  Pboof.— The  complaint  stated  that  a  lease  was  ezeonted  by  the 
officers  of  the  defendant  corporation  in  porsoance  of  a  resolntion  duly 
passed  by  its  board  of  directors;  the  answer  admitted  the  execution  of 
the  lease  nnder  the  corporate  seal,  bnt  alleged  that  the  meeting  at  which 
the  resolution  was  passed  anthorizing  snoh  execation,  was  held  withon^ 
a  qnonim;  the  reply  denied  knowledge  or  information  concerning  the 
want  of  a  qnoram  sufficient  to  form  a  belief:  Held,  that  the  bnrden  of 
proof  is  on  the  defendant.    0,  JR.  Co.  ▼.  Or.  R.  &  Nav,  Oo,,  109. 

2  BATcriGATioN  OF  Leask. — A  corporation,  like  a  natural  person,  may  ratify 
any  act  which  it  can  perform;  and  the  entry  into  the  possession  of  a 
leased  road  in  pnrsnance  of  a  lease  executed  by  its  officers  without  due 
authority,  and  operating  the  same  and  paying  the  rent  therefor,  as  reserved 
in  said  lease,  is  ample  evidence  of  the  ratification  thereof.    lb, 

3.  Ebtofpkl — JuDOMSMT  BT  DEFAUiiT. — A  judgment  for  want  of  an  answer 

to  a  complaint,  is  a  conclusive  determination  between  the  parties  to  the 
action  of  every  matter  well  pleaded  therein  and  necessary  to  such 
judgment.    Ih, 

4.  Distinct  Dbmakds.— A  claim  for  a  semi-annual  installment  of  rent  arising 

on  a  covenant  in  a  lease  'of  a  railway  for  ninety-six  years,  is  a  separate 
and  distinct  demand  from  a  claim  for  a  semi-annual  installment  of  money, 
due  under  another  covenant  in  said  lease,  and  appropriated  thereby  to 
the  payment  of  the  expense  of  maintaining  the  corporate  organization  of 
the  lessor.    lb. 

LIEN. 

1.  MoMST  Paid  on  the  Obdbb  of  the  Ownbb  of  a  Steaicboat. — A  bank  with 

whom  the  owner  of  a  steamboat  keeps  an  account,  and  which  pays  the 
checks  of  the  latter  drawn  in  favor  of  third  persons  in  payment  of 
materials  furnished  said  boat,  has  no  lien  thereon,  under  the  lien  law 
of  Oregon,  for  any  balance  due  it  on  said  account.     The  City  of  8akm,  469. 

2.  Libn — Limitation  of.— Under  the  law  of  Oregon,  a  lien  on  a  vessel  is 

lost  unless  due  proceedings  are  taken  for  its  enforcement  within  a  year 
from  the  time  the  right  of  action  accrues  on  the  debt;  and  such  limita- 
tion will  be  recognized  and  enforced  whenever  such  lien  is  asserted  or 
set  up  in  a  court  of  admiralty.    lb. 
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limitations,  statute  op. 

1.  LnaTATioM  IN  EQum. — ^The  role  of  limitation  in  a  suit  in  equity  on  a 

note  and  mortgage  to  reooyer  the  contents  of  the  former  and  anforoe  the 
lien  of  the  latter  therefor,  is  the  same  as  in  action  thereon  at  law. 
AOm  ▼.  O^Ikmald.  18. 

2.  LncTTATioN  js  Case  of  Past  Paticsmt.— -Under  section  25  of  the  oode  of 

civil  procedure,  a  payment  on  a  promissory  note,  at  any  time  after  its 
maturity  by  any  one  who  may  be  compelled  to  pay  the  same,  oonatitates 
the  point  of  time  firom  which  the  limitation  against  an  action  thereon 
commences  to  run.    Ih. 

8.  Statdts  or  Ldcitatioiib— Equitt. — ^The  role  established  by  the  decisions 
of  the  supreme  court  as  to  the  effect  of  statutes  of  limitations  in  oonrts  of 
equity  appears  to  be,  that,  in  those  states  where  the  statates  of  limita- 
tions are  made  applicable  to  suits  in  equity,  as  well  as  to  actions  at  law, 
and  they  embrace  in  terms  the  specific  case,  and  in  cases  of  ooncurzent 
jurisdiction,  they  aire,  as  obligatory,  as  suck,  upon  the  national  courts  of 
equity,  as  they  are  upon  the  state  courts  and  as  they  are  in  actions  at 
law;  and  the  courts  of  equity  should  act  in  ohedUnoe,  rather  than  upon 
analogy,  to  them.  But  where  they  are  not  applicable  to  equity  cases  in 
the  state  courts,  and  there  is  not  concurrent  jurisdiction,  and  where  the 
specific  case  is  not  covered  in  terms  by  the  statute,  then  the  time  pre- 
scribed by  the  statute  of  limitations  will,  ordinarily,  be  applied  by  anal- 
ogy, in  accordance  with  the  provisions  most  nearly  analogous  and 
applicable.    Norris  v.  Hoggin,  47. 

4.  liDciTATxoifs  AS  TO  AonoMB  FOB  Fbaud.  — lu  providing  for  actions  for 
relief  on  the  ground  of  fraud,  the  legislature  carried  into  the  provision, 
the  principle  established  by  courts  of  equity,  that  the  cause  of  action 
shall  not  be  deemed  to  have  accrued  until  the  "  disco vety  of  the  faeb 
constituting  the  fraud;"  and  to  ascertain,  what  conditions  oonstitute  a 
discovery  within  the  meaning  of  the  provisions,  the  principles  established 
in  equity  law,  whence  the  idea  was  derived,  must  be  applied.    Tb. 

6.  Sams— DnjoBNOi — Msans  of  Knowi<sdoe.— The  established  principles 
as  to  the  discovery  of  fraud  are:  That  the  party  defrauded  must  be  dili- 
gent in  making  inquiry;  that  means  of  knowledge  are  equivalent  to 
knowledge;  that  a  clue  to  the  facts,  which,  if  diligently  followed,  would 
lead  to  a  discovery,  is,  in  law,  equivalent  to  a  discovery.    lb. 

6.  IxBBciuTT  FBox  Injubibs  AS  AN  Exouss  FOB  NoK-AOTZoN.  —  €k>noeding 

imbecility  resulting  from  a  serious  injury  upon  the  head,  to  be  a  suffi- 
cient excuse  for  not  discovering  the  facts  constituting  the  frauds,  while 
such  imbecility  continues,  the  party  must  act,  as  soon  as  his  imbecility 
ceases,  or  he  will  be  deemed  to  have  the  knowledge  which  he  might  have 
obtained  by  the  exercise  of  proper  diligence.    lb. 

7.  What  Facts  Combtituts  Msans  of  KhowiiSDOB,  which  the  party  is  bound 

to  pursue,  pointed  out,  in  a  case  where  the  title  to  large  estates  are  alleged 
to  have  been  fraudulently  obtained  by  defendaifts.    lb. 

8.  MxTUTiFABiousNBss  Considered.    lb. 

See  COTTBTS-MABTIAIi;  LlSN. 


1.  PowsB  or  THB  Ck>TraMOB  OF  Galifobnia  to  Gbamt  Lands. — ^The  goy- 

eroor  of  GaUfomia,  after  the  passage  of  the  colonization  law  of  1824,  and 
the  issue  of  the  rpgnlations  of  1828,  and  prior  to  the  aoqoisition  of  Gali- 
fomia,  by  the  United  States,  had  no  power  to  make  grants  of  pablio 
lands,  except  in  the  manner  and  npon  the  terms  and  conditions  expressed 
in  that  law  and  those  regnlations.    Bouldin  ▼.  PhdpSy  293. 

2.  Such  Poweb  will  not  be  Pbbsumed.— Power  in  the  governor  to  make 

snch  a  grant,  after  the  passage  of  that  law.  will  not  be  presumed  from 
the  fact  that  he  made  the  grant.     lb. 

3.  Thb  Goubts  will  Take  Judicial  Notice  of  the  laws  of  Mexico,  upon 

which  the  titles  to  lands  in  Galifomia  depended,  prior  to  the  cession  of 
Galifomia  to  the  United  States.    lb, 

4.  Thb  Law  or  1824  and  the  Regulations  or  1828  were,  after  their  adoption, 

the  only  laws  in  force,  nnder  which  pnblic  lands  in  Galifomia  could  be 
granted  to  individuals  or  families.    lb, 

5.  Gbant  was  not  Authobized  bt  the  Dispatch  or  1838. — If  the  grant  of 

Mare  island,  which  purports  to  have  been  made  by  Governor  Alvarado 
to  Victor  Gastro,  in  1841,  was  intended  to  be  made  under  the  authority 
of  the  dispatch  of  1838,  issued  by  the  government  of  Mexico,  to  the  gov- 
ernor of  Galifomia,  it  is  void,  for  the  want  of  power  in  the  governor  to 
make  it  The  island  does  not  come  within  the  words  of  the  dispatch,  as 
it  is  not  a  *' desert  island,  adjacent  to  the  department."    lb, 

6.  It  is  also  Void,  beoause  it  was  not  made  with  the  concurrence  of  the 

departmental  assembly,  as  required  by  that  dispatch.    lb, 

7.  The  Gbant  Gannot  be  Sustained  undeb  the  Golonization  Law  or  1824, 

and  the  regulations  of  1828,  because,  there  is  no  sufficient  evidence  of  its 
genuineness,  for  the  following,  among  other  reasons:  It  is  not  in  the 
usual  form  of  such  grants;  it  is  not  attested  by  the  secretary  of  state;  it 
is  not  upon  habilitated  paper;  it  has  none  of  the  usual  conditions  of  such 
grants;  it  is  not  recited  therein  that  it  was  made  in  exact  conformity  with 
the  provisions  of  the  laws;  there  is  no  record  of  the  grant,  nor  any  note 
thereof  in  the  records  of  the  government;  it  has  not  received  the  approval 
of  the  department  assembly,  nor  was  it  referred  to  the  department  assem- 
bly, by  the  governor ;  juridical  possession  of  the  island  was  not  given.  lb, 

8.  JuBiDiCAL  Possession.— By  the  Mexican   system,  under  which   public 

lands  were  granted,  juridical  possession  constituted  the  investiture  of 
title.    lb, 

9.  Appboval  bt  the  Depabtmental  Assbhblt.— Under  that  system,  grants 

did  not  become  definitely  valid,  until  they  had  received  the  approval  of 
the  departmental  assembly;  and  if  they  had  not  been  so  approved  before 
the  cession  of  Galifomia,  they  could  be  made  perfect  titles  only  by  pro- 
ceedings under  the  act  of  congress  of  March  3, 1851.    lb. 

10.  Inchoate  Gbants  icust  be  Pbesbnted  roB  Gonfibmation. — An  inchoate 
grant,  was  required  by  the  act  of  congress,  to  be  presented  to  the  board 
of  land  commissioners,  for  confirmation,  by  parties  claiming  under  it; 
and  if  not  so  presented  by  them,  or  parties  under  whom  they  claim,  the 
land  as  to  them  is  deemed  public  land  of  the  United  States.    lb. 
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11.  DSCBII  OF  GONTIBICATION  AXD  PaTXHT  InUBX  TO  THI  GoSFIBinEBS.— The 

decree  of  confirmAtion  rendered  by  the  board,  and  the  order  of  the  dis> 
triot  conrt  that  a  decree  of  confirmation  be  entered,  will  inure  to  the 
confinnees  and  their  grantees,  and  not  to  parties  claiming  by  deiiTative 
title  from  the  original  grantee  prior  to  the  confirmees.    Ih, 

12.  Tbe  Patemt  Txsib  the  Leohi  Titlk.— A  decree  of  oonfirmation,  and  a 
patent  in  porsnance  of  it,  vests  the  legal  titie  in  the  confirmees.  A  oon- 
firmation withont  a  patent,  does  not  vest  the  legal  titie  in  any  one.  lb, 

13.  The  Legal  Title  Pbeyails  m  Ejectment  .^In  ejectment  in  the  comts 
of  the  United  States,  the  legal  titie  mast  preTail,  as  against  a  mere 
equity.    Ih, 

14.  Leoil  Title  in  Case  of  an  Inchoate  Grant. —The  grant  to  Castro  boiiig 
inchoate,  and  not  definitely  valid,  the  legal  titie  remained  in  the  United 
States.    lb. 

15.  Ejectment  upon  an  Inchoate  Gbant. — A  party  claiming  under  a  Meziean 
grant  of  an  imperfect  or  equitable  titie,  cannot  maintain  ejectment  against 
another  party,  claiming  under  the  same  grant,  by  adverse  derivative 
titie,  who  has  presented  his  claim  and  had  it  confirmed,  whether  he 
acted  fraudulently  or  otherwise.    lb, 

16.  Belief  in  Equitt.— Parties  having  equitable  rights  as  against  the  pat- 
entees, can  enforce  them  only  by  a  bill  in  equity.    lb. 

17.  The  Gbant  bt  Alvabado  to  Oastbo  is  Void.— Satisfactory  evidence  is  not 
adduced  as  to  the  time  when  the  grant  was  made.  There  is  no  satiafsc- 
tory  evidence  that  the  grant  was  seen  by  any  one  prior  to  the  late  spring 
or  early  summer  of  1850.  There  is  no  evidence  in  the  Mexican  archives 
that  the  grant  was  issued;  nor  was  it  noted  in  the  Toma  de  Bason,  or  in 
the  Jimeno  or  Hartnell  index.  It  was  not  written  upon  habilitated  paper. 
It  was  written  upon  the  back  of  the  half  sheet  containing  the  preliminary 
permission  to  occupy  the  island.  It  is  in  the  handwriting  of  Alvarado. 
It  was  not  attested  by  the  secretary  of  state.  The  handwriting  of  the 
body  of  the  grant  and  the  signature  correspond  with  the  handwriting  of 
Alvarado  during  the  period  between  1843  and  1850,  and  not  with  his 
handwriting  prior  to  that  period.  It  was  written  with  a  steel  pen,  snch 
pens  apparently  not  being  in  use  in  California  prior  to  1844.  It  con- 
tained the  phrase—as  translated— '*  J  do  by  these  presents,**  which  is  not 
found  in  any  Mexican  document  of  unquestioned  genuineness:  HJeid, 
that  the  grant  was  not  executed  till  1850,  after  California  was  transferred 
to  the  United  States,  and  it  is,  therefore,  void  and  fraudulent.    lb. 

18.  The  Decbbe  of  the  Boabd  of  Land  Commissionebs  was  for  a  tract  of 
land  with  designated  boundaries,  and  not  for  a  specific  quantity  of  land; 
that  this  decree  was  final  and  conclusive;  and  the  survey  was,  by  law, 
required  to  be  in  conformity  with  the  decree.     U.  8,  v.  SaTuyoek,  38L 

19.  If  the  Govebnment  has  lost  any  land,  to  which  it  was  entitied,  which  we 
by  no  means  affirm,  it  was  through  error  in  the  decree,  which  cannot  now 
be  corrected.    lb. 

20.  Thbbe  is  no  Satisfaotobt  Pboof  that  fraud  was  in  fact  committed  by 
any  one,  in  procuring  the  survey  or  its  approval,  or  the  iaane  of  the 
patent  based  upon  it;  and  certainly  no  proof  of  any  such  fraud,  as 
would.  Tinder  the  settled  doctrines  of  equity,  and  the  decisions  of  the 
supreme  court,  authorize  this  court  to  set  aside  and  annul  the  patent    lb. 


21.  Sbuble.— By  the  act  of  1861,  all  persons  claiming  lands  in  California  by 
virtae  of  any  right  or  title  derived  from  the  Mexican  or  Spanish  gOTem- 
ments,  were  required  to  present  their  claims  to  the  board  of  land  com- 
missioners, created  by  that  act,  and  all  lands,  the  claims  to  which  shonld 
not  be  presented  within  two  years  after  the  date  of  the  act,  were  to  be 
held,  deemed  and  considered  part  of  the  public  domain  of  the  United 
States.  Congress  having  thns  summoned  all  claimants  of  land  in  the 
ceded  territory  before  tribnnals  of  its  own  creation,  must  be  deemed  to 
have  intended  that  the  United  States  shonld  appear  before  those  tri- 
bunals as  a  litigant  seeking,  and  willing  to  render,  justice,  contending 
on  equal  terms  with  their  adversaries,  claiming  no  rights  not  conceded  to 
the  latter,  and  no  special  privileges  as  a  sovereign.  The  United  States  is 
not  now  at  liberty  to  resume  its  waived  and  renounced  prerogative, 
abandon  its  attitude  as  an  equal  litigant,  and  assert  rights,  which  but 
for  its  sovereignty,  would  be  forever  barred.    lb, 

MINES  AND  MINING  LANDS. 

1.  Mining  Law  —  Application  fob  Patent — Annual  Expbnditubk.  —  An 

applicant  for  a  patent  to  a  mining  claim,  who  has  made  final  entry,  paid 
the  purchase  money  for  the  land  embraced  in  the  survey  of  the  claim, 
and  obtained  his  certificate  of  purchase  therefor,  is  not  obliged  to 
continue  the  annual  expenditure  upon  the  claim  required  by  section 
2324,  revised  statutes,  pending  final  decision  upon  his  application,  and 
issuance  of  patent.    A,  H,  Con,  M,  Co,  y,  85  M,  Co. ,  355. 

2.  CKBTmoATi  OF    P(7BCHASB — Effbot  OF.  —  An  entry  and  certiilcate  of 

purchase,  so  long  as  they  remain  uncanceled,  are  equivalent  to  a  patent, 
so  far  as  the  rights  of  third  parties  are  concerned.    lb, 

3.  Location  of  Mining  Claims.  —  A  mining  location,  made  without  prior 

right  of  entry  upon  the  ground  is  void.  There  can  be  no  valid  location 
without  prior  right  of  entry.  Location  confers  no  right  of  entry  where 
such  right  did  not  previously  exist.    lb. 

4.  Decisions  of  Dbpabtbiint  Offickbs. — Admissibility  of  Evidkncb  Against. 

The  decisions  of  department  officers  upon  questions  of  law  or  fact,  are 
not  subject  to  collateral  attack.  Upon  questions  of  fact,  their  decisions 
are  conclusive  upon  all  parties.  Upon  questions  of  law,  their  decisions 
can  only  be  reviewed  in  a  proper  case  made,  in  a  direct  proceeding,  for 
that  purpose.  Evidence  is  not  admissible,  in  an  action  at  law,  to  show 
error  in  the  decision  of  an  officer  of  the  land  department  upon  any  matter 
submitted  to  such  officer  for  his  decision.    lb. 

5.  Ejectment—Who  can  Maintain.—  Generally,   any  person  vested  with 

immediate  right  of  possession  can  maintain  ejectment.  As  against 
a  trespasser,  prior  possession  will  support  the  action.  As  to  mining 
claims,  possessory  title  is  sufficient.    (U.  S.  Bev.  Stats.,  sec.  910.)    lb, 

6.  Damages  fob  Convbbting  Obes. — Bule  adopted  in  this  case.    lb, 

MOQUELAMOS  GRANT. 
See  Cbntbal  Pacific  Railboad  Gbant. 


1.  L^vo,    Aniict^LTtmAL   ob    Mixkbai..  ^  NotwithBtaDding  ihere  k  fiome 

meuon  of  gold  d&poait^  in  a.  truct  of  land,  it  is  utibjecit  to  entry  undtj 
tbc*  tiomf«t«ad  law,  aa  agrit^ultunil  land,  if  under  the  circumstances,  &i 
they  csist  or  mi);  rcaaooably  b^  expected  or  prodai^.  it  ie  more  valiuble 
for  Agrlerulton  than  mining.  IL  S,  t.  Rftd,  99. 
S.  BioMT  or  Wir  ovim  tl0Mi»TK4a^TL«  aifidaTitof  an  applicant  for  ui 
tt&try  under  tbi  bomatead  law.  that  the  application  is  nol  made  "  for  tb€ 
man  or  benefit  of  any  othor  p«raon/'  i»  not  contradicted  or  falsified  by  tbe 
fact  that  the  appUc£int  h^  already  promised  to  concede  a  light  of  wkj 
ovar  th«  pr«miMi  fi>r  a  neigbborbood  road,    lb, 

1    AfTtOAnT  THAT   LjUfD   tS  NOT  UaEU  O*  CLAIMED  FOE  MlKIXG   PUBP09£s — 

The  •t*tiit«  only  tmAtym  Ian  da  on  which  there  &re  known  mines  from 
entry  nnder  the  hotna^tead  law,  ftnd  admitting  that  an  applicant  for  an 
entry  under  said  law  msy  be  required  to  awe^r  that  the  land  in  qnestion 
is  not  niMMl  or  claimed  for  mining  purpoaea,  and  that  if  the  oath  is  fals« 
the  affiant  is  guilty  of  perjnry,  yet  his  entry  is  not  tber^by  vitiated,    lb. 

MORTGAGE;  FORECLOSURE. 

1*  Pao^cftTT  MoaTttiLQED  AS  ScuKTT  Foa  A  Debt. — A  husband  and  wife  joined 
Ui  ^  mortgage  io eluding  oert&in  property  belon^fing  to  eocb  to  secure  tbe 
payment  of  the  husband's  debt,  and  after  the  debt  was  due  the  hnsbsni, 
with  the  aaspnt  of  cretiitora,  oonTeyed  his  property  to  a  third  perwn  m 
tru:it,  to  manage  the  same,  and,  idtb  the  oonsent  of  the  debtor,  to  sell 
ftnd  diapoie  of  the  same  and  apply  the  proceeds  on  the  debt;  in  pursu- 
ance  of  which  authority  said  trustees  sold  a  portion  of  said  prop^y  and 
applied  the  proceeds  accordingly,  and  tharenpon  the  creditors  rele^ed 
their  mortgAge  on  the  same:  Htld  (1)  The  property  of  the  wife  was  not 
diBciharged  from  liability  for  the  remainder  of  the  debt  by  mch  relea^, 
unless  she  was  pecuniarily  injured  thereby  ;  (2)1.  provision  in  snch 
mortgage  that  in  case  of  default  in  the  payment  of  the  debt  the  mortgage 
may  be  f oreclr^ed  according  to  law  is  mere  surpluaagSj  and  did  not  pre- 
Tent  the  debtots  and  creditors  from  making  other  nrrangements  for  tb@ 
disposition  of  his  property  in  satisfaotion  of  the  debt,  and  the  release  of 
the  same  from  the  mortgage,  without  sifoatiDg  the  liability  of  the  wift^'s 
property,  unletis  it  appeared  that  the  prop^ty  was  sacrificed  or  diflpofied 
of  at  leta  than  ita  market  value,  to  her  injury  j  (3)  The  burden  of  proof 
ia  on  the  creditor,  to  show  that  such  sale  was  fair  and  the  proceeds  justly 
applied,  or  that  the  property  of  the  wife  was  not  thereby  wrongly  made 
to  bear  any  more  than  ita  proportion  of  the  debt;  (4)  The  yoluntary  for- 
bearance of  the  creditors  to  sue  the  debtor  while  this  amicable  arrange 
ment  between  him  and  them  for  the  disposition  of  his  propertj  was 
being  carried  out  did  not  amount  to  an  extension  of  time  to  the  debtor, 
whieh  would  diaohafge  the  property  of  the  wife  from  the  mortgage,  for 
Mudh  forbeamnce  was  neither  for  a  time  certain,  nor  for  a  valuable  con- 
sideration, and  left  her  at  liherty  to  pay  the  debt  and  proceed  against  h«x 
husband,  subrogated  to  ihe  rights  of  the  creditors.    Alimy.  O'Donaki,  17. 

2.  Patmknt  of  Taxks  bet  MoaroriooE.— A  contract  by  a  mortgagor  to  psy 

the  taxes  levied  on  the  mortgaged  premises,  and  in  default  thereof,  that 
.the  mortgagee  may  pay  the  same  and  add  the  amoimt  to  hii  mortgage,  is 
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Talid  and  will  be  enforoed;  and  although  the  state  may  sabsequentlj 
apportion  snoh  taxes  between  the  mortgagor  and  the  mortgagee,  and 
reqnire  each  to  pay  its  share  thereof  into  the  state  treasury  directly,  it 
cannot  annul  or  modify  such  contract  as  between  the  mortgagor  and 
mortgagee,  and  in  case  the  latter  is  required  to  and  does  pay  any  of  such 
taxes,  he  may  •enforce  the  repayment  of  the  same,  in  the  manner  pro- 
Tided  in  the  mortgage.  N.  E,  Sec.  Go.  t.  Fader,  62. 
3.  Iktebibt  on  IimBSBT. — A  contract  to  pay  interest  on  a  coupon  or  interest 
note  after  maturity  will  be  enforoed;  i^id  in  the  absence  of  any  agree- 
ment thereabout,  the  sum  named  in  such  coupon  will,  under  the  Oregon 
statute  (Bess.  L.  1880,  17),  giving  interest  of  eight  per  centum  *'on  all 
moneys  after  the  same  become  due,'*  draw  interest  at  that  rate  after 
maturity,    lb. 

Bee  Eqititt;  Bsorivibs. 

MUNICIPAL  00EP0RATI0N8. 
See  DsAD  Anxmaub;  iNJUNonoirs. 

NATUBALIZATION. 

1.  Natu&axizatiom  07  Alums— Taximo  Declabation  at  Pbiyate  Bxsidxnoe. 
The  clerk  of  the  United  States  circuit  court  has  no  authority  to  take  from 
an  alien  a  declaration  of  his  intention  to  become  a  citizen  of  the  United 
States  at  the  private  residence  of  the  party,  and  for  that  purpose  to  carry 
the  records  of  the  court  from  the  clerk's  office  to  such  residence.  Lang' 
try,  467. 

NEGOTIABLE  PAPEB. 

1.  Nbootxablb  Papib. — By  the  law  merchant,  a  promissory  note  payable  to 

order  or  bearer  is  negotiable  as  long  as  it  exists  unpaid,  and  the  endorsee 
or  assignee  thereof  may.  under  section  1  of  the  judiciary  act  of  1876 
(18  Stat.  470),  sue  thereon  in  this  court  without  reference  to  the  citizen- 
ship of  his  endorser  or  assignor.    Allen  v.  O'Donaid,  18. 

2.  AoBEXMKMT'  TO  DxLivBB  TBI  NoTBs  OF  A  OoBPOBATioN. — Ah  agreement 

to  deliver  the  notes  of  a  corporation  does  not  imply  that  the  party  agree- 
ing to  make  such  delivery  shall  endorse  them  at  all,  and  if,  for  any 
reason,  they  are  made  payable  to  his  order,  he  is  only  required  to  endorse 
them  so  as  to  pass  the  legal  title  to  them,  which  may  be  done  by  an 
endorsement ' '  without  recourse.  * '     Sedey  v.  Reed,  40. 

3.  Emdobsbuiit  "Without  Bbooubsb.*'— The  effect  of  an  endorsement  of  a 

promissory  note  '*  without  recourse  "  is  to  transfer  the  legal  title  to  the 
same  to  the  endorsee;  and  the  endorser  also  thereby  undertakes  that  the 
instrument  is  valid  and  what  it  purports  to  be.    lb, 

4.  PBOHZasOBT  NOTSS— PaBTT  CoNTBACnNG  TO  DXUVBB  IB  NOT  A  TbUBTBB.— 

A  party  who  agrees  to  deliver  to  another  one-third  of  the  notes  he  may 
receive  from  a  certain  corporation  on  a  loan  thereto  of  one  hundred  and 
fifty  fhousand  dollars,  on  the  payment  of  the  latter 's  note  for  fifty 
thousand  dollars,  does  not  thereby  become  a  trustee  of  such  other  per- 
son, and, prima  faeU,  he  has  performed  his  contract  when  he  delivers  to 
the  latter  the  notes  of  said  corporation  of  the  face  value  of  fifty  thousand 
dollars.    lb. 


Prima  fade,  the  pUoe  of  paymeDt  of  ft  promiBSory  note  is  the  place  of 
performanoe,  including  the  rate  of  interest  that  may  be  demanded  thereon, 
bot  the  parties  thereto  may  adopt  the  law  of  the  place  of  making  the 
contract  as  the  plaoe  of  payment  so  &r  as  snch  interest  is  concerned, 
and  the  fact  that  the  higher  rate  of  interest  aUowed  by  the  law  of  the 
place  of  the  making  of  the  contract  is  specified  in  the  note,  is  sofficient 
evidenoe  of  the  intention  of  the  parties  to  contract  with  reference  to  sach 
law,  rather  than  that  of  the  place  of  payment.  N.  R  See.  Co,  ▼.  Voder,  62. 

6.  Intibut  on  IimnxsT. — A  contract  to  pay  interest  on  a  conpon  or  interest 

note  after  maturity  will  be  enforced;  and  in  the  absence  of  any  agree- 
ment thereabout,  the  sum  named  in  such  coupon  will,  under  the  Oregon 
statute  (Sees.  L.  1880,  17),  giving  interest  at  eight  per  centum  *<on  all 
moneys  after  the  same  become  due,'*  draw  interest  at  that  rate  after 
maturity.    lb. 

7.  Patmkvt  or  Taxes  bt  Mobtoaoob. — A  contract  by  a  mortgagor  to  pay 

the  taxes  levied  on  the  mortgaged  premises,  and  in  default  thereof,  that 
the  mortgagee  may  pay  the  same  and  add  the  amount  to  his  mortgage, 
is  valid  and  will  be  enforced;  and  although  the  state  may  subsequently 
apportion  such  taxes  between  the  mortgagor  and  the  mortgagee,  and 
require  each  to  pay  his  share  thereof  into  the  state  treasury  directly,  it 
cannot  annul  or  modify  such  contract  as  between  the  mortgagor  and 
mortgagee,  and  in  case  the  latter  is  required  to  and  does  pay  any  of  suek 
taxes,  he  may  enforce  the  repayment  of  the  same,  in  the  manner  pro- 
vided in  the  mortgage.    Ih, 

8.  Tbansfbb  of  Note  bt  Pabtneb. — It  is  no  defense  to  an  action  on  a  prom- 

issory note  against  the  maker  thereof;  that  it  was  transferred  to  the 
plaintiff  by  one  of  a  firm  who  were  the  payees  thereof,  in  payment  of  his 
individual  debt.    Dexter  v.  Smith,  402. 

9.  Altbbation  of  Note  bt  Holdbb. — The  payee  of  a  note,  payable  on  or 

before  a  certain  day,  wrote  on  the  face  of  it,  before  maturity  and  without 
the  consent  of  the  maker,  extending  the  time  of  payment  therof  to  a  later 
day  certain:  Held,  that  this  change  of  time  of  payment  was  not  such  an 
alteration  of  the  note  as  avoided  it,  because  it  left  the  maker  free  to  pay 
the  note  on  or  before  such  day,  while  it  restrained  the  payee  from  com- 
pelling him  to  do  so  before  that  time.    lb, 

10.  Idem. — A  defense  to  an  action  on  such  note  which  sets  up  this  change  in 
the  time  of  payment  thereof,  and  alleges  that  it  was  fraudulentiy  done 
for  the  purpose  of  prolonging  the  negotiability  of  the  note,  so  as  to 
enable  the  payee  wrongfully  to  negotiate  the  same,  without  stating  that 
the  maker  had  a  defense  to  an  action  thereon  while  the  same  was  in  the 
hands  of  the  payee,  which  he  could  not  make  against  a  transferee  before 
maturity,  does  not  show  how  the  maker  could  be  injured  by  such  nego- 
tiation, and  is  therefore  bad  on  demurrer.    lb. 

11.  CoxTNTEB  Claim — A  demand  due  the  maker  of  a  note  from  a  payee  thereof, 
for  money  paid  to  the  use  of  the  latter  and  work  and  laber  performed 
for  him.  prior  to  the  maturity  of  said  note  and  the  transfer  thereof— 
the  latter  being  made  before  maturity— cannot  be  the  subject  of  a  counter 
claim  under  section  72  of  the  code  of  civil  procedure  in  an  action  on  said 
note  against  the  maker  by  an  endorsee  thereof.    lb. 


1.  Gabbisb  of  PASBENaEBs.— a  oamer  of  passengers  is  not  an  insurer;  bat 

the  law  holds  him  to  a  strict  responsibility,  and  requires  him  to  provide 
for  their  safe  oonTeyanoe  so  far  as  the  same  is  practicable  by  the  exercise 
of  hnman  care  and  foresight.    Ladd  v.  Foster,  547. 

2.  CoMTBiBnTOBT  Nbouosncb. — ^Whcrc  a  passenger  is  injured  by  the  negli- 

gence of  a  carrier,  an  act  done  by  the  former  in  the  face  of  impending 
danger,  for  the  purpose  of  avoiding  the  same,  does  not  constitute  *'  con- 
tributory negligence,"  although  it  may,  in  fact,  have  helped  to  produce 
the  injury  complained  of.    Ih, 

3.  Inevitablb  AcGiDroiT.— When  a  casualty  occurs,  which  might  have  been 

prevented  by  the  use  of  known  and  proper  precautions  against  the  dan- 
ger, it  is  not  an  inevitable  accident,    lb. 

4.  Damages  fob  Death.— The  damages,  given  by  section  367  of  the  code  of 

civil  procedure,  to  an  administrator  for  the  death  of  his  intestate,  are, 
when  recovered,  assets  of  the  estate,  and  include  nothing  but  the  prob- 
able pecuniary  loss  to  the  estate  from  such  death;  and  semble,  that 
insurance  on  the  life  of  the  deceased,  although  an  asset  of  his  estate, 
cannot  be  set-off  against  such  loss.    lb, 

6.  Oasb  in  Jusomekt. — The  propeller  ferry-boat  New  York,  on  March  9, 
1887,  after  getting  one  hundred  feet  from  her  landing,  on  a  trip  from 
Albina  to  Portland,  was  hailed  by  a  person  on  the  landing,  who  desired 
a  passage,  when  the  master  undertook  to  back  in  for  him,  and  in  so 
doing  drifted  broadside  on  the  wire  cable  of  the  ferry-boat  Albina,  then 
plying  between  Albina  and  North  Portland,  and  about  three  hundred 
feet  from  the  east  shore,  going  west.  The  river  was  much  swollen,  and 
owing  to  the  pressure  of  the  current  and  wind  on  the  Albina,  her  cable 
was  held  up  at  or  near  the  surface  of  the  water,  between  the  boat  and  the 
east  shore,  so  that  it  caught  the  New  York  just  under  her  guards  and  held 
her  there  as  on  a  pivot,  while  the  pressure  of  the  current  on  her  hull 
forced  it  down  stream  until  she  capsized  up  stream,  and  then  washed 
down  stream  under  the  wire;  as  the  boat  careened,  Samuel  Taylor,  a 
passenger  in  the  forward  cabin,  jumped  out  of  the  down-stream  window, 
and  was  caught  between  the  cable  and  the  boat,  as  the  latter  passed  under 
the  former,  and  received  injuries  of  which  he  died  the  same  day.  The 
deceased  was  thirty-four  years  of  age,  had  been  married  nine  years,  and 
left  a  widow  and  three  small  children.  He  had  no  trade  or  special  voca- 
tion, frequented  saloons,  drank  more  or  less,  and  treated  liberally,  but 
did  not  save  money  or  accumulate  property.  Held,  (1)  The  death  of 
Taylor  was  caused  by  the  negligent  and  unskillful  handling  of  the  New 
York  in  conjunction  with  the  cable  of  the  Albina,  which,  stretched  as  it 
was,  on  the  surface  of  the  water,  was  an  unlawful  obstruction  to  naviga- 
tion; and  (2)  that  the  sum  of  one  thousand  five  hundred  dollars  is  suffi- 
cient compensation  to  the  estate  of  the  deceased  for  the  probable  pecu- 
uiary  loss  resulting  thereto  from  his  death.    lb. 

6.  BioHT  TO  Remedy  fob  an  Injctbt.— Section  10  of  article  I  of  the  constitu- 
tion of  the  state  declares  that  **  every  man  shall  have  remedy  by  due 
course  of  law  for  injury  done  him  in  person,  property  or  reputation"; 
at  and  long  prior  to  the  formation  and  adoption  of  the  constitution  the 
statute  of  Oregon  gave  any  person  an  action  against  a  county  for  an 


688  Index. 

injury  to  his  rights  arising  from  some  act  or  omission  thereof,  which 
statute  was  continued  in  force  by  section  7  of  article  18  thereof:  Eeid^ 
that  such  remedy  for  snoh  injury  or  its  equivalent  was  secured  to  the  party 
by  the  constitution,  and  therefore  it  is  not  in  the  power  of  the  legisla- 
ture to  deprive  him  of  it.  Sastman  ▼.  Claekamag  Co.,  613. 
7.  RsPBAii  or  Statute. — A  statute  of  Oregon  passed  in  1854,  gave  an  action 
against  a  county  for  an  injury  arising  from  its  act  or  omission,  which  was 
continued  in  force  after  the  adoption  of  the  constitution  by  section  7  of 
article  18  thereof,  and  on  the  adoption  of  the  code  of  dvil  procedure  in 
1862,  the  provision  was  carried  into  seotion  347  thereof;  but  on  Febroaiy 
21,  1887,  the  legislature  amended  said  section  so  as  to  omit  such  pcovu- 
ion,  without  making  any  express  provision  as  to  any  existing  right  at 
action  thereunder:  Hddt  that  in  the  absence  of  any  express  proviaon 
to  that  effect  the  act  of  1887  ought  not  to  be  construed  so  as  to  affect  at 
take  away  any  such  rights,  and  did  not  affect  this  action  then  pending  in 
this  court  for  damages  for  such  an  injury.    lb. 

See  Abmisjlltt. 

NORTHERN  PACIFIC  RAILROAD. 

1.  Pabtiai.  Dkfbnss.— a  partial  defense  to  an  action  or  in  mitigation  of  the 

damages  claimed  therein  ought  to  be  pleaded  in  the  answer  as  a  distinct 
defense;  and  an  allegation  that  the  defendants  out  and  remoTed  eertain 
timber  from  alleged  public  land,  believing  that  it  was  the  land  of  the 
Northern  Pacific,  from  which  they  had  a  license,  is  such  a  defense,  where 
the  damages  claimed  in  the  complaint  are  based,  not  only  on  the  value 
of  the  timber  in  the  standing  tree,  but  also  the  value  bestowed  on  the 
same  in  converting  it  into  lumber  and  putting  it  into  market  V,  8,  v. 
Ordvoay,  275. 

2.  GsAMT  TO  TH«  NoBTHEBH  Paotpic— The  grant  of  certain  odd  sections  of 

the  public  lands  to  the  Northern  Pacific  Railway  Company  by  the  act  of 
July  2,  1864  (13  Stats.  365),  does  not  give  the  corporation  any  such  pie- 
sent  right  to  or  interest  in  any  one  of  such  .sections  as  authorizes  it  to 
waste  the  same,  by  disposing  of  the  timber  thereon  before  it  is  earned 
by  the  construction  of  the  section  ot  the  road  adjacent  and  opposite 
thereto.  The  case  of  the  United  States  v.  Childfrs  (8  Sawy.  171),  dis- 
tinguished from  Buttz  v.  The  Northern  Padfie  SaUvoay  Company  (7  8.  C. 
Rep.  100) ,  and  followed,    lb. 

3.  Eabnkd  Lands.— On  the  construction  and  acceptance  of  any  section  of  the 

road  of  the  Northern  Pacific  Railway  Company,  the  cotenninous  odd 
sections  vest  absolutely  in  the  corporation,  and  thereafter,  the  patent 
therefor  may  be  considered  as  having  issued.    lb. 

ONUS  PROBANDL 
See  MoBTaAGB,  1:  Lease. 

OPIUM. 
See  Customs. 
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PLEA  IN  ABATEMENT. 
See  Obziob  and  Gbzmdial  Law. 

PROMISSORY  NOTES, 
See  NiooTUBLX  Papib. 

PACIFIC  RAILROAD  COMMISSION. 

1.  CoMBTXTDTIOKAIi  LaW— JuiOaiAI*  PoWBBA— PaGOIO  RaILWAT  CoMHSHlOir. 

The  Paoifio  Railway  CommiMion  is  not  a  Jadioial  body,  and  poBaoaaoe 
no  judicial  powers  under  the  act  of  oongrew  of  Maroh  8, 1887,  creating 
it,  and  can  determine  no  rights  of  the  goyemment,  or  of  the  corporations 
whose  afiairs  it  is  appointed  to  inyestigate.    In  rt  Pete,  B.  Oom.,  659. 

2.  Baio — PowxB  07  GoMosBBS— PnoDiroiiON  07  Pbitati  Papbbs. — Congress 

cannot  compel  the  production  of  private  books  and  papers  of  citizens 
for  its  inspection,  except  in  the  course  of  judicial  proceedings,  or  in 
suits  instituted  for  that  purpose,  and  then  only  upon  the  ground  that 
lights  of  others,  or  of  the  public,  which  the  government  is  bound  to 
protect,  in  some  way  depend  for  enforcement  upon  endence  therein 
contained.    lb. 

3.  UmTin  Statm— PowBB  to  Sirs— CouBT8.->The  courts  are  open  to  the 

United  States  as  to  private  parties  to  secure  protection  for  their  legal 
rights  and  interests,  by  regular  proceedings.    lb, 

4.  COBBTlTUTiOKAIi    LaW— POWU   OV  CoNORBB— iNYnrZOATIOM    BT    CoKlCXS- 

8I01I. — Congress  cannot  empower  a  commission  to  investigate  the  private 
afEurs.  books  and  papers  of  the  officers  and  employes  of  corporations 
indebted  to  the  government,  as  to  their  relations  to  oUier  companies  with 
which  Boch  corporations  have  had  dealings,  except  so  far  as  such  officers 
and  employes  are  willing  to  submit  the  same  for  inspection ;  and  the  inves- 
tigation of  the  Pacific  Railway  Conunission  into  the  aiXairs  of  officers  and 
employes  of  the  Pacific  railway  companies,  under  the  act  of  Maroh  3, 
1887,  is  limited  to  that  extent.    16. 

5.  Samb  —  ExPBNDiTOTBiB  OB  Cbmtbal  Paoifio  Railboad  CoicPANT.  —  The 

United  States  have  no  interest  in  expenditures  of  the  Central  Pacific 
Railroad  Company  under  vouchers  which  have  not  been  charged  against 
the  government  in  the  accounts  between  them;  and  the  Pacific  Railway 
Commission,  under  the  act  of  congress  of  Maroh  3,  1887,  has  no  power 
to  investigate  such  expenditures  against  the  will  of  the  company  and  its 
officers.    lb, 

6.  Samb— JunioiAL  Powbbs.— The  judicial  power  of  the  United  States  is 

limited  to  "cases'*  and  "controversies"  enumerated  in  article  III,  sec- 
tion 1,  of  the  constitution,  as  modified  by  the  elevcDth  amendment,  and 
to  petitions  on  habeaa  oorptis,  and  cannot  be  extended  by  congress;  and 
by  saoh  "cases  "  and  "controversieB  "  are  meant  the  claims  of  litigants 
brought  for  determination  by  regular  judicial  proceedings  established 
by  law  or  custom.    lb, 

7.  Samb— Lboiblativb  Powbb— Invbstioations— Covbts.— The  judicial  de- 

partment is  independent  of  the  legislative,  in  the  federal  government, 
and  congress  cannot  make  the  courts  its  instruments  in  conducting  mere 
legislative  investigations,    lb. 
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8.  Suae.— The  power  of  the  United  Btates  courts  to  aathoxize  the  takiiig  of 

depositions  on  letters  rogatory  from  ooorts  of  foreign  jniisdictions  exists 
by  international  oomity;  but  no  comity  of  any  kind  can  be  invoked  by  a 
mere  investigating  committee  appointed  by  congress.    lb. 

9.  Cbntbai.  Pacxtio  Bailboad  Cohpavt  —  Statb  Gobpobatioh — Fkdkbaz. 

CoNTBOL. — ^The  Central  Pacific  Bailroad  Oompany  is  a  state  oorporatioD, 
not  subject  to  federal  control,  any  farther  than  a  natural  person  simi- 
larly situated  would  be.     (Per  Sawyer,  J.)     Ih, 

10.  Same — Lahd  Gbamtb— Bonds  from  Gotebnickmt. — The  Central  PaoHo 
Bailroad  Oompany  is  absolute  owner  of  the  lands  and  bonds  grsnted  to  it 
by  the  government,  having  complied  with  the  act  making  the  grant,  sub- 
ject to  the  lien  of  the  government  to  secure  its  advances,  in  the  same 
way  and  to  the  same  extent  as  a  natural  person  in  like  situation.  (Per 
Sawyer,  J.)    lb, 

11.  Samb—- Bbxiation  to  Unitbd  Statbs— Dsbtob  AMD  CBBDiT0B.~The  rria- 
tion  of  creditor  and  debtor  exists  between  the  United  States  and  the 
Central  Padflc  Bailroad  Company,  under  the  act  granting  aid  to  the 
latter,  with  like  force  and  effect  as  if  both  were  natural  penons,  the 
relation  being  private,  and  having  nothing  to  do  with  the  power  of  the 
government  as  sovereign.     (Per  Sawyer,  J.)    lb. 

12.  Sajib— Invbstigatiom  bt  Uhttbd  States.— The  United  States,  as  creator, 
cannot  institute  a  compulsory  investigation  into  the  private  al&urs  of  the 
Central  Pacific  Bailroad  Company,  or  require  it  to  exhibit  its  books  and 
papers  for  inspection  in  any  other  way,  or  to  any  greater  extent,  than 
would  be  lawful  in  the  case  of  private  creditors  and  debtors.  (Per 
Sawyer,  J.)    lb, 

13.  Sakb — JuDioiAii  Pboobdubb — ^LboisiiAtzvx  Commission.  —  The  United 
States,  as  creditor,  have  the  same  remedy  as  a  private  creditor,  and  no 
other,  to  compel  payment  of  any  moneys  due  them  from  the  Central 
Pacific  Bailroad  Company,  as  their  debtor,  or  to  prevent  the  latter  from 
wasting  its  assets  before  the  debt  matures,  and  that  remedy,  if  any,  must 
be  by  a  regular  judicial  proceeding  in  due  course  of  law,  and  congress  has 
no  power  to  institute  a  roving,  legislative  inquisition  into  the  affiftixa  of 
the  company  to  ascertain  what  it  has  done  or  is  doing  with  its  money. 
(Per  Sawyer,  J.)    lb, 

PASSES. 
See  Intbbstatb  Commsbcb. 

PATENTS  AND  PATENT  BIGHTS. 

1.  The  Sghillingbb  Patent  tob  Impbovbmbnt  in  Congbetb  Pavbmknt.— 
The  Schillinger  patent  for  an  improvement  in  concrete  pavements  is  con- 
fined to  a  pavement  laid  in  detached  blocks,  formed  on  the  ground,  with 
a  water  tight  joint  between,  then  produced  by  the  interposition  of  a  strip 
of  tar-paper  or  other  suitable  material,  between  said  blocks;  and  a  con- 
crete pavement  laid  between  scantling,  in  sections  six  feet  by  twelve, 
more  or  less,  with  a  vacant  space  between  each,  of  three  feet  by  twelve, 
in  which  the  pavement  is  laid  as  soon  as  the  adjoining  sections  are 
sufficiently  set  to  work  over,  while  each  section,  as  soon  as  laid,  is  mariced 
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off  or  out,  with  a  marker  or  trowel,  into  blocks  three  feet  square,  or  other 
oonTenient  size,  is  not  an  infringement  of  snoh  patent.  SchiiUinger  y. 
MiddleUm,  529. 

PEEJUBY  AND  SUBOENATION  OP  PEBJUEY. 

See  Gbimss  and  Gbiminal  Law. 

PILOTS  AND  PILOTAGE. 

1.  Ptlotaob  oh  ths  Goldmbia  Bim.  —  The  power  to  regulate  pilots  and 

pilotage  on  the  Oolnmbia  riyer  is  permitted  to  Oregon  until  oongress 
exerciBes  the  same,  and  is  directly  conferred  by  congress  on  the  legisla- 
ture of  Washington;  therefore  the  state  and  territory  have  equal  power 
oyer  the  subject,  and  may  appoint  pilots  for  the  riyer,  and  prescribe  their 
duties  and  compensation,  as  to  any  and  all  yessels  bound  in  or  out  of  the 
same,  without  reference  to  the  fact  of  whether  the  business  or  commerce 
in  which  they  are  engaged  pertains  to  Oregon  or  Washington;  and  neither 
can  require  that  the  legislation  of  the  other  shall  conform  to  its  own  in 
any  respect.     The  Alcalde,  268. 

2.  QuALiTiOATxoN  AND  AuTHOBiTT  ov  PiLOTB.— The  Warrant  of  a  Washington 

pilot,  granted  to  him  by  the  commissioners  of  pilots,  is  sufficient  author- 
ity for  his  tender  of  seryice  to  any  yessel  bound  in  or  out  of  the  Colum- 
bia riyer;  and  in  a  suit  to  recoyer  half  pilotage  on  such  offer,  and  a 
refusal  thereof,  it  cannot  be  shown,  as  a  defense  thereto,  that  the  pilot 
does  not  keep  a  sufficient  boat  on  the  bar  to  cruise  for  yessels,  or  to 
supply  yessels  in  distress  with  proyisions  and  water;  and  any  failure  or 
dereliction  in  this  respect  can  only  be  inquired  of  before  the  commis- 
sioners, who  may,  in  a  proper  case,  depriye  the  pilot  of  his  warrant.    16. 

3.  PiLOTB— HAiiV  PiLOTAaB—DisoBiKiNATioN—STATDTBs.— Section  2466,  po- 

litical code  of  California,  proriding  rates  for  pilotage  and  half  pilotage  to 
be  charged  yessels  entering  the  port  of  San  Francisco,  is  not  so  affected 
by  the  joint  operation  of  section  2468,  political  code  of  California,  ex- 
empting yessels  sailing  between  San  Francisco  and  ports  in  Oregon, 
Washington  and  Alaska,  from  half  pilotage,  and  the  reyised  statutes 
of  the  United  States,  section  4237,  forbidding  discrimination  in  rates 
for  pilotage  and  half  pilotage,  as  to  exempt  yessels  sailing  from  a 
foreign  port  to  San  Francisco  from  liability  for  half  pilotage;  but  sec- 
tion 2466  wiU  preyail,  and  section  2468  fail,  so  far  as  its  proyisions  come 
within  the  United  States  statutes  forbidding  discrimination  in  pilotage 
rates.     The  Alameda  y.  Neal»  497. 

PBINOIPAL  AND  AGENT. 

1.  Nonci  OF  Dkfiot  in  Hiqhwats. — A  superrisor  of  roads  is  the  agent  of 
the  county  within  his  district,  and  notice  to  him  of  a  defect  in  a  high- 
way therein  is  notice  to  the  county;  and  what  he  may  know  of  such 
defect  in  the  diligent  discharge  of  the  duties  of  his  office  he  has  notice 
of  and  the  county  also.    Eastman  y.  Clackamas  Oo^  613. 
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PUBLIO  LAin)& 

1.  Apfropkllted   PuBLto  liAiTDB. — ^By  act  of  oongresB,  approTed  Jnne  1&, 

1880,  there  was  granted  to  the  state  of  Kerada  two  millioiiB  of  aerea  of 
land,  in  lien  of  the  sixteenth  and  tfairty-sizth  sections  of  land  thecetofore 
granted  to  the  state  for  school  porposes,  the  same  to  be  selected  from 
"any  unappropriated  non-mineral  land  in  said  state/' in  the  manner 
provided  in  said  act:  EMf  that  lands  of  which  parties  had  been  in  the 
peaceable  possession  for  several  years,  and  on  which  they  had  erected 
oostly  and  yahiable  improTements,  prior  to  the  passsge  of  said  aal»  and 
prior  to  any  selection  thereof  by  the  state,  were  not  "  mu^ypropsiated 
*  *  *  pablio  lands  "wtthin  the  meaning  of  said  act.  U,8,r.WU^ 
Zioms,  188. 

2.  Lahsb  Sub  Jusxcb.— While  a  contest  is  pending,  and  nndeeided,  in  the 

general  land  office,  as  to  the  right  of  the  state  to  select  certain  lands  and 
have  the  same  listed  to  it,  such  lands  are  sub  judiee,  and  are  not  within 
the  terms  of  said  act.    lb. 

3.  Fraud  ih  OBTAnnivo  Titls.— Where  title  to  gOTemment  land  has  been 

obtained  by  fraud  perpetrated  upon  the  officers  of  the  general  land  office, 
by  means  of  which  such  title  was  obtained,  the  United  States  can  main- 
tain a  suit  to  vacate  and  set  aside  sudi  tnmsfer  of  title.    Ih, 

4.  FUBIilO  LaIIDS  —  AOQUIBITION  BT  PATBRT  —  BoNA  FxDB  PUBCRASXm.  —  A 

purchaser  in  good  faith  for  a  valuable  consideration  from  a  patentee  of 
United  States  lands,  without  notice  of  adyerse  claims,  is  entitled  to  rely 
on  the  record;  and  the  patent,  if  valid  on  its  face,  will  not  be  vacated,  as 
to  him,  for  matters  dehors  the  record.     U,  8,  v.  Minor,  164. 

5.  VlNDOB  AND  YeMDXB— BOKA  FiDE  PUBOHASKBS— NonOS  BT  PoaBBBBIOH.— 

A  pre-emption  claimant  to  an  eighty-acre  tract,  which  he  has  induded  in 
his  filing,  but  which  he  has  never  lived  on,  inclosed  or  cultivated, 
and  which  is  covered  with  a  forest,  though  he  has  lived  on,  inclosed, 
and  cultivated  another  portion  of  the  lands  he  has  filed  on,  over  a 
quarter  of  a  mile  away  from  the  land  in  question,  has  not  had  such 
possession  as  constitutes  constructive  notice  to  a  6(ma.^  purchaser.  Ih. 

6.  Pabtial  Detbnbb.— a  partial  defense  to  an  action  or  in  mitigation  of  the 

damages  claimed  therein  ought  to  be  pleaded  in  the  answer  as  a  Hjgrii^fit 
defense;  and  an  allegation  that  the  defendants  out  and  removed  certain 
timber  from  alleged  public  land,  believing  that  it  was  the  land  of  the 
Northern  Pacific,  from  which  they  had  a  Uoense,  is  such  a  defense,  where 
the  damages  claimed  in  the  complaint  are  baaed,  not  only  on  the  value 
of  the  timber  in  the  standing  tree,  but  also  the  value  bestowed  on  the 
same  in  converting  it  into  lumber  and  putting  it  into  market  27*.  8.  v. 
Ordway,  275. 

7.  Gbant  to  thb  Nobthxbh  PAcmc—The  grant  of  certain  odd  sections  of 

the  public  lands  to  the  Northern  Pacific  Bailway  Cbmpany  by  the  act  of 
July  2, 1864  (13  Stats.  365),  does  not  give  the  corporation  any  such  pie- 
sent  right  to  or  interest  in  any  one  of  such  sections  as  authorizes  it  to 
waste  the  same,  by  disposing  of  the  timber  thereon  before  it  is  earned 
by  the  construction  of  the  section  of  the  road  adjacent  and  opposite 
thereto.  The  case  of  the  United  8taiea  v.  Childera  (8  Sawy.  171),  dis- 
tinguished from  BuUm  v.  Th€  Norihem  Padfle  RaUvoay  Company  (7  S.  C. 
Bep.  100) ,  and  foUowed.    lb. 


Indxx.  .  098 

8.  EiXHU)  Lahsb.— On  the  oonstnietion  and  aooeptanoe  of  any  Beotion  of  the 

road  of  ihe  Northern  Paoifio  Bailway  Oompany,  the  ootenainoae  odd 
Beotions  Test  abeolntely  in  the  corporation,  and  thereafter,  the  patent 
therefor  may  be  oonaidered  as  haTing  iseaed.    lb. 

9.  HoiownAD— OnTEiNG  Tdcbbb  Thibbok.— a  settler  on  the  public  lands 

under  the  homestead  act,  pending  his  residence  thereon,  and  prior  to 
the  issne  of  a  final  certiiieate,  is  like  a  person  in  possession  nnder  an 
anoompleted  oontraet  of  purchase,  and  he  is  not  anthoriEsd  to  oat  or 
remove  timber  therefrom  except  for  the  purpose  of  preparing  the  land  in 
the  ordinary  way  for  tillage,  bnt  if  he  does  ont  or  remove  timber  therefrom 
for  export  and  sale  merely,  and  afterwards  obtains  a  certiflcate  from  the 
register  and  receiver  of  his  compliance  with  the  law,  as  such  settler,  the 
United  States  cannot  thereafter  maintain  an  action  against  him  for  dam- 
ages for  catting  sach  timber,  nor  against  any  one  to  whom  he  may  have 
diqMsed  of  the  same  for  the  conrersion  thereof.     U,  8,  tI  Bailf  6U. 

10.  Public  Lahsb— Baxuioad  GBAins — BocmnsN  PAomo  £aiuk>ad  Com- 
PANT.— The  land  grant  to  the  Bonthem  Pacific  Bailroad  Company  M 
Califomiay  nader  the  act  of  congress  of  Haxoh  8, 1871,  incorporating  the 
Texas  Padile  Bailroad  Company,  is  yalid;  and  a  road  having  been  com- 
pleted fh>m  Tehachapi  pass,  along  the  line  provided  for,  to  the  Colorado 
river,  as  required  by  the  act,  the  title  to  the  lands  granted  has  folly 
vested  in  the  Soathem  Padfio  Bailroad  Company  of  California.  8,  P. 
R.  R.  Co.  V.  PooU,  638. 

11.  Saxx.— The  twenty-third  section  of  said  act  (18  Btats.  579)  grants  to  the 
Soathem  Padflc  Bailroad  Company  of  CaUfomia  "the  same  rights, 
grants  and  privileges  as  were  granted  to  the  same  company  by  the  act  of 
July  27, 1886, incorporating  the  Atlantic  and  Pacific  Bailroad  Company." 
And  those  "rights,  grants  and  privileges"  were  the  same,  along  its 
authorized  line,  as  were  granted  to  the  Atlantic  and  Paoiflc  Bailroad 
Company.    (14  Stats.  299,  sec.  18.)    lb. 

12.  Sakb — ^AMxxDzxa  ABTxoi.aB  or  Ixoobpobatiov. — ^The  original  articles  of 
association  of  the  Soathem  Paciiic  Bailroad  Company  of  California  did 
not  specify,  as  one  of  the  objects  of  the  incorporation,  the  constroction 
of  a  line  of  railroad  from  Tehachapi  pass  to  the  Colorado  river,  in  the 
southeastem  part  of  the  state;  but,  at  the  time  of  the  passage  of  the  act 
of  congress  of  1871,  incorporating  the  Texas  Pacific  Bailroad  Company, 
there  was  in  force  the  act  of  the  legislature  of  California  of  March  1, 
1870.  authorizing  any  corporation,  then  ensting,  or  thereafter  to  be 
formed,  to  amend  its  articles  of  association,  by  making  and  filing 
amended  articles  in  the  same  office  where  the  originals  were  filed;  also, 
a  statute  authorizing  railroad  corporations  to  consolidate  with  each 
other.  And  the  articles  of  association  of  said  company  were  amended 
immediately  after  the  passage  of  the  Texas  Pacific  act,  so  as  to  embrace 
the  road  therein  provided  for  in  the  objects  of  the  corporation,  and  the 
company  consolidated  with  other  companies  in  pursuance  of  the  statute. 
The  road,  constmcted  as  provided  for  in  the  Texas  Pacific  act,  was 
thereafter  completed  in  accordance  with  the  provisionB  of  the  act.  EM, 
that  the  proceedings  were  valid,  and  the  road  afterwards  built  was  con- 
structed in  pursuance  both  of  the  laws  of  California  and  of  the  acts  of 
congress,  and  that  the  title  to  the  lands  granted  vested  in  the  Southem 
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Paeiflo  Baibroad  Company  of  Oalifornia,  aa  it  eiiated  after  the  amend- 
ment of  ita  artidea  of  aaaooiation,  and  its  consolidation  with  other  roada. 
16. 

13.  Sams— EvFiGT  of  Fujng  Map  or  Gbnxbaii  Logatioh. — ^The  filing  of  the 
map  of  general  location  of  the  line  of  the  road,  by  the  Sonthem  Paetfte 
Railroad  of  California,  in  pnrsnanoe  of  the  act  of  congress,  inured  to  the 
benefit  of  the  Southern  Pacific  Kailroad  Company  of  California,  as  it 
existed  after  ita  consolidation,  and  the  amendment  of  its  artidea  of  asso- 
ciation, as  the  successor  in  interest  of  the  corporation,  as  it  existed  at 
the  time  of  the  passage  of  the  act  of  congress,  and  of  the  filing  of  said 
map,  eren  if  the  two  corporations  cannot  be  considered  as,  technieally, 
the  same  corporation.    Ih, 

14.  Act  GBAXTiNa  Bight  of  Wat  to  Bailwat  Compahiks — Constbuoizoh  of. 
The  act  of  March  3,  1876  (18  Stats.,  482),  grants  the  right  of  way  to  cer- 
tain railway  companies  oyer  the  public  lands,  and  authorizes  any  of  such 
companies  **  to  take  "  the  material  necessary  for  the  construction  of  its 
road  from  the  public  lands  '*a4jacent"  to  the  line  thereof.  HM  (1)  That 
the  act  is  a  license  to  the  company  '*  to  take  "  the  material  neoeasazy  for 
the  construction  of  its  road  without  application  to  or  consent  of  any 
officer  of  the  land  department;  and  that  auoh  department  has  no  author- 
ity to  make  any  regulations  on  the  subject  of  such  license;  (2)  If  Uie 
company  takes  such  material  from  the  public  lands  not  adjacent  to  the 
line  of  its  road  or  takes  more  than  is  permitted  by  the  statute,  it  is 
liable  to  the  United  States  as  a  wrong-doer;  (3)  Any  person  who  has  a 
contract  with  the  company  to  build  its  road  or  any  part  thereof  or  to 
furnish  material  therefor,  is,  without  any  special  agreement  to  that  effect, 
so  far  authorized  to  take  the  necessary  material  from  the  public  land  the 
same  as  said  company  might  do;  (4)  If  a  person  not  in  the  employment 
of  the  company  and  haying  no  contract  therewith,  cuts  timber  of  the 
lands  adjacent  to  the  line  of  its  road,  and  the  company  acquires  the  same 
for  the  purpose  of  constructing  its  road  and  so  uses  it,  neither  such  per- 
son or  company  is  liable  thereforas  a  wrong-doer:  (5)  The  license  to  take 
material  for  the  construction  of  the  road  includes  the  right  to  take  ma- 
terial for  the  construction  of  station  buildings,  depots,  machine  shops,  side- 
tracks turn-outs,  and  water  stations  and  the  like;  (6)  Land  is  "  adjacent" 
to  the  line  of  the  road  within  the  purpose  and  intent  of  the  act,  when  by 
reason  of  its  proximity  thereto,  it  is  directly  and  materially  benefited  by 
the  construction  thereof.     U,  8.  y.  Chaplin,  604. 

15.  PuBuo  Lands— IssuANOB  of  Patkmt— Ckbtoigatss  of  Puboeasb.— Plain- 
tiff, in  ejectment,  relied  upon  a  certificate  of  purchase  for  the  land  in 
controyersy,  regularly  issued  by  the  state  of  California.  Defendant  relied 
upon  a  patent  from  the  same  source,  also  in  due  form:  Held,  that  under 
the  political  code  of  Califomia,  section  3556,  before  due  foreclosure,  the 
land  office  could  not  issue  a  patent  for  land  for  which  a  certificate  had 
been  regularly  issued.    Smith  y.  MUehell,  651. 

See  CoNSPiBACY. 


,  PuBLZo  Lands — Bailboad  Obantb — Southsbn  pACino  Bailboad  Com- 
PANT. — ^The  land  grant  to  the  Southern  Paoiflo  Baihroad  Company  of 
California,  nnder  the  act  of  congress  of  March  3,  1871,  incorporating  the 
Texas  Pacific  Bailroad  Company,  is  valid;  and  a  road  having  been  com- 
pleted ftrom  Tehachapi  pass,  along  the  line  provided  for,  to  the  Colorado 
river,  as  required  by  the  act,  the  title  to  the  lands  granted  has  folly 
vested  in  the  Bonthem  Pacific  Bailroad  Company  of  California.  8.  P. 
B.Co.r.  Poole,  538. 

Samk. — The  twenty-third  section  of  said  act  (18  Stats.  579)  grants  to  the 
Southern  Pacific  Bailroad  Company  of  California  "the  same  rights, 
grants  and  privileges  as  were  granted  to  the  same  company  by  the  act  of 
July  27, 1866,  incorporating  the  Atlantic  and  Pacific  Bailroad  Company," 
And  those  **  rights,  grants  and  privileges  *'  were  the  same,  along  its 
authorized  line,  as  were  granted  to  the  Atlantic  and  Pacific  Bailroad 
Company.    (14  Stats.  299,  sec.  18.)    lb. 

Sams— Ahindiko  Abticlbs  of  Inoobporation.— The  original  artides  of 
association  of  the  Southern  Pacific  Bailroad  Company  of  Califomia  did 
not  specify,  as  one  of  the  objects  of  the  incorporation,  the  construction 
of  a  line  of  railroad  from  Tehachapi  pass  to  the  Colorado  river,  in  the 
southeastern  part  of  the  state;  but,  at  the  time  of  the  passage  of  the  act 
of  congress  of  1871,  incorporating  the  Texas  Pacific  Bailroad  Company, 
there  was  in  force  the  act  of  the  legislature  of  Califomia  of  March  1, 
1870,  authorizing  any  corporation,  then  existing,  or  thereafter  to  be 
formed,  to  amend  its  articles  of  association,  by  making  and  filing 
amended  articles  in  the  same  ofiElce  where  the  originals  were  filed;  also, 
a  statute  authorizing  railroad  corporations  to  consolidate  with  each 
other.  And  the  articles  of  association  of  said  company  were  amended 
immediately  after  the  passage  of  the  Texas  Pacific  act,  so  as  to  embrace 
the  road  therein  provided  for  in  the  objects  of  the  corporation,  and  the 
company  consolidated  with  other  companies  in  pursuance  of  the  statute. 
The  road,  constructed  as  provided  for  in  the  Texas  Pacific  act,  was 
thereafter  completed  in  accordance  with  the  provisions  of  the  act  JSeld, 
that  the  proceedings  were  valid,  and  the  road  afterwards  built  was  con- 
structed  in  pursuance  both  of  the  laws  of  Califomia  and  of  the  acts  of 
congress,  and  that  the  title  to  the  lands  granted  vested  in  the  Southem 
Pacific  Bailroad  Company  of  California,  as  it  existed  after  the  amend- 
ment of  its  articles  of  association,  and  its  consolidation  with  other 
roads.    lb. 

Samb— Effect  of  FiLiMa  Map  of  Gbnbbal  Location. — The  filing  of  the 
map  of  general  location  of  the  line  of  the  road,  by  the  Southem  Pacific 
Bailroad  of  Califomia,  in  pursuance  of  the  act  of  congress,  inured  to  the 
benefit  of  the  Southem  Pacific  Bailroad  Company  of  Califomia,  as  it 
existed  after  its  consolidation,  and  the  amendmeot  of  its  articles  of  asso- 
ciation, as  the  successor  in  interest  of  the  corporation,  as  it  existed  at 
the  time  of  the  passage  of  the  act  of  congress,  and  of  the  filing  of  said 
map,  even  if  the  two  corporations  cannot  be  considered  as,  technically, 
the  same  corporation.    lb. 
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6.  AoT  Obaxtino  Bxght  ov  Wat  to  Railway  CouPAXiMB—OomTMUimam  or. 
Theaotof  Uuoh  3,  1875  (18  Stats.  482),  grants  the  right  oC  iray  to  miw 
tain  railway  oompaniM  oTer  the  pablic  lands,  and  anthozizes  a^y  of  ancfa 
oompanies  <*  to  take  "  the  material  neoesaaxy  for  the  oonatm^tioii  of  its 
road  from  the  pabtic  lands  "  adjaoent  *'  to  the  line  thereof:  SOd  (1)  Tliat 
the  aot  is  a  Uoense  to  tiie  company  **  to  take  "  the  material  neeeaaary  for 
the  constraotion  of  its  road  wiUiont  implication  to  or  consent  of  any 
officer  of  the  land  department;  and  that  snch  department  has  no  anthor- 
ity  to  make  any  regulations  on  the  sabjeot  of  such  lieoense;  (2)  If  the 
company  take  snch  material  from  the  public  lands  not  adjacent  to  the 
line  of  the  road  or  takes  more  than  is  permitted  by  the  statate,  it  is 
liable  to  the  United  States  as  a  wrong-doer;  (3)  Any  person  who  has  a 
contract  with  the  company  to  build  its  road,  or  any  part  thereof,  or  to 
ftoiish  material  therefor,  is,  without  any  special  agreement  to  that  effect^ 
so  far  authorised  to  take  the  necessary  material  from  the  public  land  the 
same  as  said  company  might  do;  (4)  If  a  person  not  in  the  employment 
of  the  company,  and  having  no  contract  therewith,  cuts  timber  of  the 
lands  adjacent  to  the  line  of  its  road,  and  the  company  acquires  the  aams 
for  the  purpose  of  constructing  Its  road  and  so  uses  it,  neither  sueh  per- 
son or  company  is  liable  therefor  as  a  wrong-doer;  (6)  The  Hoense  to 
take  material  for  the  construction  of  the  road  indudee  the  right  to  take 
material  for  the  construction  of  station  buildings,  depots,  machine  shops, 
side-tracks,  turn-outs  and  water-stations  and  tibe  like;  (6)  Land  is  *< ad- 
jacent" to  the  line  of  the  road  within  the  purpose  and  intent  of  the  act, 
when  by  reason  of  its  proximity  thereto,  it  is  directly  and  materially 
benefited  by  the  construction  thereof.     U.  S.  t.  ChaplUit  604. 

BEOEIYEBS. 

1.  Sals  ov  Psopkbty  in  Possession  of  a  Bbobitbb. — ^When  a  receiTsr  is  in 

possession  of  property  pending  a  suit  inyoMng  the  right  to  its  poosession 
merely,  as  in  a  suit  to  redeem  from  a  mortgage,  the  oourt  is  of  opinion 
that  a  mere  sale  of  such  property  on  the  process  of  another  court  is  not 
an  interference  with  such  possession,  but  in  deference  to  the  dicta  of  Iffr. 
Justice  Kelson,  in  Wiswall  t.  Sampnon,  14  How.  52,  to  the  contrary,  it 
declines  to  direct  such  sale.    Siekax  t.  SoOaday,  90i. 

2.  FniAL  Deobss  of  Supbsmi  Ck>UBT,  as  to  Tims  of  Bsnsiipnoiv  gamhot  bs 

Enlabocd  bt  CzBcniT  CouBT. — A  decree  of  the  supreme  court  of  the  state 
in  HoOaday  y.  HoUaday  allowed  the  plaintiff  to  redeem  the  property 
therein  mentioned  from  certain  conyeyanoes  to  the  defendant,  on  the 
payment  of  a  certain  sum  of  money  within  ninety  days  therefrom;  the 
drouit  court  to  which  the  mandate  was  sent,  on  the  application  and 
consent  of  the  parties,  made  an  order  enlarging  the  time  for  redemption 
to  three  years,  and  pladng  the  property  in  the  hands  of  two  persons  as 
receiyers  during  that  time.  Held,  that  these  penons  were  not  reoeiyers, 
but  only  agents  of  the  parties,  and  that  their  appointment  would  not 
preyent  this  court  from  directing  the  sale  of  a  certain  portion  of  ssid 
property  on  which  the  plaintiff  herein  has  a  lien  by  yirtue  of  the  decree 
heretofore  giyen  in  this  case.  lb. 
8.  LiBV  of  Gabbibb  on  Baooaob. — The  fare  paid  by  a  passenger  to  a  carrier 
includes  the  transportation  of  his  baggage;  and  the  carrier  has  a  lien 
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UMnon  for  the  fftre,  and  may  dtMta  the  aaiae  ontfl  paymant  thereof. 
AobifliT.  AdUw.  962. 
4.  Oin  nr  JinMnmT.*-B.  pvrohaaed  an  vnoondifelonal  tiokei  for  a  passage 
on  the  Oregon  and  OaUfomia  railway  from  Porttand  to  Aahland,  and 
alter  bla  tiaket  had  been  taken  up  by  the  oondnetor,  stopped  orer  at 
Grant's  paas  withont  his  oonsent,  leading  his  baggage,  oonsjating  of  a 
large  TaHse,  to  be  eanried  on  to  Ashland,  where  it  was  taken  ehaige  of 
by  the  employees  of  the  road;  on  the  neit  day  B.  got  on  the  train  to  Ash- 
land, but  refosed  to  pay  the  fare  thereto— one  doUar  and  serenty-nine 
oents—when  the  oondnotor  allowed  him  to  remain  on  the  tnin,  but 
refosed  to  deliTer  him  his  Talise  at  Ashland  nntil  he  paid  the  additional 
fine:  BUd,  that  the  journey  from  Portland  to  Ashland  was  performed 
nnder  one  oontraot  modified  by  the  action  of  B.  in  stopping  oyer,  whereby 
he  inomred  an  additional  oharge  for  his  transportation,  for  wbiob  the  car- 
rier had  a  Hen  on  the  baggage  so  long  as  it  remained  in  his  possession,  lb, 

BEHEABING. 

1.  Sqiin*i'--JuBisiixaxioM---lMooinisxnT  AonoH  ov  CoMPXiAiMAirL— When  a 
par^  files  a  bill  in  eqnity  which  the  defendant  resistB  by  demurrer,  and 
at  all  stages  of  the  prooeeding  till  and  at  the  final  heating,  on  the  ground 
that  the  case  is  not  one  for  oogniamoe  by  a  court  of  equity*  for  the  reason, 
that  the  complainant  has  a  complete  remedy  at  law;  and  the  bill  has  been 
sustained  by  the  court,  and  a  decree  entered  for  defendant  on  the  merits, 
the  oourt  will  not  grant  a  rehearing  on  application  of  the  complainant 
upon  the  ground  that  ^e  complainant  has  an  ample  remedy  at  law,  at  least, 
where  there  is  the  least  ground  for  doubt  as  to  the  suffideiMy  of  such 
remedy.    8,  D.  Co.  t.  SUva,  526. 

BEUOTAL  OF  GAUBES. 

1.  Tdoi  09  BncoTix*. — ^A  case  cannot  be  removed  from  a  state  to  a  national 

courts  under  the  act  of  1876,  after  the  term  at  which  it  could  haye  been 
first  tried;  and  it  is  the  dvdj  of  the  court  to  take  the  objection»  if  counsel 
do  not.    JZeeney  T.  Jfeterif,  39. 

2.  BncoTAL  or  Oaubbb— Pbvudicb  axb  Logazi  Ihtlvbvos— AmnATiT.— 

Under  the  third  clause  of  section  639,  rerised  statutes  United  States, 
the  afi&dayit  as  to  prejudice  and  local  infiuenoe,  in  the  case  of  a  petition 
for  remoral  by  a  natural  person,  must  be  made  by  the  party  in  person. 
A  remoTal  cannot  be  had  upon  an  affidaTit  made  by  his  attorney,  agent, 
or  any  other  person  on  his  behalf.    Duff  r.  D^ff,  502. 

8.  8aks— Motion  to  BniAND-— Wnv  ICadb.— The  want  of  an  afikdavit 
authorizing  a  removal  appearing  on  the  face  of  the  record,  the  mere  filing 
of  a  petition  and  afildavit  of  some  person,  other  than  the  party,  does  not 
work  a  removal  under  the  statute ;  and,  the  record  having  been  filed  in 
the  circuit  oourt  in  such  case,  the  motion  to  remand  may  be  made  after 
issue  taken  on  the  allegations  of  the  petition  for  removal.    Ih. 

4.  kmjOAXion  to  Bshahd  Gaxjsb.  —  The  plaintiff  being  the  owner  and 
assignee  of  a  non-negotiable  contract,  namely,  two  judgments  for  money, 
brought  suit  in  the  state  oourt  to  set  aside  certain  alleged  fraudulent 
conveyances  by  the  judgment  debtor,  and  to  subject  the  lands  described 


tnemn  lo  cne  aatiBxaoaon  oi  saia  jnogmdntB,  ana  men  oaosea  we  aiiit  to 
be  remoT«d  to  this  oonrt,  BtaUng  in  his  petition  therefor,  that  the  plaintiff 
is  a  citisen  of  Illinois,  and  the  defendants  dtisens  of  Oregon,  and  thai  an 
aooovnt  of  prejndioe  and  local  inflnenoe,  he  conld  not  obtain  jnstiee  in 
the  state  oonxt,  in  support  of  whidh  latter  statement  he  filed  an  affida^it^ 
as  required  by  sabdiTision  3  of  section  639  of  the  rerised  statntea.  On 
April  29th,  and  after  the  case  had  been  pat  at  issne  by  a  replication  to  the 
defendant's  answer,  and  the  same  had  been  referred  to  the  master  to  take 
the  testimony,  and  find  the  facts  and  conclusions  of  law  arising  thereon, 
and  after  the  testimony  was  dosed,  and  the  case  was  awaiting  the  oon- 
Tenienee  of  the  master  for  iinal  argument  before  him,  the  defendants 
applied  to  this  ooort,  under  section  2  of  the  act  of  1887  (24  Stats.  553), 
to  examine  into  the  tmth  of  said  affidayit,  alleging  that  the  same  is 
ontnie,  on  which  iatpie  affidayits  were  filed  by  the  partiee.  Edd:  (1) 
That  the  proceeding  authorized  by  the  act  of  1887,  whereby  this  court  is 
called  upon  to  pass  on  the  fitness  of  a  state  judge  to  try  a  particular 
case,  is  indelicate  and  inexpedient;  (2)  the  application  is  too  late,  not 
having  been  made  before  tlie  trial  or  hearing  commenced  before  the 
master;  and  (3)  the  cause  was  removable  on  the  ground  of  the  diveiae 
dtisenship  of  the  parties,  irrespectiTe  of  the  question  of  prejudice  and 
local  infiuence.  and  therefore  the  application  to  remand  is  denied, 
without  passing  on  the  same.    Ifwk  t.  Fbeier,  424. 

SEAMEN. 

1.  Sbamxm — Dbxbtioii — GoAsmfa  Vesbklb — GoNSTBUonoH  of  Statdtib. — 

The  act  of  congress  of  June  9, 1874,  provides  ^'thai  nom  of  the  provisions 
of  the  act  entitled  'An  act  to  authorize  the  appointment  of  shipping 
commisdoners,'  etc.,  approved  June  17,  1872,  shall  apply  to  sail  or 
steam  vessels  engaged  in  the  <  coastwise  trade,'  except  the  coastwise  trade 
between  the  Atlantic  and  Pacific  coasts,"  etc.  EM,  that  the  effect  of 
the  act  was  to  repeal,  with  the  exceptions  indicated,  not  only  such  pro- 
vidone  of  the  act  of  1872  as  applied  distinctivdy  to  vessels  eo  nomine^  but 
also  the  other  providons  relating  to  master  and  owners,  and  their  duties, 
and  to  seamen  and  apprentices,  and  thdr  disdpline;  and  that  seamen 
deserting  from  a  coasting  vessel  plying  between  different  California  ports 
were  not  liable  to  information  therefor.     U,  8.  v.  BudeUy,  508. 

2.  STiTum— BsPKAii— BxnsioN— Shippiho  Coxmibsionkbs.— Under  the  act 

2,  congress  of  June  22  .1874,  providing  that  the  revised  statutes  should 
take  effect  as  of  December  1,  1873;  and  revised  statutes,  5601,  dedazing 
that  acts  passed  since  the  date  should,  '*  so  far  as  they  vary  from  or  con- 
flict with  any  providon  contained  in  said  revidon,  have  ^ect  as  subse- 
quent statutes,  and  as  repealing  any  portion  of  the  revidon  inconsistent 
therewith" — so  much  of  the  act  of  June  7,  1872,  entitled  "An  act  to 
authorize  the  appointment  of  shipping  commisdoners,"  as  is  re-enacted 
in  title  LUI,  revised  statutes,  is  repealed  by  the  act  of  June  9, 1874.    lb, 

SEAMEN'S  WAGES. 
See  ADiasALTT. 


See  HuBBAMD  A2a>  Wife. 
SET-OFF. 

1.  GBOfls  JcTDOMDns — ^Whkn  mat  bs  Set-off.— By  the  practice  at  common 

law,  a  ooart  might  set-off  cross  judgments  in  the  same  or  different  actions 
in  the  same  or  different  courts,  between  substantially  the  same  parties  on 
the  application  of  either,  to  enter  satisfaction  in  both  cases  for  the 
amount  of  the  smaller  debt.     U,  8.  y.  Oriswold,  398. 

2.  AuTHOBirY  TO  Set-off  Gboss  Debiands  between  the  United  States  and 

Othsbs.  —  The  authority  to  setUe  claims  due  to  and  from  the  United 
States,  by  setting  one  off  against  the  other,  as  provided  in  the  act  of 
March 3,  1875  (18  Stats., 481),  is  thereby  conferred  exclusively  on  the 
secretary  of  the  treasury,  and  this  court  is  not  authorized  to  set-off  a 
claim  allowed  in  the  treasury  department  to  the  defendant  in  this  action 
against  the  judgment  herein.    lb. 

SHERIFF  AND  DEPUTY. 
See  Taxes  and  Tax  Deed. 

SHIPPING  GOMMISSIONEB. 
See  Seamen. 

STATUTES  CONSTRUED. 

R  8.,  sees.  823,  824.    Costs 92 

B.  S.,  sec.  6440.    Conspiracy 643 

R.  S.,  sees.  3491,  3469.    Compromise 352 

R.  S.,  sec  5457.    Counterfeiting 414 

R.S.,  sec.  5601.    U.  S.  v.  Buckley 509 

R.  S.,  sec.  5438.    Conspiracy 643 

SUITS  AND  SURETIES. 

See  Contbaoib;  Estoppel. 

SWAMP  LAND. 

1.  Cebtification  bt  the  Sbobetabt  of  the  Intebiob  of  Lands  to  the  State, 
Undbb  Swamp  and  Wagon  Road  GBANT8.--0n  March  12,  1860  (12  Stat  3), 
congress  granted  the  lands  that  were  "wet  and  unfit  for  cultivation" 
within  the  limits  of  Oregon  to  the  state,  to  be  selected  by  the  state  from 
the  lands  thereafter  surveyed  "  within  two  years  from  the  adjournment 
of  the  legislature  at  the  next  session  after  notice  by  the  secretary  of  the 
interior  to  the  governor  of  the  state  that  the  surveys  have  been  completed 
and  confirmed,"  and  then  certified  by  the  secretary  of  the  interior,  if 
found  to  come  within  the  operation  of  the  act,  and  patented  to  the 
state,  on  which  the  fee  shall  vest  in  the  state .  On  July  2, 1864,  congress 
granted  to  the  state,  to  aid  in  the  construction  of  a  military  wagon  road 
from  Eugene  to  the  eastern  boundary  of  the  state  the  *'  alternate  sec- 
tions of  the  public  lands,  designated  by  odd  numbers,  for  three  sections 
in  width  on  each  side  of  said  road,"  as  the  same  may  be  located.    On 
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Oetober  84, 1864,  the  legialature  of  the  etate  tnmafemd  this  grant  to  the 
Oregon  OentnJ  liilitazy  Boad  company,  who  in  due  time  consfaracted  the 
road.  On  December  27,  1886,  the  surrey  of  eeotion  twenty-one,  m 
township  thirty-siz,  of  range  fourteen  east,  of  the  WaOamet  meridian,  was 
duly  confirmed,  of  which  fact  the  governor  of  the  state  had  due  notice 
before  the  session  of  the  legislature  held  in  1868.  On  April  18.  1871. 
the  secretary  of  the  interior,  on  the  recommendation  of  the  oommiaaioner 
of  the  general  land  office,  approved  the  selection  of  section  twen^  one, 
under  the  wagon  road  grant,  and  certified  the  same  to  ssid  road  company 
as  the  grantee  of  the  state.  On  September  16,  1882,  ssid  seetion  twenty- 
one  was  erroneously  included  in  a  list  of  lands  then  certified  by  the  sec- 
retary to  the  state,  under  the  swamp  land  act;  and  on  January  4,  1883, 
the  commissioner,  as  to  said  section  twenty-one,  recalled  said  certificate, 
as  having  been  erroneously  made,  and  notified  the  goremor  of  the  state 
thereof.  On  May  11, 1877,  the  defendant  purchased  the  east  half  and 
the  southwest  quarter  of  section  twenty-one,  from  the  state  land  com- 
missionen,  under  the  act  of  October  26,  1870,  for  the  sale  of  swamp 
lands,  paying  ninety-slz  dollars  down,  and  the  balance— four  hundred 
and  eighty  dollars— on  December  12, 1883,  when  he  received  a  deed  there- 
for from  said  commissioners.    Sdd — 

1.  The  swamp  land  act  is  a  grant  to  the  state  on  the  condition  precedent 

that  the  selection  of  lands  thereunder  is  made  within  the  time  limited 
therein;  and  on  failure  to  do  so,  the  grant  lapsed  and  became  of  no 
eifect; 

n.  The  legal  title  to  land  selected  under  the  swamp  land  act  does  not  vest  in 
the  stete  until  a  patent  is  lasued  therefor,  which  patent,  when  iBSued, 
relates  back  to  the  date  of  the  grant; 

nz.  By  section  2  of  the  act  of  1860  the  duty  is  devolved  on  the  state  to  seleet 
the  lands  it  claims  under  the  swamp  land  act*  and  present  the  same  for 
the  consideration  of  the  secretary  of  the  interior,  whose  duty  it  is  to 
ascertain  and  determine  whether  the  selections  are  '*  wet  and  unfit  for 
cultivation  "  within  the  meaning  of  said  act;  and  his  determination  of 
the  question  of  fact  cannot  be  impeached  or  questioned  elsewhere  except 
in  a  court  of  equity  for  fraud  or  mistake  other  than  an  error  of  judg- 
ment.   Fengra  v.  ifufu,  231. 

2.  It  was  also  the  duty  of  the  secretary  of  the  interior,  by  virtue  of  his 

general  control  over  the  subject  of  the  disposition  of  the  public  landa, 
to  ascertain  and  determine  what  lands  inured  to  the  state  or  ite  grantee, 
the  wagon  road  company,  under  the  wagon  road  grant  of  1864,  and  when 
he  determined  that  said  section  twenty-one  inured  to  the  wagon  road 
company  under  said  act,  he  thereby  determined  that  it  did  not  inure  to 
the  stote  under  the  swamp  land  grant    lb. 

3.  The  certification  of  section  twenty-one  to  the  stote  as  swamp  land  by  the 

secretary  was  a  mere  clerical  error  that  the  department  had  a  right  to 
correct,  as  it  did;  but  the  section  having  already  been  certified  to  the 
grantee  of  the  state  under  the  wagon  road  grant,  such  second  certification 
was  simply  void  and  of  no  effect.    lb. 

4.  The  stote  having  in  efiect  procured  section  twenty-one  to  be  certified  to 

the  plaintiff's  grantor  under  the  wagon  road  grant,  the  defendant,  as  the 
grantee  of  the  state,  is  estopped,  as  against  the  plaintiff  to  assert  or 


maintein  tbat  sud  Metioa  erer  iiraied  to  the  state  under  the  swamp  land 
grant.    lb. 

5.  Dakaobb  lOB  WxTHROLDnra  Bbal  Pbopsbtt.— A  oanse  of  action  for  dam- 

ages fov  wiUihoIding  the  possession  of  rea]  property  may  be  jdned  with 
one  for  the  possession  of  snoh  property,  bnt  it  mnst  be  separately  stated, 
and  the  statement  mnst  eontain  all  the  facts  neoessary  to  support  a  sep- 
arate aotion  thereon.    lb, 

6.  TnAXT  CAKiroi  Dimr  Hn  LAimu>ni>'s  Tixli.— A  tenant  eannot^  dozing  his 

teim,  nor  daring  the  possession  taken  or  aoqnired  nnder  the  leasot  deny 
bis  landlord's  title.    lb. 

TAXES  AKD  TAX  DEEDS. 

» 

1.  Iluk^al  Tax  Gaubid  bt  Otsb  Yaluaiion  of  pROPnrz.— The  defendant 

Portland,  by  its  proper  ofiEloers,  deliberately  valued  the  mortgages  of  the 
plaintifb  for  mnnidpal  taxation  at  double  ^e  yalue  it  did  all  other  lands 
for  Buoh  purpose,  and  levied  a  tax  thereon  accordingly,  which  was  paid 
by  the  plaintifb,  under  protest,  to  an  officer  charged  with  the  duty  of 
collecting  the  same  on  a  warrant  addressed  to  him  by  the  defendant, 
having  the  force  and  effect  of  an  execution  against  the  property  of  the 
plaintiffii.  Held,  that  the  persons  charged  with  the  valuation  of  the 
plaintiiEi'  property  had  jurisdiction  of  the  subject,  and  the  proceeding 
was  quasi- judicial,  and  therefore  the  result  reached  is  so  far  conclusive 
that  the  legality  of  it  cannot  be  questioned  in  an  action  at  law  to  recover 
back  the  one-half  of  said  tax  as  illegal.    Batfaur  v.  Porikmd,  122. 

2.  Tax  Dxsd. — ^The  sheriff  in  office  is  the  proper  person  to  make  a  deed  to 

property  sold  for  delinquent  taxes  on  the  fJEdlure  of  the  owner  to  redeem 
the  same.    Marx  v.  Hanikom,  365. 

3.  Dkfctt  Shsbxtf.— a  deputy  sheziff  may  execute  a  deed  to  property  sold 

for  delinquent  taxes,  and  when  he  does  so,  he  should  execute  and 
acknowledge  the  same  for  and  in  the  name  of  his  principal.  lb. 
4t.  Tax  Dsxd  as  Evidbkok.— The  legislature  may  make  a  tax  deed  conclusive 
evidence  of  the  regularity  of  the  prior  proceedings,  so  far  as  they  rest  in 
the  discretion  of  the  legislature,  and  an  omission  to  perform  them  may 
subsequently  be  cured  or  excused  by  it;  but  it  cannot  make  such  deed 
more  than  prima  facie  evidence  of  the  performance  of  any  act  or  the 
existence  of  any  fact  essential  to  the  validity  of  the  transaction;  and  to 
do  so,  would  be  to  deprive  the  party  of  his  property  without  due  process 
of  law,  contrary  to  the  fourteenth  amendment.    lb. 

5.  Nones  or  Salb  fob  Dbunqxtbitt  Taxbs.— Reasonable  notice  of  the  sale  of 

real  property  for  delinquent  taxes  is  an  essential  part  of  the  proceeding 
to  deprive  the  owner  of  his  title  thereto,  and  the  legislature  cannot  make 
the  tax  deed  conclusive  evidence  of  the  fact  that  the  same  was  duly  given ; 
and  the  name  of  the  owner,  when  known  and  entered  on  the  assessment 
roll,  is  a  material  part  of  such  notice.    lb. 

6.  CoMTBAOT  OF  THB  Statb  WITH  PuBOHASBB  AT  Tax  Salb.— Where  a  person 

purchases  real  property  at  a  sale  for  delinquent  taxes,  under  a  statute 
which  makes  the  tax  deed  conclusive  evidence  of  the  regularity  of  the 
prior  proceedings,  with  certain  exceptions,  the  legislature  cannot  there- 
after, make  any  fact  or  matter  of  which  it  had  the  power  to  make  the 


im{}airing  the  obligation  of  the  contract  of  the  state  with  the  pmchaBer 
of  the  pTopertj^  lb. 
7.  Came  ik  JtrDonKT.—LotA  3  ftad  4,  in  block  E,  in  Poztland,  were  aasessed 
for  taxation  to  the  owner,  Ida  F.  Hanthom,  and  BO  transoribed  on  to  the 
tax  ToU,  on  which  the  taxes  then  levied  on  the  property  were  extended; 
the  taiefl  were  returned  delinquent,  and  the  property  entered  on  the 
delmqaent  tax  roll  as  that  of  Ida  J.  Hawthorn,  and  indae  time  adyertieed 
and  «oM  accordingly,  and  a  oertifleate  of  the  sale  given  to  the  purchaser; 
the  propertj  Dot  being  redeemed  at  the  expiration  of  two  years,  the  sheriff 
made  a  deed  thereof  to  the  purchaser,  in  which  the  prior  proceedings  were 
repTesented  aa  haying  been  bad  and  done  concerning  the  property  of  Ida  F. 
Han  thorn;  the  grantee  of  the  purchaser  afterwards  brought  an  action 
against  Hanthom  to  recover  the  possession  of  the  premises.  JSisttf,  that 
the  defendant,  notwithstanding  the  statute  in  force  at  the  date  of  the 
aale  and  deed,  making  the  latter  condusiTe  eyidence  of  the  regularity  of 
the  prior  proceeding,  as  to  the  notice  of  the  sale,  might  show  that  the 
propertj  wai  sdvertiged  and  sold  as  that  of  Hawthorn,  instead  of  Han- 
thonif  and  thereby  avoid  the  deed.    lb, 

TRADE  MABKS. 

1.  Teapb  Ma5^.— a  trade  mark  may  be  constituted  of  ordinary  words,  and 

is  used  for  the  purpose  of  signifying  the  origin  or  ownership  of  the  article 
on  which  it  is  nsed,  bnt  not  its  quality.    Coleman  t.  Flavd,  220. 

2.  B^r^DOl:,■^"^  Competition. --No  one  is  entitled  to  use  the  sign,  label  or 

name  of  another^  whether  it  constitutes  a  trade  mark  or  not,  so  as  to 
deceive  the  public,  and  thereby  divert  from  such  other  any  portion  of  a 
trade  or  bniineas  eatabliahed  under  and  on  the  faith  reposed  in  such  sign 
label  or  name.  7b. 
S.  Cabe  in  Judouent,— The  plaintiffe  being  the  sole  agents  for  the  disposition 
of  the  salmon  packed  by  the  Union  Packing  company,  at  Astoria, 
authorized  the  ktter  to  place  a  label  on  the  cans  containing  its  fish, 
showing,  aniong  other  things,  that  the  former  were  the  sole  agents  for 
the  disposition  thereof;  afterwards,  and  after  the  termination  of  such 
agency^  the  company  sold  its  cannery  and  material  on  hand,  including  a 
lot  of  those  labels,  to  the  defendants.  Bield,  that  it  had  no  right  to  use 
such  labels  so  liar  aa  they  represented  the  plaintiffs,  to  be  the  agents  for 
the  fish  in  the  cans  on  which  they  are  placed,  without  the  consent  of  the 
plaintiffs*    /6w 

WITNESS  FEES. 
Bee  Fkks  Ain>  Goers. 
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